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PART I. 


PROCEEDINGS UPON PLEAS IN ABATEMENT, &C. 

Plea 4*c-] When the plaintiff has delivered or filed his declara- 
lion, the defendant, having appeared, may plead either to the juris-, 
t'iciion, or in abatement, or in bar. The proceedings upon pleas in 
bar have already been fully considered in the last book; we shall now 
ti eat of those upon pleas to the jurisdiction and pleas in abatement. 

It may be as well to premise, that by the latestat. 3 & 4 W. 4, 
c. 42, s. 8, “ no plea in abatement for the nonjoinder ofc any person 
as a co-defendant , shall be allowed in any Court of common law^un- 
les it shall be stated in such plea, that 6uch person is resident within 
the jurisdiction of the Court, and unless the place of residence oT such 
person shall be stated with* convenient certainty in an affidavit veri- 
fying such plea.” And, “ to any plea in abatement in any Qgprt of 
law of the nonjoinder of another person, the plaintiff may reply, Vilut 
such person has been discharged by bankruptcy and certificate,, or 
under an act for the relief of insolvent debtors.” (Id. s. 9). And 
sect. 10 enacts, “ that in all cases in which after such pic s\ in abate- 
ment the plaintiff shall, without having proceeded to triajr upon an 
issue thereon, commence another action against the defendant or de- 
fendants in the action in which such plea in abatement shall have 
been pleaded, and the person or persons named in such plea in abate* 
ment as joint contractors, if it shall appear by the pleadings in such 
subsequent action, or on the evidence at the trial thereof, that all the 
original defendants are liable, but that one or more pf the persons 
named in such plea in abatement, or any subsequent plea in abate- 
ment, are not liable, as a contracting party or parties, the plaintiff 
shall, nevertheless, be entitled to judgment, or 'to a verdict and judg- 
ment, as the case may be, against the other defendant or defendants 
who shall appear to be liable; and every defendant who is not so li- 
able shall have judgment, and shall be entitled to his costs as against 
the plaintiff, who shall be allowed tlie same as costs in the cause 
against the defendant or defendants who shall have so pleaded in 

VOL. II. B 
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abatement the nonjoinder of such person; provided, that any such 
defendant who shall have so pleaded in abatement, shall be at liber- 
ty, on the trial, to adduce evidence of the liability of the defendants 
named by him in»t$h plea of abatement.” 

Also, as regard* pleas id abatement for a misnomer , the 3 & 4 Will. 
4, c. 42, s. 11, Jnact% that* no such plea shall be allowed in any 
personal action, but that, in all cases in which a misnomer would, but 
for tins act, have been’by law pleadable in abatement in such ac- 
tions, the defendant shall be at liberty to cause the declaration to be 
amended , at the costs of the plaintiff, by inserting the right name, 
upon ^ Judge’s summons, founded on an affidavit of the right name; 
and, in case such summons shall be discharged, the costs of such ap- 
plication shall be paid by the party applying, if the Judge shall 
think fit. Sect. 12 also allows the plaintiff to use the initials of the 
defendant’s name, in dfctions upon written instruments wherein the 
defendant has used those initials. (See the enactment , ante , Vol. 1, 
p. 99). 

In ejectment, the defendant, according to the terms of the consent 
jule, can plead the general issue only; lie* cannot, under any circum- 
stances, plead in abatement; and if he wish to plead to the juris- 
diction, it is necessary that he should previously obtain the leave of 
the Court to do so (a). 

The defendant, if h£ intend to plead in abatement or to the juris- 
diction, muat file his plea with the clerk of the papers, on or before 
the fourth day inclusive, after the delivery, or filing and notice of the 
declaration (h)\ os, if the declaration be delivered on a Monday, the 
defendant must plead on or before the Thursday following. But, if 
Sunday happen to be the last of the foul’ days, the defendant is at 
libertvrio plead upon the Monday (c). And the defendant is not 
b*tfmd to plead on any day between the 10th August and 24th Oc- 
tober. ( Sef 2 IV. 4, c. 39, s. 11): and in case the time for pleading 
has not expired before the 10th August, the defendant has the same 
number of-Uays for pleading, after the 24th October, as if the decla- 
ration hid been delivered or filed on the 24th October; but in 
such a case, there will be no occasion to have a second rule to plead, 
rep'y, &c. (A\ M. 3 IV. 4, reg. 12). Where two actions had been 
*exatiously brought for the same cause, the Court allowed the defen- 
dant to plead in abatement, even after the four days had elapsed (d), 
and leave has been given to plead the nonjoinder of a co-contractor, 
alter the four days, that being considered a plea in abatement more 
to be favoured than those which constitute a mere formal objection (e). 
It may be here observed, that the doctrine of imparlance, from term 


(a) Deigfitm v. Faster, Barnes, 187; 
Homan v. IS’ (fright. Id. 194; Williams v. 
A‘tv»,lW.Bl. 197; and see Doed.Ruet v. 
Roe, 2 Bur. 1049; Hatch x. Cannon, 3 
Wits. 51 ; Doe d. Duchess of Hamilton v. 
Uobinmn, 2Str. 1120. 
dd See Jennings v. Webb, 1 T. R.277; 


Hartford y. p erigal, 5 T. R. 210; l/mg 
v. Miller, 1 Wils. 23, 2 Stra. 1191, K. C. 

('•) v. Carlton, 3 T. R. 642; R. E. 

5, A. (*). 

(it) Soivter v. Dumton , 1 M. ft R. 508, 
510. .See Milner v. Milnes, 3 T. R. 032. 
(e) See Chit, Sum. Pract. 130. 
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When and how pleaded . 

to term, is, it seems, done away with by the 2 W. 4, c. 39, s. 11, in 
actions commenced by the process prescribed by that act If the de» 
fendant plead in abatement or to the jurisdiction, either wholly or in 
part, after the time here nientioned, without i$ave of the Court or a 
Judge, the plaintiff may treat the plea a nullity, andi sign judg- 
raent at the expiration of the time allowed* fo%plealing (/). 

The defendant must of course enter a common appearance in non- 
bailable actions, or in bailable cases must put in bail, before* he can 
be allowed to plead in abatement or to the jurisdiction ( g ); but it is 
not necessary that he should justify his bail before he pleads; for, if 
that were the case, the plaintiff would, in most cases, have jt in his 
power to prevent him from pleading such a plea, by not excepting to 
the bail until the four days had expired ( h ). The plea cannot be filed 
before the plaintiff has declared (?) ; and where the declaration has 
been filed, the plea cannot be filed before^te defendant has taken the 
declaration out of the office (k). 

The plea to the jurisdiction must be pleaded in person, and not by 
attorney (/). If a feme covert plead her coverture in abatement, she 
must plead it in person (jw) : but in all other cases, pleas in abatement 
may be pleaded either by attorney or in person, in the same manner 
as pleas in bar (n). 

Pleas in abatement are not amendable, because they are dilatory, 
and do not go to the merits of the action (<?).• 

The plea in abatement and plea to the jurisdiction, Jike all other 
dilatory pleas, must be verified by affidavit (4 A.c. 16, s. 11^(jd); 
such as a plea of privilege ( q ), of infancy (r), nonjoinder ($), or the 
like. And the affidavit verifying a plea of nonjoinder of a co-defen- 
dant, must state the place of residence of such party with convenient 
certainty. (3 & 4 W* 4, c. 42, s. 8). If the matter of the ple&^ppear 
upon the face of the record, an affidavit to verify it is unnecessary (*). 
This affidavit may be made either by the defendant o*a third per- 
son (u), It must not be sworn before the declaration is filed of de- 
livered ; if it were, and it refers, as it usually does, to the declaration, 


(/) Brandon v. Payne, 1 T. R. 689; 

■ R. E. 5 A. ; Mnrtindale v. Harding, 1 
Chit. Rep. 716; Nvlleken v. Severn, 1 
Dowl. 1». C. 320, 2C. & J. 333, S. C. 

(g) Saunders v. Owen, 2 D. & R. 252, 
Wakefield v. Marden, 2 Chit. Rep. 8. 

(/») Dimsdale v. Nielson, 2 East, 406; - 
Cassen v. Bond, 2 Y. & J. 531; Hopkin- 
son v. Henry, 13 East, 170. 

(») Douglas v. Green, 2 Chit. Rep. 7; 
and sec Bower v. Kemp, 1 Dowl. P. C. 
281, 1 C. & J. 287, S. C. 

(ft) Bond v. Smart, 1 Chit. Rep. 735; 
Douglas v. Green, 2 Chit. llep. 7»‘ but 
see White v. Dent , 1 B. & P. 341, ante, 
Vol. 1,206. 

(0 Gilb. C. B. 187; 1 Bac. Abr. 2; 
Grant v. Sondes, 2 W. Bl. 1094. ' 

(m) 2 Saund. 209a. 

VOL. II. B 


(n) Id.; and see further, IChit. PI. 
5th ed. 

(o) Cas. Prac. C. P. 29; Tidd, 
ed. 638. 

( jd) Aslto the certainty required in 
the affidavit? see Pearce v. Davy, 1 Ld. 
Ken. 304, Say. 293, S. C. An affidavit 
that the plea is a true plea will not suf- 
fice; Onslow v. Booth, 2 Stra. 705. 

(</) Stiles v. Mead, 2 Str. 738; Cun- 
ningham v. Johnson, Say. 19. 

(r) Pr. Reg. 5. 

(s) Id. 4. 

( t ) Hughes v. Alvarez, 2 Ld. Raym. 
1409; Pr. Regr. 5; Grayv, Sidneff, 3B. 
Sc P.397. 

(u) Pr. Reg. 5, 6; Lumley v. Foster, 
Bames, 344; 2 Saund. 211 /. See the 
form, Chit. Forms, 353. 

2 * 
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the plaintiff might treat the plea as a nullity (x). But where the 
affidavit was sworn in Liverpool, the very day the declaration was filed 
in London, the Court held that the plea wi£ not a nullity (y). If the 
plea be filed without «n affidavit, or with an insufficient affidavit, to 
verify it, the plaintiff may treat B as a nullity and sign judgment (*7; 
but he cannot, it seems^get it set aside (a) : no judgment of nonpros 
could be regularly signed for not replying to it (b), and the plea is 
such an Absolute nullity that the defect cannot be waived (5). Where 
the affidavit was sworn before the defendant’s attorney, the Court 
held that the plaintiff could not treat the plea as a nullity on that ac- 
count an<d sign judgment, although, probably, it might be. a sufficient 
ground for setting it aside (c). When ancient demesne is pleaded, 
the affidavit must state that the lands in question are holden of a manor 
which is ancient demesne, tjat the party has a freehold interest in it, 
and that there is a court of ancient demesne regularly holden ( d ). 

Engross the plea on plain paper , and get it signed by counsel (e); 
write your affidavit on plain paper (/ ) ; annex it to the plea, and file 
them with the clerk of the papers , as directed Vol.\, 208 (g). If not 
filed within the time above mentioned, the clerk of the papers should 
not receive it; if filed after that time, the plaintiff may, as we have 
seen, ante, 471, sign judgment. We have also seen, ante, 471, that 
if the declaration has been filed, the defendant must take it out of the 
office before he pleads, otherwise the plaintiff may sign judgment. 

• 

Replication, <$r.] When the plea is filed, the plaintiff replies or 
demursto it, in the same manner as to a plea in bar. The Court will 
not, in general, quash the plea upon motion, however defective (h). 
A demurrer to a plea in abatement need not specially show the causes 
of dejpunrer (*). 

lYyou cannot confess and avoid the plea, or deny it, or cannot 
safely dcmui*to it, you should then enter on the roll a cassetur breve , 
as directed post , Hook 4, Part 1 , Chap. 20 ; and upon which neither 
party will be entitled to costs. As to bringing another action after a 
plea in abatement for nonjoinder, see ante, 469. 


(Jt) Bower v. Ki'mp, 1 Dowl. P. C. 
2m, 1C.&J.2K7, 1 Tyrw. 2(H), S.C.; 
Jofitmm v. Ihtpplewell, 2C.&J. 546. 

(//) iMtip v. Comber, 4 Kgst, 348; and 
see Haskett v. Barnard, 4 M. * Sel. 332. 

(c) Chumlty v. lirwm, Carth. 402; 
Sherman v. Alvarez , I Str. 030; Hughes 
v. Alvarez, 2 Ld. Raym. 1400; and see 
lying v. Comber, 4 East, 343; Poole v. 
Pembrey, 1 Dowl. P. C. COO: 

(a) llrayv. Haller, 2 Moore, 213; Her 
v. Cooke , 2 B. & C. 618; sed ride Pe- 
ttier v. Shelton, 1 Str. 030; Cunningham 
v. Johnson, Say. 10, 293; Rex v, Crain - 
gtr, 3 Bur. 1617; Poole v. Pembrey, 1 
Dowl. P. C. 093. 

(b) iiarratt v. Hooper, 1 Dowl. P. C. 
20 . The judgment was set aside with- 


out costs. 

(c) Horscfall v. Matthewman, 3 M. & 
Sel. 154. 

(d) I)oe d. Rust v. Rowe, 2 Bur. 1048. 

(e) See the form of a plea of non- 
joinder, Chit. Forms, 353. 

(f) See the form. Chit. Forms, 353. 

(, g ) See Jennings v. If ebb, 1 T. R/278. 
(A) Rev v. Cooke, 2 B. & C. C28, 4 D. 

& R. 114, S. C. See, as to the replica- 
tion, fire., Vol. 1, 211, &c: See form of 
a replication to a plea of nonjoinder. 
Chit. Forms, 353. As to the demurrer 
and proceedings thereon, see post, 475; 
and as to the issue, &c., see Chit. 
Fonup, 354. 

(i) Lloyd v. Williams , 2 M. & Sel. 
484. 
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Issue, Judgment, #c.] If issue in fact be joined between the par- 
ties, the paper book is made up and they proceed to trial, as in 
ordinary cases (k). So, ifi there be a demurrer and joinder, the 
subsequent proceedings to judgment exclusive an* the same as in or- 
dirAry cases, and as mentioned post, 475 to 480 ( l ). 

Judgment for the plaintiff upon verdict* is* peremptory, quod recu- 
peret ( m ) ; and therefore care must be taken at the trial, in cases 
where damages are the principal object of the action, that the jury 
(if they find for the plaintiff) assess the damages; otherwise, as 
an omission in this respect cannot be supplied by a writ of inquiry, a 
venire de novo must be awarded (n). Judgment for the plaintiff upon 
demurrer, or on replication of nul tiel record , is not final, but merely 
a respondeas ouster (o). 

Judgment for the defendant, in all cas^s, whether upon verdict, 
demurrer, or nul tiel record, is, that the wntfibe quashed (p); unless 
where the matter pleaded in abatement is some temporary disability, 
such as infancy, &c., in which case the judgment is, that the plaint 
remain without day until, &c. ( q ). 

Cos*#.] Upon a cassetur breve entered by plaintiff, neither party 
is entitled to costs (r). If there be a verdict for the plaintiff upon a 
plea in abatement, as the judgment in that case is peremptory, quod 
recuperet , he is, of course, entitled to costs as*in other cases; or, if 
he be nonsuit, the defendant will be entitled to costs (s). • Formerly, 
neither the plaintiff nor defendant was entitled to costs on a judgment 
on demurrer to a plea, &c.,in abatement^/); but now, by the 3 & 4 
W. 4, c. 42, s. 34, ei tlier party succeeding on such a demurrer will 
be entitled to his costs, as in other cases. It seems, that, if the de- 
fendant have judgment on verdict, he will be entitled to his costs (u). 
See further as to costs, post , Book 4, Part 1, Chap . 30. 

Subsequent proceedings .] After judgment of respondeas ouster , the 
defendant has four days to plead (y). This, however, it seems, is 
in the discretion of the Court («) ; and it is said, that the Court 
will sometimes order the defendant to plead instanter or on the mor- 
row (a). 

(k) See the forai of the issue, notice ( 9 ) Tidd, 642. See, upon this sub- 
of trial. Nisi Prius record, jury process, ject, Com. Dig. Abatement, 1. 14, 15. 
postea, judgment, and execution. Chit. (r) Pr. Rgg.lS. 

Forms, 354, 355. («) Ca. Pr. C. B. 35. 

(l) See Chit. Forms, 359 to 3 62. (t) Garland v. Exton , 2 Ld. Raym. 

(m) Eichom v. Lemaitre, 2 Wils. 367; 992, 1 Salk. 194, S. C.; Thomas v. 

Gilb.C.B. 53; Bowen v.Shapcott, 1 East, Lloyd, 1 Ld. Raym. 336, 1 Salk. 194, 
542. S. C.; and see Michlam v. Bate, 8 B. & 

(n) Eichom v. Lemaitre , 2 Wils. 367; Cres. 642, 3 M. & Ry. 91, S. C. 

Foxwist v. Tremaine, 2 Saund. 211, (u) Sed vide Barber v. Palmer, 6 T.R. 

(n. 3), post, 512. 524; Query, as to the costs on a 

(o) Tompson v. Coder, Velv. 112; Bar- nul tiel record; see 1 Salk. 194, Ld. 
her v. Forrest, 1 Str. 532; Bowen v. Raym. 992, 336. 

Shapcott, 1 East, 542; and see Anon. 1 ly) 1 Sellon, 275; Cantwell v. Earl 
Wils. 302. See the forms. Chit. Forms, Stirling, 8 Bing. 177, 1 M. fis Scott, 
364. 365, 1 Dowl. P. C. 265, S. C. 

(P) Gilb. C. B. 52. See the forms, (s) Comb. 19. 

Chit. Forms, 355, 365. (a) Tidd, 641. 
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The order invariably to be observed in pleading is thus : 

I. To the jurisdiction. 

II. In abatement. 

: To the person. 

*JL Of the plaintiff. 

2. Of the defendant, 
it.. To the count, 
in. To the writ. 

1. To the form of the writ. 

2. To the action of the writ. 

III. In bar of the action (b). 

Pleading a plea in any one of these classes is deemed an acknow- 
ledgment that you have no ground for pleading a plea in any of the 
preceding classes, and a ^vaiver of your right to do so. Therefore, 
after a judgment of respbndeas ouster , you cannot plead a plea in the 
same or in any preceding degree or class with that which you have 
already pleaded ; but you may plead one in any of the subsequent 
classes you please (c). 

♦ In making up the second issue or paper book, you must enter the 
plea in abatement and the subsequent proceedings to the judgment 
of respondeas ouster , and then enter the second plea, &c. ; all which 
must appear in the Nisi Prius record, as well as in the issue roll (d). 
But where the plea in* abatement and the proceedings thereon had 
been omitted, the Court,held that there was no ground for arresting 
the Judgment, or for a new trial; and that, at all events, the defen- 
dant Jiad waived the irregularity by accepting the issue (e). 

(*> Co. Lit. 303. Raym. 329, Carth. 447; Addingson v. 

(c) See Com. Dig. Abatement; 2 Oakley, 5 Mod. 399; Anon. 7 Mod. ul. 

Saund. Rep. ed. 40, 41. [e) Combe v. Pitt, 3 Bur. 1682. 

(d) Doberteen v. Chancellor, 1 Ld. 
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PART II. 

PROCEEDINGS UPON D#y|f7RREB. 

Demurrer and joinder.] LET the draft of the demurrer, whether 
general or special, he signed by counsel. ( R . E. 18 C. 2). Engross it 
on plain paper; and if it pe a special demurrer , or a general demur- 
rer offer a special plea , file it in the office of the clerk of the papers , 
who will make 9ht. a copy of it for the opposite attorney , if required ; 
but a general demurrer , in all other cases , is to be delivered to the at- 
torney of the opposite party , and not filed («)» 

If the plaintiff demur, he may at once add the joinde\ in demurrer , 
and proceed to make up the demurrer book ; so if the defendant de- 
mur, the plaintiff never files or delivers a joinder , but merely adds it 
in making up the demurrer book. ( Vol . 1, 213 J. If the defendant, 
however, demur, and the plaintiff will not join in demurrer, the de- 
fendant* s attorney may get a rule to join in demurrer from the master , 
on the back of the demurrer ; take it to the clerk of the rules , who 
will enter it, and will mark on the back of the demurrer *“ Entered 
pay him 6d. Then serve a copy of it on the plaintiff* s attorney or 
agent (b). This rule expires in four days exclusive after service; and 
if a joinder be not delivered or filed within that time, the defendant 
may sign judgment of nonpros . {See Fol. I, pp. 212, 214)» Or, if the 
defendant wish the demurrer to be argued, he may make up the de- 
murrer book, adding the joinder, and deliver it to the plaintiff’s 
torney, with a rule to enter the issue. {See •Vol. 1, p. 221). 

Where the defendant demurs, and a wtft fcf inquiry is necessary 
in the event of a judgment for plaintiff, plaintiff may, on the back of 
the joinder in demurrer, give a notice of executing a writ of inquiry; 
ancl where the plaintiff demurs, he may, on the back of such de- 
murrer, give such a notice. {R. II. 2 IV. 4, r. 59) (c). In most cases, 
especially where there is no argument to be had on the demurrer, it 

[a) H. 1817. MS. B. 1358. See the Forms, 358; and copy, Id. 

forms of demurrers, and joinders there- (c) See the former practice and old 

to. Chit. Forms, 356, 357- rules, Tidd, 9th ed. 574. See a form 

(b) See the form of the rule, Chit, of notice. Chit. Forms, 418, No. 14. ^ 
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i« advisable to give this notice, as it may materially expedite plain* 
tiff's execution, in the event of a judgment in his favour. 

Demurrer book.'] The demurrer book isjmade up on plain paper , in 
the same manner as undirected Vol. 1 , p. 2/4, with respect to the issue • 
Where all the pleadings have been regularly delivered to the attor- 
nies and ought not to nave been filed, and in the case of a demurrer 
upon a writ of error, scire facias , or audita querela , ( R . T. 12 W. 3, a), 
the demurrer book is made up by the attorney . But in all cases where 
any of the pleadings have been filed with the clerk of the papers, he 
makes up the demurrer book, upon being furnished with a copy of 
the declaration, and of any of the pleadings which have not been 
filed with him ; pay him 8d. per folio for the whole book, and 4 d. per 
folio in addition for all the pleadings subsequent to the declaration . 
(See Vol. 1, p. 220). Denser this demurrer book to the opposite at- 
torney, having first taken *a copy thereof. 

The demurrer book, where the demurrer is to the whole declara~ 
tion or other pleadings, is the same precisely as the issue or paper* 
book on an issue in fact, as far as the entry of the pleadings, inclu* 
siVe, (see Vol. 1, p. 214); the conclusion being the only part in which 
they differ, and which is a curia advisari vult insteadoof an award of 
a venire , and is as follows : “ But because the Court of our lord the 
king now here are not yejt advised what judgment to give of and upon 
the premises , a day is given to the parties aforesaid , before our said 

lord the king at Westminster, on the day of , a. d. , to 

hear judgment thereupon ; for that the said Court of our loi d the king 
now here are not yet advised thereof, 8fc” (d). Where the demur* 
rer is to part only of the declaration or other pleadings, the de- 
murrer book is the same ; but those parts only of the pleadings to 
which the demurrer relates, are to be copied into it ; and if any other 
part be copi^L therein, the costs thereof will not be allowed on tax- 
ation, either as between party and party, or attorney and client. (R. 
//. 8 4- 9 G. 4) (e). 

If there be aUo issues in fact as well as in law, and it is intended 
to try the issue in fact before the demurrer shall be determined, then 
make up the IssUe or paper-book as usual, copying all the pleadings, 
demurrer and joinder, and make an entry of the curia advisari vult 
above mentioned, and immediately after such entry, enter an award 
of a venire as well to try jhe issues in fact as to assess contingent da- 
mages upon the issue in law, if it be found for the plaintiff (/). And 
in such case, ail the proceedings, not only as to the issue in fact, 
but as to the issue in law also, must be entered on the aforesaid Nisi 
/ViW record, when you are preparing for trial of the issue in fact, 
in the same order they appear in the issue or paper-book* (g). If the 
demurrer has been determined before the trial of the issue in fact, 


(flf) See the form of demurrer book. 
Chit. Forms, 339, 

7 B. & Qres. 642, 1 M. & R. 662 r 


(/) See form of this award of the 
venire, Chit. Forms, 120. 

(£-) Imp. B. R. 402. 



477 


Demurrer Book, 

the judgment should be stated on the issue ( h ) and Nisi Print re - 
cord(i). When there are thus several issues in law and in fact, it is 
optional with the plaintiff which he will have determined first (&) ; 
and he may make up his isjpe or demurrer bocjp accordingly. It is 
in general preferable, for mahy reasons, to ftiave the demurrer argued 
first j and where three actions were brought* against ftiree several de- 
fendants, for different parts they had taken in the same transaction, 
in one of which issue was joined on a demurrer, and issues in feet on 
the other two, the Court, upon application of the defendant, ordered 
the demurrer to be argued first, as the point of law involved in it 
was the foundation of the plaintiff’s right to damages in thg other 
two actions (/). Where there are several issues in law and in fact, and 
the issues in fact are tried first, if the plaintiff be nonsuit, contingent 
damages cannot be assessed for him on the demurrer (m). If the 
judgment on the demurrer be in favour of tft#<plaintiff, and the plead- 
ing on which it was given cover his whole cause of action, he may 
execute an inquiry, or where the cause of action admits of it get the 
damages assessed by the Court, and afterwards enter a nolle prosequi 
as to the issue in fact (post, 481.) When it is certain that the issu<* 
in fact will be determined in favour of the plaintiff, and that the de- 
murrer must also be determined for him, or that the latter may be 
safely abandoned, then it may be advisable first to try the issue in 
fact (»). . * 

When the clerk of the papers makes up the demurrer book, he 
gives a rule in the margin to return it, as mentioned Vol. 1, 218»(o); 
and if the defendant do not return it within the time limited by the 
rule, the plaintiff may sign judgment. It seems the clerk of the pa- 
pers has no discretion to give a rule to return the demurrer book in 
less than four days. (Vol. 1, 218). 

When the plaintiff, in an issue in fact, adds the similiter to the re- 
plication, and makes up and delivers the paper book, tho» defendant, 
we have seen (Vol. 1, 221), may strike out the similiter and demur; 
and having indorsed on the paper book a notice of his having filed 
a demurrer in the office of the clerk of the papers (/?), he must return 
it to the plaintiff’s attorney within the time limited for tb&t purpose. 
The plaintiff must then get the demurrer book made up by the clerk 
of the papers, and deliver it to the defendant’s attorney, who muslf 
return it within twenty-four hours. (Vol. 1, 2T19). Formerly, where 
the defendant had pleaded a special plea or*special demurrer, when 
the paper book was delivered to him, he might have struck out the 
special plea or demurrer, and returned it with the general issue or a 
general demurrer ; in which case the plaintiff's attorney must have 
made up the issue or demurrer book again, and delivered it to the 
attorney of the defendant; (Vol. 1, 221); to prevent this, he had to rule 


(h) See the form. Chit. Forms, 121. 

(i) See the form in Exchequer, Chit. 
Forms, 152. 

(*) Duberley v. Page , 2 T. R. 394; 2 
Saund. 300, n. (3). 

{1) Burdett v. Colman , 13 East, 27. 


(m) Snow v. Como , l.Str. 507. 

(n) Chit. Sum. Pract. 144. 

(o) See Chit. Forms, 125. 

\p) See the form. Chit. Forms, 12.' 
1 Sellon, 397- 


B 3 
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the defendant to abide by his first plea or demurrer: but this prac- 
tice no longer obtains, it having been ordered by the rule of //. T. 
2 W. 4, reg. 46, that the defendant shall not waive his plea or demur- 
rer without leave oV<he Court or a Judgqt 

As soon as the defendant has returned (he demurrer book, get a foil, 
as directed Volh, 22P, and make an incipitur of the issue on it(q): 
make out your docket paper (r) ; and take it, the roll, and the demurrer 
hook , to the clerk of the judgments, who will mark the roll and enter 
the docket. (See Vol. 1, 223). But if the plaintiff will not enter the 
demurrer thus on record, you may get a rule from the Master on the 
hack oft he demurrer book , or (if that have been returned) on a sepa- 
rate piece of paper, to compel him (s); enter it with the clerk of the 
rules ; pay 6d.; and serve a copy of it on the plaintiff's attorney or 
agent. If the plaintiff do not enter the issue within the time limited 
by this rule, the defendant ifiay sign judgment of nonpros. (Vol. 1, 221 ). 
Or, where the plaintiff has demurred, and the defendant joined in de- 
murrer, if the defendant wish the demurrer to be argued, he may rule 
the plaintiff to enter the issue, as above directed ; and if the plaintiff 
4o notenter it within the time limited by the rule, the defendant’s at- 
torney may enter it and proceed to argument. (R. E. 11 W. 3). 

Argument.'] When the issue has been entered on the roll, either 
party may move for a cdncilium ( t ). This is a motion of course, and 
requires only counsel’s signature. Get the motion paper signed by 
counsel, and take it, together with the roll, to the clerk of the papers, 
who will mark the record “ Read,” and sign his initials on the motion 
paper; pay him Is. 6d. Then take the motion paper to the clerk of 
the rules , and draw up the rules for the concilium; pay 4s. (u). This is 
a four-day rule. And , lastly , take the rule to the clerk of the papers, 
who will thereupon enter the cause for argument; pay him Is. Serve 
a copy of th * rule on the opposite attorney (x). 

Copies of the demurrer book, on brief paper, must next be delivered 
to the Judges : by the plaintiff's attorney, to the Chief Justice and 
senior Judge ; and , by the defendant's attorney to the other two Judges : 
as directed ’Vol.}, 304. There is no occasion to deliver a copy to the 
other Judge sitting in the bail court (y). If a cause be entered for ar- 
£ument on a Tuesday, the copies of the demurrer book must be deli- 
vered to the Judges on *the Saturday preceding, and if entered for 
argument on a Friday then on the Tuesday preceding («). If either 
party neglect to deliver the books, and the other deliver all, the latter, 
it seems, may move for judgment upon the demurrer without argu- 
ment, for the former cannot be heard (a). The party demurring 
must enter the exceptions intended to be insisted on in argument in 


\q) See Chit. Forms, 961. 

<r) See the form, Chit. Forms, 12<). 

• <*) See Chit. Forms, 126. 

f) See Sharpe v. Sharpe , Barnes, 

(«) See the form, Chit. Forms, 362. 
, See Forbes v. Lord Middleton, 2 
Str. 1242, Tidd, 737; and see R. M. 30 


G.2, r. 2. 

(.v) 1 Dowl. P. C. «0. 

(s) R. T.40G.3; 1 East, 131; Tidd. 

738. • 

{a) 1 Sellon, 336; Rex v. Forman, 
11 Price, 161; and see R. M. 17 C. 1. 
See Fulham v. Ragshaw , 1 B. & P. 2112, 
eontrd. 
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the margin of the demurrer hooks he delivers to the Judges ( R . M. 
38 G . 3), and should leave copies of such exceptions with the other 
two judges (ft). And if each party intends totpke objections to the 
osier's pleadings, each should state his objections in the margin of 
his paper books, &c., as above directed^/?). Th^ Court of Com- 
non Pleas lately intimated, that if the party dfmurrtng omitted thus 
to state his objections in the margin, they would give judgment 
against him ( d ). A copy of the demurrer book should also tie made 
out for counsel , to which you may add such observations as you think 
necessary. Mark on the back of it whether the demurrer will be ar- 
gued , and when . * 

Afterwards, upon some Tuesday or Friday in the term (see Vol. 1,59), 
the demurrer will be called on for argument, in the order in which it 
stands in the paper: a special application fot an adjournment must be 
made two days before the time appointed tor argument. All causes 
remaining undetermined at the end of the term will come on in the 
next term in the order they stand. In general, no argument will be 
heard on the first four, or last four days of the term ( e ), unless the 
demurrer is a sham one. (M. T. 30 G, 2) (/). If there be no argu- 
ment, the counsel moves for judgment, as of course. But if argued, 
the counsel for the party demurring is first heard in support of the de- 
murrer; next, the counsel for the other party js heard in answer; and, 
lastly, the former counsel is heard in reply. One counsel only on each 
side (usually the junior, where there is more than on^, is allowed 
to argue the demurrer. The Court then deliver their opinion*, ac- 
cording to which, the judgment is afterwards entered for the plaintiff 
or the defendant. Pay the crier of the court 4s. 

Those demurrers which are not intended to be argued, are set down 
in a paper called the u common paper,” and are called on and disposed 
of before a single Judge in the early part of the day ; those which are 
to be argued, are set down in the “ special paper,” and argued before 
the full Court. Formerly, when there was no argument on demurrer, 
and the cause had been struck out of the paper, Hvhen called on no 
one appearing to pray judgment for the plaintiff, it must have been 
entered de novo (sr) ; but now, when counsel has had* his* brief in due 
time, and is accidentally or inadvertently absent at the time the pape£ 
is called over, the Court will, on his moving for that purpose, allow 
him to take judgment as if he had been present (ft). 

Amendment , <^c.] As to the cases in which the parties will be 
allowed to amend after a demurrer, see Book 4, Part 1, Chap* 28. 
Frequently, when the Judges, on perusal of paper-books, or hearing 
counsel, think that the objection is well founded, they will express 
that opinion, and suggest to the opposite counsel the expediency of 
amending, and which, if acceded to, will be permitted on payment 

(6) Per Lawrence f J. Appleton v. Sinks, 9 Bing. 723, S. C. 

1 Smith, 361, 6 East, 148, S. C. <e) Lofift, 370. 

(c) See Clarke v. Davies , 7 Taunt. (/) Imp. K. B. 111. 

72, 2 Marsh. 386, S. C. (g) Anon* 2 Chit. Rep. 402. 

(d) Grottick v. PhiUips , 3 M. & Scott, (ft) Id. n. (a). 
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of costs. But, if counsel persist in arguing in support of the plead- 
ing, and the Court have delivered their opinion, they will seldom 
afterwards permit m amendment (•). Under particular circumstan- 
ces, however, the Cburt have allowed f party to withdraw his de- 
murrer, and to pjead de nqJo, even after argument ( k ). But if there 
be issues in law and id fact, and the latter be tried first, and contin- 
gent damages assessed as. to the demurrer, the Court, it seems, will 
not, in 'that case, allow either of an amendment, or the demurrer 
being withdrawn (/). 

Judgment .] In the evening of the day of and after the argument , 
obtain from the clerk of the rule a peremptory rule " that judgment be 
entered for the plaintiff or defendant” as the case may be: pay 6s. 
Judgment upon demurrer is interlocutory or final, in the same 
manner, and in the same cases, as judgment by default. (See post, 
504), If interlocutory, proceed to execute your writ of inquiry , or to 
have principal and interest computed by the master , and sign final 
judgment and tax your costs , as directed, post, 505. We have seen, 
ante, 475, that the plaintiff may give notice of inquiry on the back 
of the demurrer when he demurs, or on the back of the joinder 
when the defendant demurs. If the judgment be final, sign it with 
the clerk of the judgments, as directed , post, 505, for which the rule 
above mentioned will be his authority. As to the necessity of suggest- 
ing breaches "upon the roll, after judgment upon demurrer in debt on 
bond” and the mode of making the suggestion, and of proceeding to 
an inquiry thereon, (see post, Chap. 4, s. 3.) 

In entering the judgment on the roll, if there be but a single 
issue, then immediately after the curia advisari vult, which concludes 
the issue, enter the appearance of the parties, and the judgment (m). 
If the judgment for plaintiff upon the demurrer be merely inter- 
locutory, and a writ of inquiry executed, then follow on the roll the 
award of the writ of inquiry, an entry of the return of it, and the 
finding of the inqUest ; and, lastly, an entry of the final judgment, 
as mentioned, post , 481. As to the judgment for plaintiff upon de- 
murrer to at plea in abatement , see ante, 473 («). If the judgment 
^>n a single issue be for the defendant, then immediately after the 
entry of the curia advisari vult , as above, enter the appearance of 
the parties, and a judgment of nil capiat per breve (o). This is, 
of course, a final judgment, and gives the defendant his costs. 

Where there are several issues in law and in fact, if the issues in 
fact were tried before the determination of the demurrer, then imme- 
diately after the award of the venire , as mentioned ante , 476, enter 

<0 Tlrtd, 710; Chit. Sum.-Prac. 148. liurr, 1 Salk. 402, 2 id. Raym. 821, 

(A) Huwdl v. Mac 1 vers, 4 T. R. 690; S. C. 
i addings v. < bidding # , Say. 316; Hunt v. (n) See the forms, Chit. Forms, 364. 

, trknture, Barnes, la 5; Collins v. Qd- (o) See the form on demurrer to a 

tins, 2 Bur. 820, 2 Ld. Ken. 530, S C.; declaration or replication. Chit. Forms, 
Avon. 2 Wils. 1J3; Potten v. Bradley, 2 804 ; ' the like, on demurrer to a plea 

M. & P. 78. or rejoinder, Id. 365; the like, on de- 

d) Hobinson v. Raley, l Bur. 322. murrer to a plea in abatement, Id.; the 

tm) See forms of the entry, Chit, like, on demurrer to a replication to 
Forms, 363 to 365. See Attu’uod v. a plea in abatement. Id. 
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the processu continuato and postea, as directed VoU 1, 323; then 
enter a continuance of the issue in law by a curia advisari vult, then 
the appearance of the parties, and judgment jtpon the demurrer ; 
and lastly 'the final judgment. If continuants become necessary, 
(flying to the different times at which thq issues are |ped, respectively, 
continue them alternately, the issue in law a curia advisari vult , 
and the issue in fact by vicecomes non mint breve (p). 

But when, of several issues in law and in fact, the issued in law 
have been tried first, and found for the plaintiff, then immediately 
after the award of the venire, as mentioned ante, 476, you enter conti- 
nuances alternately, of the issue in law by curia advisari vuk , and of 
the issue in fact by vicecomes non misit breve , down to the day on 
which the demurrer is determined; then enter the judgment on the 
demurrer ; then an award of a venire , gs well to try the issues in 
fact, as to inquire of the damages upon f fre issue in law; then the 
processu continuato and postea, as in Vol . 1, 323 ; and lastly, the final 
judgment (q). But if the plaintiff be content to take damages upon 
the judgment on demurrer only, he may execute a writ of inquiry 
as to that judgment, or, in the case of a bill of exchange or the like, 
may have it referred to the master, and he may enter a nolle prosequi 
as to the issues in fact (r). 

If a defendant plead several pleas to the same or several counts of 
a declaration, and the plaintiff demur to some of the pleas, and take 
issue upon others ; if the defendant succeed upon anf of the pleas 
demurred to, and that plea be an answer to the whole actiofl, the 
plaintiff shall not have judgment upon the issues in fact should they 
be found for him (s); but the only judgment that shall be entered is, 
nil capiat per breve. 


Coste.] If either plaintiff or defendant have judgment upon de- 
murrer, he shall be entitled to costs, and may have execution for the 
same by ca. sa fieri facias, or e legit. 8 % 9 W. 3, c. 1 1, s. 2. This 
statute, however, did not extend to demurrers in abatement, nor to 
actions where the plaintiff would not be entitled to damages if he 
had a verdict (t). And where a defendant pleaded atihe assizes a 
plea puis darrein continuance , to which the plaintiff replied, and tlj£ 
defendant demurred to the replication, and had judgment on the de- 
murrer: it was holden that he was entitled j.o costs since the plea 
puts darrein continuance only (m). But nBw, by the 3 # 4 W. 4, c. 
42, s. 34, the party having judgment on demurrer in any action, will 
be entitled to have judgment of his costs also. See further as to 
costs, post, Book 4, Part 1, Chap. 30. 


The execution is the same as in other cases. See 


Execution .] 

Vol. 1, 373 to 414. 

(p) See the forms of this entry, Chit. 
Forms, 370, 373. 

(q) See the form of this entry ,2 Saund. 
299-301; Chit Forms, 36(i, 309. 

(r) 1 Saund. 109, n. (1); and see Fle- 
ming v. iMngton , 1 Str. 533; Anon. 1 
Salk. 219; ante, 477; post, 5 21. See 


the forms, Chit. Forms, 374, 375. See* 
the form of the jury process, where 
there are issues m fact and in law. 
Chit. Forms, 155. 

(#) 1 Saund. 80, n. (1). 

(t) Hullock, 145. 

(u) Lyttleton v. Cross, GD.Si R. 8J. 
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APART HI. 

PROCEEDINGS UPON NUL TIEL RECORD. 


CHAPTER I. 

WHEN A RECORD OF THE SAME COURT 18 PLEADED* 

Issue , 4*<\] When the plaintiff replies nul tiel record, or replies 
to a plea of nul tiel record, he concludes his replication that the re- 
cord may be inspected; and a day is accordingly given to the parties 
for that purpose (a). As this completes the pleadings, you may get 
the clerk of the papers to make up the paper-book, which must be 
delivered and returned as in ordinary cases (b), The paper book is 
made up by the clerk of the papers in all cases, excepting where nul 
tiel record i$ pleaded to a declaration in debt on a judgment or re- 
cognizance ;'ln \<’hich case the plea is to be delivered to, and the 
issue made up by, the attorney ( Vol . 1, 220). The paper book is the 
same in form as in an isspc triable by the country, (see Vol . 1, 214, 
216), excepting the conclusion (c). 

The plaintiff, however, 1 when the defendant pleads a record of the 
same Court, instead of replying nul tiel record, may demand of the de- 
fendant a note in writing of the term and number -roll whereon such 
judgment or matter of record is entered or filed , or, in default thereof, 
the plea is not to be received , and the plaintiff may sign judgment . 
(II. T. 5 8f 6 G. 2.) (d). But this cannot be done, when the defendant 

. («) See the form. Chit Forms, 378. judgment on the production of the re- 
rn Ante, Vol. 1, 220. It has been cord on the given day. Tijrpingv.John- 
heul in the Common Pleas, that, as sun, 2 B. & P. 302; Jackson v. Wlckes, 
the issue is complete by the prayer of 2 MarRh. 354, 7 Taunt. 30, S. C. 
the ins(>ection of the record, though the (c) See the form, Chit. Forms, 3 82. 
defendant demur to the replication, (rf) Keiiw. 95, 96; Theobald v. JAmg, 
the plaintiff may, nevertheless, sign 1 Ld. Raym. 347» Holt, 657, S. C. ; 
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pleads a record of another Court; which is the reason that, in plead* 
ing the sham plea of judgment recovered, it is always a judgment of 
another Court that is pleaded. 

Where the plaintiff regies nul tiel repord, he may obtain from the 
Piaster, on the back of the paper book, a rule to produce the record (d); 
enter it with the clerk of the rules / pay 6d. ; and serve a copy of it 
on the defendant s attorney. Or when the plaintiff replies jo a plea 
of nul tiel record, he mast give notice in writing to the defendant's at- 
torney that he will produce the record on a day therein mentioned (e). 

Get a roll , and enter all the proceedings upon it ; docket your entry , 
and carry in the roll, as directed Vol. 1, 222, 223 (/). ' 

Trial , 4*c.] Let the party who has to produce the record bespeak it 
at the Treasury , and desire that it may^hp brought into Court ; pay 
4s. Sd. Then upon the day appointed by the notice or rule above 
mentioned, let the plaintiff give the paper book to one of the criers in 
Court, who will thereupon make proclamation to produce the record.; 
pay 4s. 6d. ; and the party who has to produce the record must get 
one of the criers to bring the roll into Court ( g ). If the record be not 
produced, or if produced and found not to maintain the plea, judg- 
ment of failure of record is given for the opposite party ; otherwise 
judgment that the party hath perfected the Record will be given for 
the party who pleaded it. # 

Judgment is interlocutory or final, in the same manner, and jn the 
same cases as judgment upon demurrer or default. (See ante, 480; 
post , 504). If interlocutory, make an incipitur on plain paper , and 
take it to the clerk of the judgments, as directed post , 502, and he will 
sign judgment. Then proceed to sue out and execute your writ of in- 
quiry, or have principal and interest computed by the master, and sign 
final judgment, as directed post , 513, 8fc. (h). In this C^urt it is not 
necessary to have a rule belore interlocutory judgment can be signed. 
If your judgment be final, write out a memorandum of a rule for judg- 
ment on a slip of paper (i), and take and enter it with the clerk of the 
rules; pay him 6d. The rule expires in four days, exclusive of the 
day on which it is entered, and inclusive of the lasf da> f'unless the 
last day be a Sunday, Christmas-day, Good Friday, or a day appoints* 
ed for a public fast or thanksgiving; in which case that day would 
not be reckoned as one of the four. ( R . H. 2 W. 4, reg. VIII.) After 
the expiration of these four days, make an incipitur on plain paper, and 
take it to the clerk of the judgments, who will sign the judgment; give 
the opposite party the usual one day's notice of your intention to tax 


Crerner v. Wicket, Id. 560, 12 Mod. 
350, S. C.; Wilson v. Ingotdsbv, 2 Id. 
1179; Hunter v. Wiseman, 2 Str. 1123, 1 
Saund. 02, n. (3). See a foim of de- 
mand, Chit. Forms, 382. 

{d) See the form. Chit. Forms, -382. 
(e) Tidd, 743. See the form. Chit. 
Forms, 383. 

(/) See as to the form of the entry 


Chit. Forms, 126; and of the docket 
paper, Id. 129. 

(V) See as to the form of the issue 
or j>aper book. Chit. Forms, 382. 

(h) See Moses v. Compton, ti M. & Sel. 
38 J. 

(i) See the form of the memoran- 
dum, Chit. Forms, 385. 
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the costs, (see Vol. I, 319), and on the day named for such taxation , 
take the judgment Wiper to the master, who will tax the costs , and 
mark them on it. may then sue out execution (j). Judgment 

upon a replication of nkl tiel t record , to a^plea in abatement, is, we 
have seen, not firptl, but merely a respondeas ouster. (Ante, 473). * 
Judgment for the defendant is, of course, final, and signed as above 
directed, v a rule for judgment having been previously given. 

In entering the proceedings upon the roll; if the issue be single, 
then immediately after the conclusion of the issue, enter, in a new pa - 
ragraph, the appearance of the parties and the judgment / and if the 
judgment be interlocutory, and the writ of inquiry have been executed , 
enter the award of the writ of inquiry , the return to it, and the finding 
of the inquest, and lastly the final judgment. But where there are 
several issues, some to be JrJed by the record, others by the country, 
the entries may be made ift the manner directed, ante, 480, as to pro- 
ceedings upon a demurrer, mutatis mutandis (k). 

The execution is the same as in ordinary cases. 

(i) See the forms of judgment for 360 to 374'. See as to the form of the 
plaintiff on nul tiel record. Chit. Forms, jury process, where there are several 
38fj; of a judgment for defendant on issues, some to be tried by the country, 
nul tiel fwortf. Id. 3U7* and others by the record. Id. 120. 

(k) See as to the forms, Chit. Forms, 
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CHAPTER IE 


WHEN A RECORD OF ANOTHER COURT IS PLEADED. 

Issue.'] Let the issue or paper book be made up and delivered, 
as directed in the preceding chapter (a). You cannot in this case de- 
mand a note in writing of the term and number of the roll, *&c. as 
mentioned in the preceding chapter; but you must plead nul tiel re- 
cord, and so proceed to trial. 

Certiorari .] The only way of bringing in* the record is by writ 
of certiorari (6). This writ must be sued out by the party who has 
to produce the record, directed to the Chief Justice, Judge, or officer 
of the Court below, in whose custody the record is supposed to be (c). 
It may be sued but either in this Court, or with the cursitor ; if the’ 
latter, it is an original writ, tested in or out of term, returnable on a 
general return day, and made out by the cursitor, upon your furnish- 
ing him with a prcecipe ; if sued out in this jCourt, it is a judicial 
writ, tested in the name of the Chief Justice on some cjay in term, 
and returnable on a day certain, and signed and sealed as in ordi- 
nary cases. It is sufficient to return the tenor of the record, upon 
this writ, without certifying the record itself ( d ). 

Trial , Sfc.] Give notice of your bringing in the record, or rule 
the other party to bring it in, and proceed to trial, judgment, &c. as 
directed in the preceding chapter. 

(а) SeeNewberrr/v.Stmdwick, Barnes, 383, 384. 

335. See the forms. Chit Forms, 382. id) Hambleton v. Lancashire, 3 Salk. 

(б) Hew sun v. Brown , 2 Bur. 1034. 296; Gilb. Execution, 143 

(c) See the form of it. Chit. Forms, 
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BOOK II. 


PART IV. 


PROCEEDINGS UPON ^JUDGMENT BY CONFESSION OR DEFAULT. 


CHAPTER I. 


JUDGMENT BY CONFESSION. 


f 

Cjpgnovit (a).] Where the defendant has no available defence to 
make to the action, it is usual for him, instead of proceeding to trial, 
or of 'allowing judgment to pass against him by default, to give the 
plaintiff a cognovit or written confession of the action, usually upon 
condition that he shall be allowed a certain time for the payment of 
the debt or damages, the amount of such debt or damages being, in 
general, fiast ascertained and agreed upon. It seems a cognovit may 
be given before the plaintiff has declared ( b ) ; but this is not usual : 
moreover, if the defendant be a trader, and subject to the bankrupt 
laws, an execution under the cognovit would come within the mean- 


(«*) In tfir event of death, It is fre- 
quently a more advantageous security 
than a warrant of attorney, for notwith- 
standing both be revoked by the death 
of the party, yet when it becomes ne- 
cessary to obtain the leave of the 
Court to enter up judgment on a war- 
rant of attorney, it must be shewn 
that the party is living; because, if the 
Court know him to be dead, they will 
not allow judgment to be signed; but 
when there is already a confession of 
the debt on record, the plaintiff does 
not want the authority of the Court 
to enter up judgment, which follows 
as of course upon a cognovit. (See 
per Gaselee, J., Calvert v. Tomlin, 5 Bing. 
1 . 5 , 2 M. & P. 1, S. C. poet, 495). If 
the defendant be subject to the bank- 
<rupt laws, a cognovit after declaration 


may be a safer security than a war- 
rant of attorney. (See 1W.4, sess. 1, 
c. 7. s. 7; G G. 4, c. 16, s. 108; ante , Vol. 
1,395). 

( b ) Webb v. Aspinall, 7 Taunt. 701, I 
Moore, 428, S. C.; and see Davis v. 
Hughes, 7 T. R. 207, n. (a); Hurst v. 
Jennings, 5 B. & Cres. 058; Wade v. 
Swift, 8 Price, 513, Tidd, 9 ed. 559. 
An opinion has been promulgated in 
the profession, that it cannot be given 
before the plaintiff has declared, but 
there is no regularly reported decision 
to warrant such opinion, the correctness 
of which seems questionable. If, how- 
ever, so given, the cognovit for safety 
had better contain a clause, not to take 
any advantage of its being given before 
declaration. 
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The Cognovit . 


ingof the 108th section of the bankrupt act, (6 G . 4, c. 16), and pro- 
bably be unavailable, unless the cognovit were given after declara- 
tion, as required by the 1 W . 4, sess, 1, c . 7, 7. (dnte, VoL 1, 395). 
It should seem that one partner cannot bind hiylopartner by a cog- 
novit, without his consent: at all events, after a partnership is dis- 
solved, one of the partners has no powei'torbigd thefiother by giving 
a cognovit to pay costs as between attorney and client (c). Where 
one of several parties to a cognovit signs affer the others, his signing 
relates back to the time of their signing ( d ). 

No prescribed form of cognovit is, in general, requisite (e). It 
ought, however, always expressly to show the terms upon which it is 
given. If any agreement or understanding be entered into, contrary 
to the express terms of it, the Court will not, in general, regard such 
agreement, but put the party to his remedy, if any, by action (g). 
Sometimes, however, the Court will set asitU* # a judgment entered up, 
and execution issued out contrary to the express agreement or un- 
derstanding of the parties at the time of confessing the judgment (/). 
Where the plaintiff, on the eve of trial, accepted from the defendant 
a cognovit for a certain sum payable at a future day, in full discharge 
of the action, and the master, on costs, allowed the plaintiff costs 
previous to the cognovit, the Court refused to admit the plaintiff’s 
affidavit, stating a verbal agreement, that he should have such costs 
in case the defendant made default in payment, and that he had 
made such default, and made the rule for the disallowance of such 
costs absolute (h). By the 3 G . 4, c. 39, s. 4, a cognovit which Js to 
be filed according to that act, (post, 488), to make it available against 
creditors in the event ot the bankruptcy of the defendant, if the same 
be given subject to a condition, such condition must be written on 
the same paper, or parchment, on which the cognovit is, before fil- 
ing it, otherwise it will be void as against the assignees (i). This 
provision is extended in favour of the creditors of an insolvent 
debtor, by the 7 G. 4, c. 57, s. 33 (j). 

The cognovit generally contains an agreement; upon the part of 
the defendant that no writ of error shall be brought, nor bill in 
equity filed (&). It frequently also contains an agreement to waive the 


(c) Hathbone v. Drakeford, 4 M. & P. 
57, <> Bing. 375. See Brutton x. Burton, 
I Chit. Rep. 707; Sowdm v. Salt, 10 
Moore, 389, 3 Bing. 101, S.C. 

(d) Perry v. Turner , 1 Dowl. P.C. 
300, 2 C. & J. 89, 2 Tyr. 128, S. C. 

(e) See Hurst v. Jennings , 5 B. & 
Cres. 650, 8 D. & R. 424, S. C. See the 
forms in debt. Chit. Forms, 390; in as- 
sumpsit, Id. 389; in ejectment. Id. 

</) See Anon. 1 Salk. 400. 

(g) Dillon v. Browne , 6 Mod. 14; 
Hatton v. Young , 2 W. Bla. 943. 

(h) Anon. 7 B. & R. 375. 

(i) See Bennett v. Daniel, 10 B. & 
Casa. 500; Green v. Gray, 1 Dowl. P. C. 

■inti 


(j) Morris v. Mellin , 6B,Sc Cres. 446 
decided before the 7 G. 4, c. 57* 

(k) But this stipulation does not, it 
should seem, oust the superior Courts 
of their jurisdiction; see Wade v. Ro- 
gers, 2 W. Bla. 780; Kill v. Hollister , ) 
Wils. 129, post, 493; and see this stipu- 
lation commented on in the case of 
Sluiw v. Marquis of Worcester, 4 M. & P. 
21, 6 Bing. 307* It should seem from 
that case, that such stipulation would 
not deprive the defendant of taking ad- 
vantage of the plaintiff's not executing 
a writ of inquiry, or of not suggesting 
breaches under the 8 & 9 W. 3, c. i 1 , 1 
when necessary ; and see Howell v. Strat- 
ton, 2 Smith, 69. 
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necessity for a scire facias to revive the judgment, and such agree* 
ment will be binding on the defendant (/). 

If given after tea pleaded (to), it contains an agreement to with- 
draw the plea ; in\bich case it is termed a cognovit actionem relic - 
td verificatione, from the form of the entry of it upon the roll (w). *■ 

The cognovitfn&y he of part of the cause of action, or of the en- 
tire ; if of part, the plaintiff can only sign judgment for the part 
confessed, and proceed in* the action as to the residue (o). 

The cognovit may be written upon plain, paper, if it contain no 
terms of agreement, to the amount of 202., between the parties ; but 
if it contain such terms, as if it be conditioned for the payment of the 
debt (to the amount of 202. or more) or debt and costs (to that 
amount or more) by instalments (p), or the like, it must be written 
on a 20s. stamp. A stipulation not to take advantage of the cogno- 
vit being given before d&$aration, does not render a stamp neces- 
sary ( q ). The want of, or a defect in, the stamp, will not render 
the cognovit unavailable, for a proper stamp may be procured on 
payment of the penalty, (52.), and this at any time, even after mo- 
tion to set aside a judgment entered up on it (r). 

If the cognovit be signed by the party, whilst in custody of the she- 
riff or other officer upon mesne process, for the same cause of 
action for which the cognovit is given, it will not be of any force un- 
less there be present some attorney on behalf of such party in cus- 
tody, expressly named by him, and attending, at his request, to inform 
him the nature and effect of such cognovit before the same is exe- 
cuted, and the attorney .must subscribe his name as a witness to the 
due execution thereof, and declare himself to be the attorney for the 
party, and state that he subscribes as such attorney (s). The de- 
cisions on this practice, as regards warrants of attorney hereafter 
(post, 493) noticed, will, it seems, here apply. 

As to when the sheriff or bail are discharged by taking a cognovit 
from the principal, see ante , VoL 1, 132, 144, 428. 

In what cases filed, 8fc."\ The cognovit ( t ), when given in a per- 
sonal action, and an affidavit of the time of the execution thereof, 
must be filed with the clerk of the judgments within 21 days after 
“its execution, to render it, or any judgment or execution thereupon, 
valid as against the assignees («) of the defendant, if he should be- 

</) Howell v. Stratton, 2 Smith, 65; <4 R. H. 2 W. 4, r. 72. See Parkinson 

Morris v. Jones, 2 B . & Cres. 24 2, 3 D. v. Caines , 3 T. R. 616; Bayley v. Taylor, 
& R. 603, S. C.; Lee's Diet. 2 ed. 1228. 8 D. & R. 5(i, the latter case being no 

<m) Quare if it be necessary to have longer law. 
such agreement unless the cognovit be (t) If the action be in any other 
not given until after issue joined. Court than the Court of King's Bench, 

<») See the form. Chit Forms, 390. then a copy of the cognovit, and not 
(o) 1 Sellon, 373; Tidd, 660. the cognovit itself, must be filed, as 

<p) Ames v. HiU, 2 B. A P. 160; above directed. 

Rm 'dm v. Swaby, 4 East, 188; Jay v. (u) It is not absolutely void, but only 
Warren, 1C. &P. 632. inoperative against the assignees. Green 

(q) Green v. Gray, 1 Dowl. P.C. 350. v. Gray, 1 Dowl. P. C. 360; Bennet v. 

(r) See Burton v. Kirkby , 7 Taunt. Daniel, 10 B. & Cres. 500; Morris v. 

174, 2 Marsh. 480, S. C. MeUin, 6 B. & Cres. 446. 
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come bankrupt under a fiat issued after tbe 21 days. (3 G. 4, c. 39, 
s. 3). Pay Is. (Id. s. 6). As to the necessity fo^ stating the con- 
dition on the cognovit , see ante , 487. The saj/e act, section 7, 
provides, that any person shall be entitled to have an office copy of 
thfe cognovit , upon paying ffir the same ^t* the tike rate as for an of- 
fice copy of a judgment. The fifth section of the acrenacts, that the 
clerk of the judgments shall keep a book, # containing particulars of 
each cognovit filed, &c. Where a warrant of attorney was ndt filed, 
as directed by the 3 G. 4, c. 39, s. 2, post, 497, and execution issued 
after an act of bankruptcy, but more than two months before the 
commission issued, it was held not a case within the 6 G . 4, c. 16, s . 
81, (Vol. 1, 394, 395); but whether it would have been within that 
act, if execution had been executed before any act of bankruptcy, has 
not been decided ( x ). A bond upon the face of it appeared to be 
conditioned for the payment of a sum cerjtin ; but by an indenture 
of the same date, declaring the purposes for which the bond was ex- 
ecuted, it was agreed that it should be lawful for the obligees to 
commence an action upon the bond, and proceed to judgment when- 
ever they should think fit) and upon judgment being obtained to is- 
sue execution, and that the judgment should be a security for the 
payment to the obligees, on demand, of all sums of money which 
then were or might thereafter become due to them ; a judgment 
having been entered up by virtue of this deed, the obligees issued 
execution, without assigning breaches or executing a writ of inquiry; 
and the Court held, that the indenture, by virtue of which* the 
judgment was entered up, was in legal effect a cognovit actionem, 
within the meaning of the third section of th#statute 3 G. 4, c. 39; 
or if not, that it was a contrivance to defeat the provisions of that 
statute ; and this indenture not having* been filed with the proper 
officer, within 21 days after its execution, nor judgment entered up 
within that period, as required by the statute, the Court ilpon appli- 
cation by the assignees of the obligor, who had become bankrupt, or- 
dered the execution to be withdrawn (y). If the cognovit have been 
filed, as above mentioned, and the debt be afterwards satisfied or 
discharged, a judge, upon being satisfied of that faot, may order a 
memorandum of satisfaction to be written upon the cognovit. (3 G. 4, 
c, 39, s . 8). 

The insolvent debtors’ act (7 G. 4, c. 57, # s. 33) extends these 
provisions in favour of the creditors of an insolvent debtor. 

Judgment , when and how signed . Execution , <$*c.] If the cog- 
novit be made unconditionally, the plaintiff may, of course, sign 
judgment and sue out execution as soon as he pleases; but if made 
upon terms, judgment cannot be signed or execution sued out con- 
trary to such terms, otherwiy the Court, upon application, will set it 
aside (z). Judgment may be entered up after tbe death of the plain- 
er) Wilson v. Whittaker , 1 M. <St M. 8. (s) Ante, 487 i Hatton v. Young, 2 W. 

Iff) Hurst v. Jennings, 5 B. & Cress. Bl. 943. 

C. r H), 8 D. & R. 424, S. C. 
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tiff or defendant pending the vacation as of the preceding term (a); 
and where a cognovit was given on the 8th February in Hilary term, 
with a condition vfcat judgment should not be entered unless default 
should be made inpayment on the ensuing 1st April,’ and the de- 
fendant died in Hilary vad^tion before the 1st April, judgment en- 
tered up on th#10th April in Hilary vacation after defendant’s death, 
was held regular, as relating to the first day of Hilary term, as also 
execution tested of a day anterior in that term to the defendant’s 
death ( b ). 

Where the cognovit is given before plea pleaded, and the defendant 
has not appeared by putting in bail, or by entering a common appear- 
ance, you must enter a common appearance (see Vol. 1, 454) for 
him in pursuance of the statute , before you can sign judgment (c). 
Then make an incipitur of the declaration on plain paper ; make an 
incipitur also on the rsti? as directed , Vol . 1, 221, 222. (See R. M. 
5 A. r. 1 ). Take the judgment paper, roll , and cognovit (d), to the clerk 
of the judgments , and he will, upon production of the cognovit, sign 
the judgment ; then ( if the cognovit does not agree on a specific sum 
for costs, but requires them to be taxed ) take them to the master , who 
will tax the costs, and mark them on the judgment paper ; and, after 
taxation of the costs, the cognovit must be filed with the clerk of the 
judgments (e). You must also (if the cognovit does not agree on 
a specific sum for costs J, give the usual one day's notice of the 
intended taxation of the costs, as directed ante, Vol. t, 319. After 
which, if the judgment be final, you may proceed to sue out execution , 
according to the terms of the cognovit, producing the judgment paper 
to the sealer of the wiits at the time he seals the fi. fa. or ca. sa. (R. H. 
2 W. 4, r. 75 ; R. H. 2 8f 3 G. 4). Or if the judgment be interlocu- 
tory only, you may proceed to execute a writ of inquiry (f). Where 
judgment had been irregularly signed, without entering an appear- 
ance for ttle defendant, the Court held that the defendant was estop- 
ped by his cognovit from objecting to the irregularity (g). 

If the cognovit have been given after plea pleaded, enter the plead- 
ings, as far as they have gone, upon the roll, as directed, Vol . 1, 222, 
Let the defendant, (R.H. 2 WA.r. 1 00), or his attorney, if he have any, 
attend with you before the master, for the purpose of withdrawing the 
plea (h) ; and the master will accordingly enter the relicta verifi- 
catione in the margin °J roll, and will tax your costs at the same 
time. Then take the roll, judgment paper , and cognovit, to the clerk 
of the judgments, as above directed, and he will sign judgment (i). 

We have already pointed out how far the plaintiff is at liberty to 

(a) Calvert v. Tomlin, 5 Bing. I, 2 judgment, &c. in debt, Chit-Porms, 

M. tSt P. 1, S. C.; Cowie v. Allaway, 8 393; the like in assumpsit. Id. 392; the 

T. R. 2f>7. like, with a relietd verifications , Id. 393, 

(b) Id. ante, Vol. 1, 322. 394: the like in ejectment. Id.; of the 

(c) See as to the form. Chit Forms, do<«et; paper. Id. 3 95. 

342. (g) Davis v. Hughes, 7 T.R. 206. The 

(rf) See 25 G. 3, c. 80, s. 29. plaintiff had entered an appearance af- 

<«) See R.H.2&3G. 4, K. B. ; 5 B. ter he signed the judgment. 

& Aid. 560; 1 D. & R. 471 ; 2 Chit. Rep. (h) Anon. 1 Ld. Ravm. 345. 

377* (*') See the form or the entry of the 

(/) See the forms of the entry of the judgment, &c. Chit. Forms, 393, 394. 
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avail himself of an execution, under a cognovit in the event of the 
defendant’s becoming bankrupt, or discharged under the insolvent 
act. ( See VoL 1, 395, 396). / 

If the execution be against good faith, and conyary to the terms of 
th^ cognovit, or the express understanding of the parties, the Court, 
we have seen, ante, 487, will sometimes set it asyle. Where the defen- 
dant, in an action on the case, gave a cognovit for 2001., with a defea- 
zance conditioned for the performance of various matters by ft given 
time, and performed the matters in part, at least, in two months after 
the time stipulated, the plaintiff having issued execution on the cog- 
novit , the Court of Common Pleas referred it to the prothonotary, to 
see how much, if any thing, ought to be paid to the plaintiff (A). If 
the plaintiff be guilty of any excess in the amount for which he 
ought to have levied, the Court will either set the execution aside ; 
or, in case of a mistake, refer it to the ma^r, or, if necessary, to 
a jury, to ascertain for what sum the execution ought to stand (k), 
and an action might, perhaps, be supported against him by the de- 
fendant (/). 

A scire facias to revive the judgment may be rendered unneces- 
sary by the defendant, in the cognovit , expressly agreeing to dispense 
with it. (Ante, 487). 

Implied confessiofi of action .] Besides the* case of judgment by 
default, where the defendant’s default is deemed tantamount to a 
confession (and which shall be fully considered in Chapter 3), there 
is also a confession of action in some cases implied in the de- 
fendant’s pleading; as where an executor or ^administrator pleads 
plate administravit , or plene administravit prater , without pleading 
in bar, this is impliedly a confession of the action ; and upon the 
plea of plene administravit , the plaintiff may take judgment of assets 
in futuro; or, upon plene administravit prater , take judgment pre- 
sently of the assets acknowledged to be in the hands of the defen- 
dant, and of assets in futuro , for the residue. See further upon this 
subject, post, Book 3, Part 2, Chap. 5, Sect. 2. 

Writ of inquiry .] In all these cases of implied confessions, and 
also of express confessions, which do not ascertain the amount of the 
damages, the plaintiff must enter up interlocutory judgment only, 
and then execute a writ of inquiry ; except in *most actions of debt 
and ejectment; in which cases, as the damages recoverable are not* 
of consequence sufficient to warrant the expense of a writ of inquiry, 
the plaintiff may sign final judgment in the first instance; and except 
also in a few other cases hereinafter mentioned in Chapter 4. After 
the entry of the interlocutory judgment on the roll, follow the 
award of the writ of inquiry, the sheriff’s return to it, and final 
judgment. See post , tit . Writ of Inquiry, Chap, 4. 

(j) Charrington v. Ijaing , 3 M. & P. Marquis of Worcester, 3 M. P. 507, 0 
587, 0 Bing. 242; S.C. and see Doe A. Holt Bing. 389, S.C. 

v.ttoe, 4 M. & P. 177, 6 Bing. 447, S.C. (/) Wentworth v. liulleti, 9 B. & Cres. 

(k) See per Tindat, C. J. in Shaw v. 840. 
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CHAPTER II. 


JUDGMENT UPON A WARRANT OP ATTORNEY. 

Warrant of Attorney (a).] A Warrant of attorney is a written 
authority to the attorney or attornies to whom it is directed, to appear 
for tlje party executing it, and receive a declaration for him in an 
action at the suit of a person therein mentioned, and thereupon to 
confess the same, or t4*hffer judgment to pass by default; it also au- 
thorizes the attorney to execute a release of errors. It may be given 
whether an action be depending or not ( b ). 

It roust be on a proper stamp. The defeazance does not require 
. a separate stamp from that upon the warrant (c). But, although the 
warrant be not stamped at all, or be improperly stamped, and there- 
fore unavailable, yet it may be made available on payment of the 
usual penalty (51.) and the proper stamp affixed ; and this may be done 
even after a rule nisi bbtained to set aside a judgment on the warrant 
of attorney for the want of or a defect in the stamp (d). 

Jit should seem that one partner cannot give a warrant of attorney 
to bind his copartner without his consent; at all events, he could not 
doit* after the partnership is dissolved (e). But a warrant of at » 
torney under seal, executed by one person for himself and his part- 
ner, in the absence of the latter, but with his consent, is a sufficient 
authority for signing judgment against both (/). 

By rule A/. 42 G. 3, every attorney of this Court who shall pre- 
pare any warrant of attorney to confess a judgment, which is to be 
subject to any defeazance, shall cause such defeazance to be written 
on the same paper or parchment on which the warrant of attorney 
shall be written ; or cause a memorandum in writing to be made on 
such warrant of attorney, containing the substance and effect of such 
defeazance (g). If the attorney, however, omit to write the defea- 
zance upon the warratit of attorney, as directed by this rule, the 
omission does not avoid the instrument, but merely renders the at- 
torney answerable on motion, for the neglect of a duty thus imposed 
on him by the Court (h). Where, however, the warrant of attorney 

(a) When notso preferable asecurity 2 Marsh. 480, S. C. 

as a cognovit, see ante, 486’, n. a. (e) See ante , 487, as to cognovits . 

(b) See Baddely v. Shafto , 8 Taunt. (/) Brut ton v. Burton , 1 Chit. Rep. 

434; Reeves v. Slater, 7 B . & Cres. 486, 707- 

1 M. ft Ry. 268, S. C. See the form, (g) See Barlter v. Barber, 3 Taunt. 
Chit. Forms, 396. 465; Morell v. Dubost , Id. 235. See the 

(c) Cawthome v. Holben, 1 N. R. 279. form, Chit. Forms, 397. 

(d) Burton v. Kirkby , 7 Taunt. 174, (h) Shaw v. Evans, 14 East, 576; 
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or a copy of it, is filed, as mentioned post , 497, if it have been given 
subject to a defeazance, the defeazance must be wtftten on the same 
paper or parchment on which the warrant of attorney is written, be- 
fore the same or the copy thereof is filed, .otherwise the warrant will 
be "void (3 G. 4, c. 39, s. 4; 7 G. 4, c. s . 33) as agpinst the assig- 
nees of the defendant if he become a bankrupt or insolvent, though 
not so as between the parties themselves (*}. , 

The defeazance on the warrant, also, sometimes contains a stipu- 
lation that no scire facias shall be necessary to revive a judgment, 
and such stipulation will be binding on the defendant (j). If the 
warrant be given for the purpose of securing the payment of an 
annuity, or of money by instalments, it is also usual to insert a clause 
in it, dispensing with the necessity of a scire facias (k). It may 
admit of doubt, perhaps, whether this claq^ can have the effect in- 
tended by it (/); besides, from several cases recently decided in the 
Court of Common Pleas, it seems to be unnecessary that Court 
having determined that a warrant of attorney is not within the stat. 
S *3 W. 3, c. 11, s. 8, which requires suggestions of breaches and 
the scire facias, ( see post , Chap. 4, .s. 3) (w), even although it be 
given as a collateral security with a bond («). 


How executed.'] The warrant of attorney is signed, sealed, and do- 
ored; the defeazance only signed. It is not necessary, however, 
•at the warrant should be sealed, unless, perhaps, for the purpose of 
•ne release of errors (a). Neither the warrant nor the defeazance need 
he rpad over to the party previously to its being executed, as was for- 
merly required by the Court of Common Pleas (p). 

An attesting witness is not, in general, requisite (q)t- But if the 
warrant he executed by a person in custody of any sheriff or other 
officer on mesne process, it shall not be of any force, urJcss there 
be present some attorney on the behalf of such person in cus- 
tody, to be expressly named by him and attending at his request (r), 
to inform him of the nature and effect of such warrant of attorney, 
before the same is executed; which attorney shall subscribe his name 
as a witness to the due execution thereof, and declare ‘himself to be 
attorney for the defendant, and state that he subscribes as such attor- 
ney. (R. II. 2 W. 4, r. 72; R. E. 4 G. 2; II. E. 15 C. 2). i here fore, 


Cartridge v. Fraser, 7 Taunt. 307 » 1 
Moore, a 4, S. C. ; and see Sansmn v. 
Oonde, 2 B. & Aid. 568, 1 Chit. Rep, 311, 
S. C. ; Barber v. Barber, 3 Taunt. 4(ST». 

U) I tenant v. Daniel, 10 B. & Cres. 
500; Morris v. MeUin, (i B. Sr (’res. 
440; At reton v. Davis, 9 Bingh. 740, 
ante, 488. 

(j) See ante, 487 ; and see id., as to 
tiie clause about bringing error, &c. 

<7r) See form, Chit! Conns, 390. 

(/) Kill v. Hollister, 1 Wils. 129, ante, 
407- 

(m) Shaw v. Marquis of Worcester, 
C Bing. 385; Cot v. Ilotlbard, 3 Taunt. 


74; Kinuerslei / v. Mussen, 5 Taunt. 2f»4; 
and MS. E. 1014, S. 1*. dirt, in B. R.; 
and see Tilts/ v. Best, lfi East, 103. 

(n) Ansterhnri/ v. Morgan, 2 Taunt. 
195. 


(«) Kinnersley v. Mussen, 5 Taunt. 
204; Brnttun v. Burton, 1 Chit. Ren. 
707 . 

(p) See Tat/lor v. Parkinson, 2 H. Bl. 

m 

(q) Kinnersley v. Munson, 5 Taunt. 
204; Barrow v. Mashiter, 4 East. 430. 

(r) See Osborne v, Davis, 4 Taunt. 
977- 
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if no attorney be present at the execution, the Court will set aside the 
judgment or othttr proceedings upon it (s ) ; although other persons 
not in custody hXe also joined in the warrant, as collateral securi- 
ties (tf); unless it hdve been done by the contrivance of the defendant, 
and purposely^rith a viqw.to cheat the 'plaintiff (u). Where it ap- 
peared that, upon tlfe defendant’s being informed that an attorney 
must be present on his part, he produced a person as such, in whose 
presence he executed the warrant of attorney; the Court refused af- 
terwards to set aside the proceedings, on the ground of the person so 
produced not being an attorney (y). It is clear, however, that the 
presence of the plaintiff’s attorney will not be sufficient, even although 
the defendant consent at the time to his acting as his attorney also (.r). 
But if the defendant himself be an attorney, the attendance of any 
other on his part may be ft dispensed with, as not being within the 
meaning of the rule (?/)T. * The person thus required to attest the ex- 
ecution, must be an attorney; the attendance of an attorney’s clerk is 
not sufficient (z); but it is not essentially necessary that he should 
be an attorney of this Court (a). The attorney must have taken 
out his certificate within a year ( b ). 

This rule is not confined to the case of prisoners in the custody of 
the sheriff or other officer who arrested them, but also extends to 
prisoners in the custody of the marshal (c). It does not, however, 
extend to persons in custody in execution ( d ); nor to warrants of at- 
torney givefi for any other cause of action than that for which the 
defendant is in custody (e ) ; and consequently it does not extend to 
the case of a person in custody on criminal process (/). But although 
the rule does not extend to a defendant in custody in execution, *yet, 
if it could bewshevvn that he was prevailed upon to acknowledge a 
judgment for more money than was really due, the Court, upon ap- 
plication, would relieve him (g). Where a defendant, whilst in cus- 
tody in Ireland, gave a warrant of attorney to confess a judgment 
in this Court, the Court held that the necessity of an attorney being 
present on the ptfrt of the defendant, at the time of its execution, was 
as essentia.1 as if the defendant were in this country ( h ). 


How far revocable , #c]. A warrant of attorney to confess a judgment 
cannot be expressly revoked ; or if the defendant do that which pur- 


(s) See Anon. 1 Salk. 402, note (a) ; 
Ruffle v. Hitehacock, 2 W. HI. 1097* 

(if) Valentine v. C iullumi, 2 Taunt. 
49 . 

(«) Gilman v. Hill, Cowp. 141. 

(?•) Jeyes v. Booth, 1 B. & P. !*7* 

(r) Hutson v. Hutson, 7 T. R. 7. 

(y) Walton v. Stanton, Barnes, 37. 

(z) Barnes v. Ward, Barnes, 42; Paul 
Cleaver, 2 Taunt. 3(j0. See Gilman 

v. Hill , Cowp. 142. 

(a) Bland v. Pnkenhan, 1 Str. 530; 
Vitnmtt v. Harry, Barnes, 44. 

(b) Verge v. Dodd, Tlcld, Sup. 57- 
(<■) Parkinson v. Caines, 3 T. R. GIG; 


and see Waraker v. Gascoyne, 2 W. Bl. 
1297- 

(d) Birch v. Sharland, 1 T. R. 715; 
Crompton v. Steward, 7 T.R. 19; Feli x. 
Riley, Cowp. 231 ; Watkins v. Han - 
bury, 2 Str. 1245. 

(e) Holcombe v. Wade, 3 Bur. 1792; 
Finn v. Hutchinson, 2 Ld. Raym. 7**7; 
Smith v. Burltnn , 1 East, 241; sed vide 
Faulkner v. Emmett, 8 Taunt. 233, 2 
Moore, 17G. S. (!. 

if) Charlton v. Fletcher, 4 T. R. 433. 
(if) Felt v. Riley, 1 Cowp. 281. 

(/<) Fitzgerald v. Blanket , 2 Str. 1247* 
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ports to be a revocation of it, the plaintiff may enter up judgment 
notwithstanding (i). There are some cases of iijgplied revocation, 
however, which it may be necessary to mention. - 

The death of either party is in general a revocation of the warrant. 
This, however, may in general be remedied,. if the plauptiff be entitled 
to enter up judgment at the time, by entering up the judgment as 
of the term in or after which the party died, before the first-day of 
the following term ( k ). But if it become necessary to obtain the 
leave of the Court to enter up the judgment, they will seldom grant 
it after the death of the plaintiff, particularly where the application 
is not made until after the first day of the term following the death (/); 
and in no case will they allow it to be entered up after the death of 
a sole defendant (w). If the warrant, however, in its terms expressly 
authorises the judgment to be entered up ^y the plaintiff’s represen- 
tatives, the Court, will allow them to enterV up ; as if it be to enter 
up judgment “ at the suit of A., his heirs, executors, or administra- 
tors” ( v ). But where the warrant of attorney merely empowered 
the plaintiff to enter up judgment, without mentioning his execu- 
tors, although the defeazance stated the judgment was to secure 
the payment of ,€200 “ to plaintiff, his executors, &c.,” the Court 
refused to allow them to enter up judgment (o). If a warrant of at- 
torney be given to two or more, and one of ttyem die, the Court will 
allow the judgment to be entered up by the survivors (q). If a war- 
rant of attorney be given by two, and one of them die,*the plaintiff 
cannot, unless the terms of the warrant of attorney allow it, ffave 
leave to enter up the judgment afterwards ; not against both, on ac- 
count of the rule above mentioned; nor against the survivor, for the 
judgment would not, in that case, pursue the authority (r). But 
where a warrant of attorney was given by two persons in the Com- 
mon Pleas, to enter up judgment on a joint bond against me, not us; 
the Court, after the death of one of them, allowed judgment to be 
entered up against the other (a). 

If a feme sola give a warrant of attorney, it has' been holden that 
her subsequent marriage, before judgment is entered up, is a revoca- 
tion of the warrant (f)- But, from subsequent eases,' it appears, the 
Court will, notwithstanding the marriage, allow the judgment to be 
entered up against the husband and wife ( u ). And in Walter v. 

</) (kies v. Woodward, 2 Ld. Itaym. SM.&P. 157, Dowl. P. C.217, N. C.; 
850, 1 Salk. H7, S. C. Manville v .Manville, 1 Dowl. P. (.’. .544. 

(Ar) Odes v. Woodward, 1 Salk. 87. 2 (<y) Kendall v. May, 2 M. & SeJ. 7<»; 

Ld. Rayrn. 780, S. C.; Price v. Hughes, Johnson v. Jenkins, MO April, 1832, MS. 

1 Dowl. P. 1 . 448; Cham?/ v. Needham, 1 Dowl. P. C. 3(»7, S.C.; Ihtild v. Wight - 

2 Str. 101)1; Fuller v. Jocelyn, Id. 882; man. Id. 545; Futvher v. Smith, 2 W. 
Savilex. Wiltshire, Barnes, 270. 1 Saund. Bl. 1301; Todd v. I)odd, 1 Wils. 312; 
210 e; Calvert v. Tomlin , 5 Bing. 1, 2 M. Todd v. Todd, Barnes, 48, S. C. 

& P- 1» S. C.; ante, 480, 490. (r) Gee v. Dme, 15 East, 502; Haw v. 

(1) Coteie v. Altaway, 8 T. R. 257; Alder son, 7 Taunt. 453, 1 Moore, 145, 

Wild v. Sands, 2 Str. 718. S. C.; Gainsborough v. Follyard, 2 Str. 

ym) Cham 7 / v. Needham, 2 Str. 1081; 1121, post, 501. 

Calvert v. Tomlin , 5 Bing. 1, 2 M. & P. (s) Gladwin v. Scot, Barnes, 53. 

1, S. vide post, 408. (t) Anon. 1 Salk. 11 7 . 

in) Coles x. Haden, Barnes, 44. (u) Arum. 1 Show. 80; Hartford v 

M Henshall v. Matthew, 7 Bing. 33/, Mattingly, 2 Chit. Rep. 117. 

c 2 
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White 4* Wife (x), the Court of King’s Bench, on an affidavit en- 
titled as against&oth husband and wife, gave the plaintiff leave to file 
common bail for, and enter up judgment against the husband and wife/ 
on a warrant of attorney executed by the wife, feme sole;' and the rule 
was made absolute in the H/st instance, ‘though the master suggested 
a doubt thereto, whether it ought not to have been a rule nisi. If a 
warrant of attorney be given to a feme sole, her subsequent marriage 
will ndt be a revocation of it (y); and upon application to the Court, 
founded upon a proper affidavit of the marriage, the execution of 
the warrant of attorney, and the non-payment of the debt(s), they 
will allow the judgment to be entered up in the name of the hus- 
band and wife (a). 


When ordered to he given wp.j If the warrant of attorney have been 
obtained by fraud (h), 6rf upon an usurious consideration (c), or fora 
gambling debt (d), (unless the defendant represented to the plaintiff' 
before lie purchased the debt, that it was a valid one (e),) or to de- 
fraud creditors, and the application be made on their behalf (f), or if 
given to the plaintiff to induce her to live in a state of prostitution 
with the defendant (g), or expressly for creating a charge on an ec- 
clesiastical benefice (h), or for securing an annuity void by the an- 
nuity act (/), or for securing an attorney future costs (j), or the 
like {k), the Court will order the warrant to he delivered up to be 
cancelled; hr, if judgment have been entered up, they will set it 
aside, and any proceedings that may have been had upon it. If 
the fact of the consideration, however, be fairly contested, the Court 
will direct an issue to try it, and enlarge the rule for setting aside 
the judgment, in the mean time(/). So, if it be alleged that the 
warrant of attorney is forged, or the like, the Court will direct an 
issue to try whether it has been duly executed or not(m). But, 
where a joint warrant of attorney had been altered after its execu- 
tion, in the Christian name of one of the parties, whe had re-execut- 


(./■) K.H. 24 June,’ 1020. 

(//) Anon. 1 Salk. 117* 

(' ) Murder v. Lee, a llur. 1400; Met- 
ro/ pi v. lit tote. l> | ). Kr It. 4(1. 

(«) Anon. 7 ’Mod. 53. 

\b) Duncan v. Thomas, 1 Doug. 1%; 
Felt V. lit fea, 1 t’owp. _>UI , .‘I T. It. Olli; 
Hai/leii v Taelvr, a t>. It. 5(»; Martin 
v. Martin, 3 II. ,v Allot. 00-f. 

(r) Huberts t It. cV A lil. 02; Conk 

v. Jones, 2 (’mvp. 7-7: Markin v. De/a- 
nil, Itarnes, 52; Fight v. Chaplin, 2 ft. 
X Ado!. ] 12. See Ilia die v. O’ linen, 
1 Taunt. 41.‘l. This i ourt dots not, as 
the Common Pleas does, usually compel 
the defendant to pay the principal and 
mteresi as part ol' the terms of Ute 
rule. 

<d) See George v. Stanley, 4 Taunt. 
>. 

\e) Darison v. Franklin, 1 11. iv’ Add. 
142. 

(/) Harrotl v. Fenton, 9 M & R. 130. 
0 R iV t ies. 217. S. t . ; Martin v. Mar- 


tin, 3 B. & Adol. 034; Sharpe v. Tho- 
mas, (i Bing. 410; Hagen v. Kingston, 
10 Moore, 0/, 2 Bing. 441, S. C. ; Dukes 
v. Saunders, 1 Dowl. P. C. 522. 

(g) Tidd, 547. 

(5) Flight v. Salter, 1 B. & Adol. 073 : 
Kir leaf v. Butts, 2 B. & Adol. 730 n.; 
Britten v. Wait, !1 11. & Adol. 015: 
( olebrmke v. Layton, 1 Nev. &r M . 374: 
Aberdeen v. Neirlnnd, 4 Sim. 201. 

(/) Krp. Chester, 4 T. It. 004; Stead- 
man v. Purchase, 0 Id. 737: Nash v. 
Uodmond, 1 B. & Adol, 034; in which 
case the defendant had to pay the costs 
of the judgment and motion, fire. 

(j) Jones v. Hunter, 1 Dowl. P. (’. 
4(»2; Holdsworth v. Wakenmn, Id. 532. 

(k) See Jackson v. Darison, 4 B. & 
Ald.Ohl. 

(/) Cook v. Jones, 2 Cowp. 727: Har- 
rod v. Denton. 0 B. & (Jres. 217, M. tfe 
It. 130, S. C. 

(m) Gibson v. Bond, Barnes, 230, 
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ed the same, without the knowledge of the other, the Court refused, 
on the application of the former, to set aside the^udgment which 
had been signed thereon (w). Also, if a warrant of attorney be 
given by an infant, the Court will order it to be delivered up to be 
cancelled, even although there may be circumstances pf fraud on the 
part of the infant ( 0 ). But if an infant and amfkher join in a warrant 
of attorney, and judgment be entered up against both, the judgment 
may be vacated as to the infant, and remain good as to the other (p). 
So, if a feme covert give a warrant of attorney, the Court will order it 
to be delivered up to be cancelled, or will set aside the judgment, &c.; 
the warrant, in such a case, being absolutely void (q) ; and on motion, 
the Court set aside a judgment on a warrant of attorney given by a 
feme covert , although she had been divorced a mensa et thoro (r) ; yet 
the Court have refused to relieve her, wherj at the time she executed 
the warrant she lived by herself and actecf a feme sole. (s). Also 
where one of several executors gave a warrant of attorney to confess 
a judgment against all, the Court ordered it to he delivered up to be 
cancelled (t). If the warrant he not altogether void, but good as 
to part and bad as to the residue, the Court will only destroy the 
effect of the bad part (u). The Court in general give the successful 
party his costs. 

ft 

In what cases filed , <^c.] The warrant of attorney, or a true copy 
thereof, and of the attestation thereof, and of the defeazance and in- 
dorsements thereon, and an affidavit of the time of the execution 
of such warrant of attorney, must be filed with the clerk of the judg- 
ments, within 21 days after its execution, to render such warrant of 
attorney, or any judgment or execution thereon, valid as against the 
assignees of the defendant, if he should become bankrupt. (3 G. 4, 
c. 39, s. 1, 2). Pay Is. And, if afterwards the debt be satisfied or 
discharged, a Judge, upon being satisfied of that fact, may order a 
memorandum of satisfaction to be written on the warrant of attorney, 
or copy filed. (3 G. 4, c. 39, s. 8). See also the other provisions as 
to cognovits, ante, 489, and the points and decisions there, which 
will, it. seems, apply to warrants of attorney. An affidavit made by 
an attesting witness to the warrant of attorney, and filed with it, 
merely stating its date, and that he saw the party execute the same, 
without verifying the day on which it was executed, has been deem- 
ed insufficient under the above act ( v ). 

The 7 G. 4, c. 57, s. 33, extends these provisions in favour of the 
creditors of an insolvent debtor. But it being questionable whether 
warrants of attorney, executed by insolvent debtors befote adjudica- 
tion by the insolvent court, were to be deemed secret warrants of at- 

(n) Cbke v. ttrummell , 2 Moore, 495, 73. 

8 Taunt. 439, S. C. (*) Anon. 1 Salk. 4<K»; and see WU- 

{o) Sauruierstm v. Marr, 1 II. 131. 7* r >; him v. Wether HI, 3 13. & 1*. 220, ante, 
MS. M. 1314; but see George v. Stanley, Vol. 1 , p. 71 , 72. 

4 Taunt. 083. (t) Kltcvll v. tjuaeh, 1 Str. 20. 

(p) MS. M. 1814. See Motteux v. St. (u) See Hnidxworth v. Wakeman, l 
Auhin, 2 W. 131. 1133. Dow}, p. ('. 532. 

(</) Guide v. Suneotn, 3 Taunt. 201. (v) Dillon v. Edwards, 2 M. & IV 550. 

(/*} Fait home v. lilaijuire, 0 M. & Sel. 
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tomey within the 3 G. 4, c. 39, it was enacted by the 1 W. 4, c . 38, 
s. 3, that such warrants of attorney should not be within that act, 
and that the same should be deemed valid. 


Judgment, when to be signed.] Judgment may be entered up-on 
a warrant of attorney-, at the time therein specified for that purpose ; 
and if the warrant were given to secure the payment of money, it is 
not necessary that the plaintiff should delay the signing of the judg- 
ment until default be made in the payment (x), unless that be ex- 
pressly stipulated in the defeazance (y). And if the warrant be 
given for a sum certain, to indemnify the plaintiff against the pay- 
ment of a smaller sum, the plaintiff need not defer signing judgment 
and issuing execution until the contingency happen (z). If the de- 
feazance state that it is given to secure the payment of a sum on de- 
mand, and in case defcttht shall be made, then judgment to be en- 
tered up and execution issued; an actual demand must be made, and 
a proposal to settle amicably does not amount to such demand (a). 
In a late case, where the warrant of attorney was given with a de- 
feazance, stating it to be given as a security for a certain sum, and 
interest thereon, the Court held that it was to be construed as a con- 
tinuing security, and not merely as a security for money then 
due ( b ). 

If the warrant specify any particular term of which the judgment 
iB to be sighed, it cannot be entered up of any other, even of a sub- 
sequent term (c) ; which exactness, however, is seldom requisite at 
present ; for modern warrants of attorney, after specifying the term 
of which judgment is to be signed, always add the words “ or of any 
subsequent term It cannot, however, be entered up of a previous 
term ; and even if the first day of the term of which the judgment 
is signed, and to which the judgment has relation, be previous to the 
time stipulated in the defeazance for the entry of the judgment, al- 
though judgment were not actually signed until afterwards, the Court 
would probably set aside the judgment ( d ). 

Within a year and day from the date of the warrant of attorney, 
judgment may be entered up as of course, without the leave of the 
Court. But after a year and day from such date, judgment cannot 
be entered up until leave of the Court in term time, or of a Judge in 
vacation, is obtained, for that purpose (e). The application for siuh 
leave is founded upon an affidavit, stating the consideration for the 
warrant of attorney ; its execution ; the amount remaining due to 
the plaintiff (/) ; and alleging positively (g) that the defendant was 


{r) MS. M. 1814; and see Anon. 

1 lard w. 270. 

(y) See Nicfwll v Bromley, 2 B. K' 11. 
484, 5 Moore, 307, S. C. 

(z) Barber v. Bather, 3 Taunt. 465; 
and see Partridge v. Fraser, 7 id. 307* 1 
Moore, .04, S. C. 

{«) 'Sirfwll v. Bromley, 5 Moore, 307, 

2 B. & B* 404, S. 

(h) Woollen v . Joinings, 5 B. & Cres. 
105, 7D.& R.824, S.C.; and see Sfo- 
vekl v. Katie, 4 Bin;.',. 154. 


(«) Mynn’s case, 1 Mod. 1. Anon 7 
Id. .03. 

(d) See Calvert v. Tomlin, ,0 Bing. 4, 
2 M . & P. 1, S. C. Aliter as to eognucits. 
Id. ante, 480, n. {a). 

(«) Anon. 0 Mod. 212; Lushing ton \ . 
Waller, 1 11.B1.P4. 

(/) Hutke v. Pickering, 4 1). Ar R. 5, 
2 B. & C. 55.0, S. C. ; R. 11. 2 W. 4, r. 73. 

Uf) v. Hobson, 1 Chit. Rep. 314; 

J uliet v . Harper , Id. 017, (« ) 
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alive at a certain time therein mentioned ( h ). The affidavit may or 
may not, it seems, be entitled in the cause in which the judgment is 
entered up, (i). If the application be by motiot^to the Court, it 
must appear, from the affidavit, that the defendant was alive, either 
from the deponent’s having, seen him, or otherwise, upon some day 
within the term, in order that the Court may be satis Jed that he was 
alive on the day to which the judgment will have relation ; and where 
the motion was made on the first day of term, and the affidavit stated 
the defendant to have been alive four days before (k), and even where 
it stated him to have been alive on the essoign day of term, the Court 
held it to be insufficient, saying, that it must appear from the affi- 
davit that the defendant was alive on some day in full term (/). If 
the application be made to a Judge in vacation , the affidavit must 
state the defendant to have been alive within two or 'three days, if 
he reside in or near London ; or,, if he r^.-yde at a distance in the 
country, then within six or eight days, according to the distance. 
Judgment, however, has been allowed to be entered up against a de- 
fendant residing in Jamaica, upon an affidavit that he was alive four 
months before ( m ) ; and against a defendant in New South Wales, up- 
on an affidavit stating the receipt of a letter from him, dated from that 
place in the August preceding, the application being made in Novem- 
ber (w), and that deponent then verily believed him to be still alive. 
It must appear, also, that the deponent saw him at the time he is stated 
to have been alive; or that he received a letter from him in his hand- 
writing, bearing date at the time (o ) ; and, therefore, where the 
affidavit stated merely) that the deponent was told by the defendant’s 
wife that her husband was living, the Court held it to be insuffi- 
cient (p). If several persons join in the warrant, it must, in general, 
be sworn that they are all alive (</): when otherwise, see ante, 495. 
In support of the application, as already observed, there must also be 
an affidavit by the attesting witness, stating the execution <jf the war- 
rant of attorney. The circumstance of the commissioner, before whom 
the affidavit that the party is alive is sworn, being the attesting wit- 
ness, does not dispense with the necessity of an affidavit by him of 
the execution of the warrant (r) ; but where, the affidavit stated that 
the defendant had recently acknowledged the execution, expressly for 
the purpose of enabling the plaintiff to enter up judgment without 
being at the trouble of sending for the subscribing witness, the Court 
of Common Pleas held it to be sufficient (s) / though, indeed, this 
Court have decided otherwise (t). If the attesting witness be dead, 


(h) See the form of the affidavit. 
Chit. Forms, 390. 

(i) Sowerhy v. Woodrqffi', 1 B. & Aid. 
507, 1 Chit. .'Uii, S.C.; Poole v. Robber As, 
Id. 5f>0, n.; Exp. Gregory, liB.ife (.'res. 
409 

(Ac) MS. H. 1815. 

(/) Eyles v. Warren, 4 M. & Sel. 174, 
1 Chit. M7, S. C.; Whittaker v. Whit- 
taker, 0 B. & Cres. 700; Price v. Hughes, 
1 Dowi. P. (’. 440; Willm v. James, Id. 
490. See Reg. Gen., 1 B. & B. 385. 

(,v<) RowmleH v. Powell, Willes, fJO. 


In) Hnpley v. Thornton, 2 D. & R. 12; 
and sere Vemberton v. Browning, 2 Bing. 
204, U Moore, 309, S.C. 

(o) Ridlakev. Carter, MS. E. E. 1024; 
Sanders v. Jones, I Dowl. P. C. 307* 

(/>) MS. M. 1024; v. Hobson, 1 

Chit. Rep. 314. 

(</) v. Hobson, 1 Chit. Rep. 314. 

ir) Field v. liearcroft, 10 Law J. HI," 
1 Dowl. P. C. 300, 2 C. & J. 217. S. C. 

{sf ljriing v. Koine, 2 B. & P. 05. 

(f) Jones v. Knight, 1 Chit. Rep. 743. 



that fact must be substantiated by affidavit, or, if he cannot be found, 
the affidavit must state the endeavours which have been made to find 
him, before the (Spurt will receive secondary evidence of the execu- 
tion ( u ). It seems the Court will by rule compel the attesting witness 
to swear to the execution (.r). The consideration , and the sum rjt- 
maining due , ajg* usually sworn to by the plaintiff himself; but where 
the plaintiff was a lunatic, an affidavit of the debt being unpaid, made 
by a person who had received the interest due upon it for the last 
three years, was deemed sufficient ( y ). Where it appeared by the 
plaintiff's affidavit that she was then resident in an enemy’s country, 
the Court of Common Pleas refused to give leave to enter up the judg- 
ment (z). If the application be made within ten years after the execu- 
tion of the warrant, the Court will in general grant a rule absolute in 
the first instance. If ten years or upwards have elapsed the Court 
will only grant a rule njsj(a). And where judgment had not been 
entered up within a yealr and a day on a warrant of attorney, given 
with a post obit bond, and no application was made by the obligee to 
enter it until after the death of the person on whose death it was 
payable, the Court granted a rule nisi only (b). Although judgment 
happen to be entered up without the leave of the Court or a Judge 
when necessary, yet none but the defendant himself can object to the 
irregularity (c). 


Judgment , how signed, ^r.] Where leave of the Court is necessary, 
before you can enter up judgment, if in term time, give the affidavit 
abode mentioned and a motion paper, to counsel, who will move it ac- 
cordingly ; draw up the rule with the. clerk of the rules ; pay him 5s. 
If in vacation, take the affidavit to the Judge's chambers, who will 
make an order thereon ; pay him C.v. 6d . ; then get a motion paper 
signed by counsel, and lake it and the order to tftc clerk of the rules, 
who will thereupon draw up the rule (d). Make an incipitur of the de- 
claration on plain paper, and ( if judgment be entered up with leave of 
the Court or a Judge) annex the rule or order to it ; make an incipitur 
also on the roll, intituling the roll of the term of which the judgment 
is to be entered tip (e). Then enter an appearance for the defendant 
as usual, as directed, Toh 1, 454, (/?.. II. 1 IV. fy M.). Lastly, take 
the judgment paper, roll, and warrant of attorney, to the clerk of the 
judgments who will sign the. judgment, and file the warrant {f). No 
judgment can be signed upon any warrant authorising an attorney 
to confess judgment without such warrant being delivered to and 
tiled by the clerk of the doequets, who is to file the same in the 


(u) Waring v. Howies, 4 Taunt. 132; 
Jones v. Knight, 1 Chit. Rep. 743; and 
see Apjdctun v. Hand, Id. 744. 

(.#•) Cluck v. Kit rick, 1 Stra. I ; Cuff in 
v. Idle, M. 3 (i. 4, K. B., Tidd, tHh ed. 
554. 

( t v) ('oppendole v. Sunderland, Barnes, 

lie Luneeille v. Phillips, 2 New 
Rep. iff. 

(a) R. 11. 2 W. 4, r. 73; and see 1 
Chit. Hep (iltfn, 2 B. \ Cres. 555, 4D. 


& Ry. 5, S. C. 

( h ) Lus/iingUm V. Waller, 1 H. HI. 94. 
\c) Junes w Jones, 1 L>. it R. 5511. 

(d) See the form of the rule. Chit 
Forms, 400. 

{e) The memorandum or minute of 
warrant as formerly used to enter up 
the judgment is disused in consequence 
of the statute 5 (1. 4, c . 41. 

( % f) See the form of theentrv, ('hit. 
Forms, 4(K>. 
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ings on the roll, with the suggestion of the breaches , and make and 
serve a copy of such breaches, and the notice of the inquiry , as directed 
supra. Then sue out a writ of inquiry , as directed ante , 513, to be exe- 
cuted before the Chief Justice at the sittings , or tlje Judges of assize 
at the assizes , according to the county in which the venue was laid (/») ; 
deliver it with the rule to the sheriff, who will thereupon summon a 
jdry, will annex' the panel to the writ , ay’d deliver Hie* writ and panel 
to the associate. And lastly , you must make but a copy of the record 
mi plain paper or parchment, for the Chief Justice or Judges of assize, 
and leave it with the marshal when you enter the came. * If you 
desire to have a better sort of common jury, see ante , 514. When 
the cause is called on, the inquest is taken precisely in the same 
manner as a cause is tried at Nisi Prius. 

As to the evidence on executing a writ of inquiry in general, see 
ante , 517. The plaintiff need not prove the breaches if they have 
been assigned, or any averments contained in thfe declaration. But 
he must prove all averments and breach** *(if any) that have been 
suggested in the record after judgment (o). In a late case, in an 
action on a bond, against a surety, it was held that if non-payment by 
the principal, after notice in writing required by the condition, be 
averred in the declaration, and the defendant suffer judgment by 
default, it is not necessary to give evidence of the notice, because the 
allegations of the declaration are not put in issue; though, if the 
breach be suggested in the record under the «statute after judgment, it 
would be otherwise ( /;). So, on the execution of the writ of inquiry 
after judgment on demurrer, the execution of an instillment, which 
the defendant has stated in setting out the condition of the bond hi his 
plea, need not be proved ( q ). Where, in debt on bond conditioned 
for the performance of covenants in an indenture, &c., or of an award, 
judgment is suffered to pass by default, and breaches are suggested , 
the plaintiff must {prove the condition of the bond, the award, inden- 
ture, &c., as well as the breaches (r). 

The 3 <£• 4 W. 4, c. 42, s. 1 3, provides, That, at the return of the 
writ, costs shall be taxed, judgment signed , and execution issued 
forthwith, unless the sheriff or his deputy, before whom the writ was 
executed, shall certify under his hand (*•), upon such writ ihht judg- 
ment ought not to be signed until the defendant shall have had an op- 
portunity to apply to the Court for a new inquiry , or a Judge of any 
of the said Courts shall think fit to order that judgment or execution 
shall be stayed till a day to be named in such prder. 

If the inquiry was executed before the sheriff, the inquisition and 
return will he framed (/), and procured as directed, ante, 519. You 
may then proceed to tax your costs, and sign judgment as you would 
upon a verdict of a jury after a trial before the sheriff on a cause of 
action not exceeding £20, as directed ante , Vol. 1, 3 1 9. If it was exe- 
cuted before the Chief Justice or Justices of assize, the associate 
will prepare the inquisition , and have it scaled with the seal of the 
Chief Justice or Justices of assize , and annex it to the writ of in- 

in) See the forms. Chit. Forms, 430; Pentland, J B. & Adoi. 704. 
and see ante, 513. (*) See a form, Chit. Forms, 421 ; 

(o) See l Saund.50«, 5th ed. but instead of the words ** to set asijle 

(/,) BaAvissv. Russell, 3 C. & P. GOft, the execution of the within writ,’* say 
\<l) O >llins v. Rybot , 1 Esp. Rep. 157. “ for a new writ of inquiry.” 

(r) l Saund. 5Utf. See JJartlett v. it) See the fohn, Chit. Forms, 431. 
VOL. II. D 3* 
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guiry. YoU may then proceed to tax your costs , and sign judgment 
as upon a posted, as directed ante , Vol. 1, 31 6, 3 18. 

The remaining proceedings are entered upon the roll, thus : — after 
the award o£. the\writ of inquiry, make an entry of the return of it 
and of the inquisition ; then follows the judgment for the debt, da- 
mages, and costs, as in the usual form in debt; then an award of a 
writ of execution against defendant’s goods, lands, or person ; 
and, lastly, if tne writ'be executed, follows the entry of the sheriff’s 
return to the writ of execution, and of an acknowledgment of satis- 
faction tty the plaintiff as to the amount levied (s). The judgment 
above mentioned includes the costs of the inquiry, but not the damages 
given by the inquest («). 

The writ of execution must of course pursue the judgment, and be 
for the penalty, nominal damages and costs, but it must be indorsed to 
levy only the damages given by the inquest and costs of increase, toge- 
ther with the reasonable charges and expenses of executing the writ (6). 

Proceedings after judgment on demurrer or mil ticl record .] The 
proceedings are the same as when judgment is allowed to pass by de- 
fault. The judgment for plaintiff upon demurrer, &c., in debt is 
entered, omitting the latter words of it, in the same manner as in the 
judgment by default above mentioned ; then follows the suggestion of 
breaches, if the breaches have not already been assigned in some of 
the previous pleadings. The remainder of the proceedings are the 
same as above stated. 

Proceedings upon issue joined.) The best way of declaring on a 
bond, &c. of the description above mentioned, particularly if you 
expect to obtain a judgment by default, is to set forth in the decla- 
ration the condition of the bond, and assign the breaches therein. 
But the usual mode of declaring is, to declare as upon a common 
money bond (c) ; the defendant, if he pleads, then usually sets 
forth the condition upon oyer, and pleads performance ; the plain- 
tiff in his implication states the breaches ; and the defendant in his 
rejoinder takes one issue on each of them. As soon as issue is joined, 
the paper book, with an award of a venire , is made up, delivered 
and returned in the usual way ; and the issue is tried as in ordinary 
cases. If the defendant, however, instead of pleading performance, 
plead any other plea which cannot lead to an issue upon the breaches, 
blit upon which the plaintiff, if lie recovers, must have judgment 
quod recuperet , if, for instance, to a declaration as upon a common 
money bond, lie plead non est factum (rf), or nonest factum and that 
the bond was obtained by fraud and covin (e), or the like, the plain, 
tiff in making up the issue, immediately after entering the plead- 
ings, must suggest the breaches, and then enter the award of the 
venire (c). Or if the issue have been already delivered without the 
suggestion, then to take out a summons before a Judge, for the de- 
fendant to show cause why a suggestion of breaches should not be 
entered on the record ; and upon the J udge’s order being obtained for 

(s) Sec the form of the entry. Chit. (c) See, as to the advantages of each 
Forms, 432; 1 Saund. 58c; 2 Id. 187* mode of declaring, 2 Chit. PI. 5th ed. 

<«) See Han kin v. Broomhead, 3 B. & 440 a. 

1V50-. (d) Ethersey v. Jackson, 8 T. R. 255. 

(h) 1 Saund. 58 b, (n. 1 ). See the form, (e) Homfray v. Rigby, 5M.& Sel. 80. 
Chit. Forms, 432. 
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CHAPTER III. 


JUDGMENT BY DEFAULT. 

What, and in what cases.] When a defendant hath a day cer- 
tain given him in Court, and is then dcmatidable, and being de- 
manded doth not appear, the Court thereunpn give judgment against 
him by default (a). % 

The defendant allows judgment to go by default, either inten- 
tionally, or through mistake or neglect; intentionally, where he has 
no merits, or when he does so according to a previous agreement 
with the plaintiff; through mistake, when he puts in a plea, or re- 
joinder, &c., so informal or defective, that it is treated as a nullity ; 
and through neglect, when perhaps he has merits, but he neglects to 
x dead, rejoin, &c. or return the paper book, jwithin the time limited 
by the rules of Court for that purpose. This is also an implied con- 
fession of the action. 

Judgment by default is either by nil dicit, that is, where the* de- 
fendant is stated to have appeared, but to have said nothing in, bar or 
preclusion of the action ; — or by non an m informat us , where he is said 
to appear by attorney, but the attorney says that he is not informed 
by the defendant of any answer to be given. The latter is used only 
in cases where judgment is entered in pursuance of a previous agree- 
ment between the parties ; the former, where the defendant has not 
pleaded within the time limited by the rules of the Court, or in a 
proper manner, or where he has pleaded some plea not adapted to 
the nature of the action or circumstances of the case, or the like (b). 
As to judgment for want of a plea , and where the plea, from some ir- 
regularity in the form of it, or in the manner or time of pleading it, may 
he treated as a nullity, see Vol. 1, 202 to 205, 209; as to judgment for 
want of a rejoinder, rebutter , 8fC., see Vol. 1, 2 W ; and as to judgment 
for not returning the paper book, see Vol. 1, 2l8; or for not returning 
the demurrer book , see ante, 477. If a plea be pleaded, but it do not 
answer the whole of the declaration, you may in general sign judg- 
ment by nil dicit for the part not answered, and proceed in the action 
for the residue. The rule upon this subject is thus : — If a plea begin 
as an answer to part only, and is in truth an answer only to that 
part (c), or if it begin as an answer to part, but afterwards answer 

(a ) Morrice v. Green, 3 Salk. 213. (r) I Saund* 2ft, w. (1,2,3); 1 ( hit. 

(l>) See forms of judgment by non IM. 5 ed. 554; Clark mm v. iMU'mm, 6 
•'•uni informutus , Chit. Forms, 411. Bing. 595, 2Ufi, 4 M. & P. 356, &• ('. 
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more (d), the plaintiff should sign judgment for that part of the cause 
of action which ^he plea in its commencement does not profess to 
answer ; otherwise, if, instead of doing so, he demur or plead over, 
the whole action will be discontinued. If, on the contrary, the plea 
begin as an answer to the -whole, but in. truth be only an answer, to 
part, the plaintiff can&nt t’si&n judgment for the part not answered, 
but should demur, because the whole plea is bad (e). If the defen- 
dant make default at the trial, this is not such a default as will enti- 
tle the plaintiff to sign judgment ; but he must proceed regularly to 
verdict and judgment, in the same manner as if the action were de- 
fended. 

Where judgment by default is signed as to part, and issue is joined 
as to the residue, a special venire is always awarded, tarn ad triandum 
quam ad inquirendum , as well to try the issue as to inquire of the da- 
mages ; and the jury wjn^try the issue, in that case, assess the da- 
mages for the whole (/). So, where there arc several defendants, if 
some let judgment go by default, and others plead to issue, a similar 
special venire should be awarded, and the jury who try the issue should 
assess the damages against all the defendants (g), But in actions 
where the plea of one defendant enures to the benefit of all, as in ac- 
tions upon contracts (h), if the plaintiff fail of obtaining a verdict 
against those who have pleaded, he cannot have damages assessed 
against the others whoict judgment go by default; for the contract 
being entire* the plaintiff must succeed against all the defendants or 
nor]ff ( i ). In actions ea: delicto , on the contrary, if the plaintiff do not 
succeed against the defendants who plead, he may still have his da- 
mages' assessed against those who allowed judgment to go by de- 
fault (A"), unless the plea of those who pleaded prove that the plaintiff 
could have no cause of action against any of them(/), for the tort is 
several, as well as joint (»//). 

Judgment by default is interlocutory, in assumpsit , covenant, tres- 
pass, case, and replevin, where the sole object of the action is damages ; 
but in debt and ejectment, damages not being the principal object of 
the action, and those usually recoverable not being of sufficient conse- 
quence to warrant the expense of executing a writ of inquiry, the 
plaintiff usually signs final judgment in the first instance. But even 
in debt the plaintiff must, as we shall hereafter see, in some instances 
in actions on bonds, execute an inquiry ; and sometimes, though not 
necessary, it may be advisable for him to execute it. (See post, 509). 


(d) 1 Saund. 28, n. 8; Woodirard v. 
Robinson, 1 Str. 308, but see timi/v. 
Pindar, 2 B. & P. 427- 

(e) I Saund. 28. n. 1, 2, 8, 2JK5, n. 1 ; 
Everard v. Paterson , 8 Taunt.. 848, 2 
Marsh. 304, S. C.; Thomas v. Heafham, 
2 B. & Cres. 477, 8 D. & R. 047, S. < - 
Clarkson v. Ijnrson, 6 Bing. 288; Cramp 
v. Adney, 1 C. ft M. 302. 

if) 11 Co. 3 See the form of the 
award of the venire, Chit. Forms, 1 1!>. 

(p) 11 Co. 5; IKeker v. Adams, 2 B. & 
p. 183. See the form of the award of 


the more, Chit. Forms, 118. 

(h) Porter v. Harris, 1 Lev. 83; Boa- 
ter v. Ford, 1 Sid. 78; Ca. Pr. C. B. 107; 
Pr. Beg. 102; Hannayx. Smith, 8T. It 
082. 

(/") See a form of judgment in such a 
case. Chit. Forms, 410. 

(k) Jones v. Harris, 2 Str. 1 108; Cres- 
syv. Webb, Id. 1222. 

(l) Bitrys v. 1 Jr nyer, 2 Ld. Raym. 
1372, 1 Str. 810, S. 8 Mod. 217- 

(wi) See form of judgment in such a 
ease. Chit. Forms, 4lo. 
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How signed — Costs. 

How signed .] Judgment for want of a plea cannot be signed, until 
the defendant is fully before the Court. In bailable fictions, therefore, 
if the defendant have not perfected bail, the plaintiff' can only proceed 
against the- sheriff, or upon the bail bond, to compel an appearance ; 
but, in nonbailable actions,* if the defendant have not entered an ap- 
pearance within the time limited for that' p'urjaose by'the rules of the 
Court, the plaintiff may do it for him in pursuance ot the statute, and 
afterwards sign judgment by nil dieil , if the’defendant have nc< plead- 
ed within the time allowed him for that purpose. ( Vol. 1, 1 85, 202). If 
judgment is to be signed for want of a rejoinder or rebutter, &c., this 
being deemed an abandonment of the plea, the plaintiff' strikes out all 
the previous pleadings, and signs judgment as for want of a plea. 
{Vol. 1, 214) ( n ). The judgment may be signed in vacation, {It. T. 
29 Car. 2, r. 5), but not on a dies non (o). 

After entering an appearance for tilt* defendant, when neces- 
sary (/>), then, if your judgment is to he interlocutory merely (vide 
ante , 504 ), make an incipitur of your declaration on plain paper , and 
an incipitur on the roll ; take them to the clerk of the judgments, and he 
will sign the judgment (q). Having signed interlocutory judgment , 
you may proceed to sue out and execute your writ of inquiry , as di- 
rected in the next chapter. If your judgment is to he final (see ante, 
504), make an incipitur of your declaration on plain paper , and an 
incipitur on the roll ; take the judgment paper' arid roll to the clerk of 
the judgments, and he will sign judgment ; then take them So the master , 
who will tax the costs , and mark them on. the judgment paper (r),<givc 
the defendant the usual one day's notice before taxing the costs as di- 
rected, ante, Vol. 1, 319. No rule for judgment is necessary. In 
actions of debt, however, within the statute 8 & 9 IV. 3, c. 1 1, s. 8, 
such as on a bond for the performance of covenants, for the payment 
of money by instalments, or of an annuity, or the like {see post. Chap. 
\, s. 3), if the defendant suffer judgment to go by default although 
in strictness this is a final judgment, and entered up for the entire 
penalty of the bond, yet the plaintiff' cannot sue out execution for 
the sum recovered by the judgment, but he must suggest breaches 
upon the roll, from time to time, as they occur, and execute a writ of 
inquiry in order to assess damages on them. {See post, Chap. 4, s. 3). 

After judgment by default, the entry of any subsequent continu- 
ances is not requisite {R. H. 2 IV. 4, reg. 105), ^.v). 

CostsC] The plaintiff is entitled to his full costs, upon judgment by 
default, in all cases where he would he entitled to damages it be ob- 
tained a verdict, by the slat. Gloucester {post, Rook 4, Raft J, C/tap.S 0); 

(»#) Petrie- \ . Fitzra ;/, .3 T. R. 1.32. when* judgment by default h* only as to 

(o) Harrison v. Smith, !) B. Crcs. part or t>v oncdetendaiit, Chit, forms, 

243. 118, II!*.' 

( p) See Chit. Korins, .342. (/•) See the form of the entry of 

i<y) See the various forms of the on judgment in debt. Chit. Forms, 40a. 

tries of judgment by default, Chit. (*) See Tidd, 0 ed. 078; Jervis’s 
Forms, 4o2 to 412; and see the form of Rule.-, 07 . 
the jury process in these latter cases. 
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and this, although the damages given by the inquest upon the writ of 
inquiry be less tl\an 40s . ; for the statutes upon that subject extend to 
damages given by a jury only, and not to those given by an inquest. 
(See post). If there be two defendants, however, one of whom 
pleads, and the other suffers judgment by default, if the plea pleaded 
be a complete tar to the action, as against both defendants, it seems 
the plaintiff cannot have his costs against the defendant who suffered 
judgment by default ( t ). 1 

Execution .] The execution on a judgment by default is, in general, 
the same as in ordinary cases. (See ante, Vol. 1, 373 to 414). In the 
case of bankruptcy, however, sometimes the plaintiff, on a judgment 
by default, cannot avail himself of it to the prejudice of other credi- 
tors. (Ante, Vol. 1, 395). 

Setting aside or waiving judgment.] If the judgment itself be irre- 
gularly signed, or if any of the previous proceedings upon the part of 
the plaintiff be irregular, and the irregularity be not waived by any 
act of the defendant, or if judgment be signed when in fact the de- 
fendant has not been guilty of any default, the Court on motion, or a 
Judge on summons, will set it aside. The application should be made 
within a reasonable time, and, at all events, not after the defendant, 
has taken any fresh steps after the knowledge of the irregularity. 
(11. 11. 2 W.A, r. 33 ; post , Book 4, Part 1, Chap . 17). If the irregu- 
larity be in the delivery, filing, or notice of declaration, then an ap- 
plication, if possible, must be made at least two days before inquiry 
executed (u). Or if the writ of inquiry be executed in vacation, and 
the defendant intend applying to the Court, notice of the motion 
should be given two days previously, to the plaintiff’s attorney or 
agent (v). At all events, the application should be made before exe- 
cution executed; and where the defendant had attended and cross- 
examined witnesses on executing a writ of inquiry, the Court held it 
too late to move to set aside such judgment ( 10 ). Taxing costs, and 
signing final judgment, are considered, in this Court, as contempora- 
neous acts i and, therefore, the attendance of the defendant or bis at- 
torney before the master on taxing costs, is an admission that the 
judgment was properly signed, and it cannot afterwards be objected 
to as having been signed too soon («»). In setting aside a judgment 
and execution for irregularity, the Court will in general restrain the 
defendant from bringing any action of trespass, unless a strong ease 
for damages he shewn (y), or the judgment and execution were against 
good faith ( 2 ). 

(t) Hullock, 402. 

(it) 1 Sellon, 345; Minuter v. Coles, 2 p) Tidd, 0th ed. 930; lilaekbum v . 
Chit. Rep. 237 ; Mititcttv.Wrlnird.svn, it Kt/nter , 5 Taunt. (,‘72, 1 Marsh. 278, S. 
11. & ('res. 421. (•; liutlcr v. Bulk da/, 1 Iling. 233, 

(i’) Tidd, 313, 507; Gaire v. Gotnl- 0 Moore, 104, S. C. 
man , 2 Smith, .’lill. (!/) Lor inter v. Lula, 1 Chit. Rep. 134, 

(w) Fraas v.Paruricini, 4 Taunt.. 1 >45: 230; Wentworth v. llnUen, 9B. &lres. 

Gillingham v. lYaskrtt , M‘Clel, 500; 040,040. 

J)oe Antrubus v. Jepson, 3 B. Adol. (s) Cash v. W ells, 1 B. & Adol. 375. 
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The plaintiff, also, if he find that he has signed judgment irregu- 
larly, may waive the judgment, by getting the clerH of the judgments 
to strike it out ; and he may give notice thereof to the defendant’s 
attorney, jn order to prevent the expense of an application to the 
Court (a); and he may, it seems, do this,- even after application made 
to set aside the judgment, provided he f»ay the costs'lncurred by the 
defendant in consequence of the irregularity ( b ). 

The Court, also, in some cases, on the defendant’s application, will 
set aside a regular judgment, upon an affidavit of merits, if the plain- 
tiff has not lost a trial (e). As it is wholly discretionary, however, 
in the Court to do this or not, they will not set aside a regular judg- 
ment in order to give the defendant an advantage of any nicety of 
pleading ( d ), or of any matter which does not go to the merits of the 
cause (c), or a special plea of questionable matter, designed to draw 
the plaintiff to demur (/); and the CourtvY, Common Pleas have re- 
fused to set aside a regular judgment, where it appeared that the de - 
fendant had refused to accede to equitable terms of compromise (g). 
But a plea of the statute of limitations is now considered a plea to the 
merits ; and, therefore, in the Common Pleas, an interlocutory judg- 
ment was allowed to be set aside without restraining the defendant 
from pleading it ( h ) : so the defendant may plead bankruptcy (z ), 
or infancy (/<•). When the Court set aside a regular judgment, it is 
usually upon the terms of the defendant’s pacing the costs of the ap- 
plication (7), pleading issuably instanter , (which means win the same 
day at all events) (m), taking short notice of trial (»), and giving 
judgment of the term(o) when necessary ; thereby placing the plain- 
tiff in the same situation as though the judgment bad not been set 
aside ( p ). And in some cases, also, they will order the defendant to 
bring the money into Court ( q ); and in all cases of regular judgment 
will restrain him from bringing an action. 

The affidavit of merits must state that the defendant ban* “ a good 
defence to this action upon the merits” ( Vol. 1, 147) (r); and must be 
made either by the defendant himself, or his attorney, or the clerk 
of the attorney who has the sole management of the cause (s). An 
affidavit that the defendant is advised and believes he ha*s “ a good 
and meritorious defence,” will not suffice (#); and an affidavit, that 
he has “merits to defend,” or “ a good defence to the action,” will 
not satisfy the condition of a rule which requires him to swear to a 
good defence “on the merits” («). •* J 


pi) Imp. B. R.4!M,/i. 

(b) See post, Book 4, Part 1, Chap. 
I/; and mx* 4 M . Ovr It. 100 . 

(r) Wood v. Cleveland, 2 Salk. 5111: 
Siste.fi v. Lee, 1 Salk. 402. 

(d) Forbes v . Middleton , 2 Stl'. 1242. 

(e) Willed v. Aiterton, 1 VV. Bla. 55. 
if) Wood v. Cleveland, 2 Salk. 5111. 
(at) Anon. 4 Taunt. M»5. 

(// ) Maddocks v. Holmes, 1 B. & P. 2 25. 
(i) Evans v. Gill, 1 B. & P. 52; Titld, 
5<!U. 

(At) Debt field v. Tanner, 5 Taunt. 115(5, 
I Marsh. 501. S. C. 

(1) Sisteil v. Lee, J Salk. 402. Sec 


Cradhoe v. Armstrong, Barnes. 25(5. 

(in) Tidd, Ped. 5(57* 

(n) Mattfieres x. St»ne, Barnes, 242. 
(»*) For v. Glass, 2 Sir. 152.5. 

(/•) See Smith v. Liiamie.il, 1 ( hit 
Rep. 22(5; and see l'mker v. IV, Inter. 
Id. 252. 

(o) Welland w Rnek, Barnes, 245. 

(r) See Chit. Korins. 

(s) Morris v. Hunt, 1 Chit. Rep. !*7- 

(t) Jioicer v. Kemp, l DmvI. P. C 
2 M2- 

(a) Cringle v. Marsack, 1 D. Ik It. 
15.5. 
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CHAPTER IV. 

WRIT OF INQUIRY". 

Skct. 1. Writ of Inquiry in ordinary Cases, 508 to 520. 
2. Reference to the Master, 520 to 522. 

8. Writ of Inquiry in Debt on Bond, 522 to 527. 


Section 1. 


Writ of Inquiry in ordinary Cases. 

What, and form of, t ^c.] A writ of inquiry is a judicial writ, di- 
rected to the sheriff’ of county in which the venue was laid, stating 
the former proceedings in the cause, and, “ because it is unknown 
what damages the plaintiff hath sustained,” commanding the sheriff* 
that"fiy the oath of twelve honest and lawful mcnofhis county lie dili- 
gently inquire the same, and return the inquisition into Court (a). 

Formerly, the writ must have been returnable in term; but now, by 
stat. 1 IV. 4, sess. 2, a. 7, s. 1, it may be made returnable, and be re- 
turned on any day certain, in term or vacation, and at the return 
thereof, costs may be taxed, final judgment signed (5), and execution 
issued forthwith, unless the sheriff or other officer before whom the 
writ was executed, certifies on such writ , that judgment ought not to 
he signed until the the defendant has had an opportunity to apply 
to the Court to set aside the execution of such writ, or unless one of 
tiie Judges orders the execution of such writ to be stayed, until a 
day named in such order ; and if the signing of judgment on such 
writ of inquiry be postponed, by reason of such certificate or order, 
or by the choice of the plaintiff*, or otherwise, and judgment be af- 
terwards signed thereon, such judgment is to be entered of record as 
to the day of the return of such writ, unless the Court otherwise di- 
rect. The act also(r-) enacts, that the execution may he tested on the 
day of issuing it (d) ; blit, nevertheless, the Court may set aside the 

(a) Sco the forms of writs of in- days from the return the inquiry 
quiry. Chit. Forms, *114, 41/5 ; the like without such rule, 
into a county palatine. Id. (<■) See. 3, 4. 

(ft) The act provides that a rule for (</) See also 3 & 4 W. 4, c. f*7, s. it, 
.judgment may lie given; but by the which allows the execution to be made 
late rule of II. T. 2 W.4, r. 07, such returnable immediately after the cxe- 
rule is unnecessary, and judgment may cution is executed, 
be signed after the expiration of four 
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final judgment, and grant a new inquiry, and thereupon, the party 
affected by the execution, may be restored to all th^t he may have 
lost thereby, in such manner as upon the reversal of a judgment by 
writ of error, or otherwise, as the Court may direct. In order to 
enable the plaintiff to avail himself of the advantages of this act, lie 
should make the writ of inquiry returnable • in # vacatioti, some day 
immediately after that on which he is certain he will be prepared 
with his witnesses to execute the same(e). *In a late case, after the 
execution of the writ of inquiry, and judgment and execution there- 
on under the above act, the Court allowed the defendant to enter a 
suggestion, to deprive the plaintiff of costs, under a court of request 
act, and ordered the plaintiff to restore the amount of defendant’s 
costs, at the same time, restraining the defendant from bringing any 
action (/). 

The writ must be executed against all of # *be defendants, jointly, 
who have allowed judgment to go by default. If two defendants, 
even in trespass, suifer judgment by default, and the plaintiff' ex- 
ecutes writs of inquiry against them, separately, and take several da- 
mages against them, it will be irregular ; and if final judgment he 
entered up for those several damages, it will he error (g). The only 
way the plaintiff has of remedying this evil is, by applying to the 
Court, before final judgment, to set aside his own proceedings; which 
they will allow him to do, upon payment of coSts (//). 

As to the amendment of a writ of inquiry, see post , Bool\A , Part 1, 
Chap. 28. 


hi what cases necessary , and consequences of want of, <^e.] When 
the judgment is interlocutory merely, (which is always the case in 
assumpsit, covenant, case, trespass and rcpli vin, the sole object of 
actions being damages, (see ante, 504), the plaintiff’s title to damages 
is thereby established ; the amount of the damages yet remains to be 
ascertained. This is usually done by a writ of inquiry. As the in- 
quest, however, is merely for the purpose of informing the conscience 
of the Court, the Court themselves may, in all cases, if they please, 
assess the damages, and thereupon give final judgment (/) ; and it is 
accordingly the practice, in actions upon bills of exchange and pro- 
missory notes, to refer it to the master to compute the amount of 
principal and interest due on the bill or note, without a writ of in- 
quiry (j ) ; and the same in an action on an a wal'd (k), and the same 
in an action of covenant for non-payment of a liquidated sum (/), as 
for non-payment of money lent upon mortgage (m), or for non- 


(«') Chit. .Sum. Prac. 124. 

(/) v. , MS. Nov. 1032; and 

see 1 Dow]. P. C. 5<M 

(ir) Mitchell v. MHbank , (> T. R. JO!). 

(h) Ontflo tv v. Orchard, 1 Sir. 422; 
post, 51!). 

(i) liriire v. Raiclius, 3 Wils. (>1 ; 
Thellumu v. Fletcher, 1 Doug. 310, it, 
I Esp. 73, S. ( Uould v. Haiumershy, 
4 Taunt. 14H. 


{,/) Shepherd v. Charter, 4 T. It. 27’*'. 
2 Sauiui. 107, «• (2); and set* Sapier v. 
Shudder, 12 East, 42<i; iutuld v. I lam - 
mersfi/, 4 Taunt. 143. 

(k) Meirpisou v. ~ — — , Tidtl, .'»7 1 • 

(/) TheUamu v. Fletcher, 1 Doug. 
31*i, 1 Esp. 73, S. C.; Whtpji-M v. CY<- 
tterfep, 13 Price, 53. 

(in) lierthen v. Street, f{ T. R. 32<>. 
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payment of rent (n), or for the arrears of an annuity (o), or the like. 
But when the computation of damages is not a mere matter of calcu- 
lation, the Court will not refer it to the master, but will put the 
plaintiff to sue out his writ of inquiry ; thus, in an action on a bill of 
exchange for foreign mor>ey ( p ), or on -a foreign judgment (q), or on 
a bond to sa^e harmless (>'), or on a covenant to indemnify (s) , or 
on a bottomree bond (t), and even in an action upon a judgment re- 
covered on a bill of exchange where interest is sought for ( u ), or in 
assumpsit for a sum certain due upon an agreement (a*), the Court 
have refused to refer it to the master (y). In cases where the 
Court will refer it, as when the action is on a bill of exchange or 
other matter, where the damages are merely the subject of cal- 
culation, it is necessary that this appear upon the face of the de- 
claration, and not be mere matter of evidence ( 2 ) ; and if one of se- 
veral counts contain rhrtte r of this kind, you can, after a judgment 
by default, have it referred to the master to compute the damages 
upon that count, upon your entering a remittitur damna as to the 
others (a). As to this reference to the master, vide post 520. 

But if there be judgment by default as to part, and issue joined as 
to the residue, or if some of several defendants suffer judgment by 
default, and others plead to issue, a writ of inquiry is never executed ; * 
but a special venire , as well to try the issues as to inquire of the 
damages, is awarded,* and the jury who try the issues will assess the 
damages fer the whole. (Ante, 5 04). So, if there be a demurrer to 
ote count, and issue in fact joined on the other, a special venire may 
issue as above mentioned ; or the plaintiff, after he has obtained judg- 
ment on the demurrer, may execute an inquiry as to that count, and 
enter a nolle prosequi as to the other (b); and he may enter the nolle 
prosequi after the damages have been assessed, provided he do so be- 
fore final judgment (c). Or if there be a demurrer as to part, and 
judgment by default as to the residue, the plaintiff may sue out a 
writ of inquiry on the judgment by default, and assess contingent da- 
mages as to the demurrer; or he may proceed to obtain judgment 
on the demurrer in the first instance, and then execute a writ of in- 
quiry on both judgments. (See ante, 481) (d). 

In debt, the judgment is always final quoad the debt, and the da- 
mages usually sought for being very trifling, it is not in general 
worth while to execute a writ of inquiry for them, but the plaintiff 
may, at once, enter up final judgment, and sue out execution ; and 

{») Byrom v. Johnson. HT.lt. 410; (r) Titld, 571. 

Campion v. Crnwtthay, (! Taunt- 350, 2 (»/) Bishop v. Best, 2 ('hit. Iiep- 233, 

Marsh. 5(i, K. ( 3 B. & Aid. 275, S. C. 

(u) Allwuioayx.tlill, 2 ('hit. Rep. 32. (z) Osborne v. K’oad, M T. 1?. (J4H. 

( p) Muunsell v. Maxmreene, 5 T. R. («) Dujteroy v. Johnson, 7 ’l'* It- 473; 

H7- Healti v. Johnson, 2 Smith, 4(5, 47, (») ; 

(</> Messin v. Massareene, 4 T.R. 41)3. Bowden v. Horne , 7 Bing. 710, 5 M. & P. 
(/•) Cooke v. Pettit , 2 Wils. 5. 7 <r »(»> S. C. 

(a) Denison v. Muir, 14 East, (122. (h) Fleming v. Jstngton, 1 Str. 532. 

<() Tidd, 571. <f) Dujteroy v. Johnson, 7 T. R. 473. 

(a) Kelson v. Sheridan, H T. R. 395. Sc*** Bowden v. Horne ,7 Bing. 7 hi, 7 AJ. 

See Blaekvtore x.Flemynp, 7 T. It. 44(i: it P. 75(i, S. C. 

Taylor x. Capper, 14 East, 442; M ’‘Clare, (d) Barnes, 229. 

v. Dunam, 1 East, 430. 
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this, even in an action on a bail bond (e). So, in debt on a replevin 
bond, where the not making a return of goods distAiined for rent, 
was assigned for breach, it was liolden that the plaintiff, after signing 
judgment by default, might sue out execution for the amount of the 
gooas, as indorsed on the replevin bond, arid of the taxejl costs, with- 
out executing a writ of inquiry (/). But if the*damages be of suffi- 
cient consequence to warrant the expense of proceeding for them, the 
plaintiff may either execute a writ of inquiry for them, or, wherfe they 
are mere matter of calculation, may apply to have it referred to the 
master. Thus, in an action of debt on a judgment of many years stand- 
ing, where the defendant allowed judgment to go by default, the 
Court held, that the plaintiff was justified in executing a writ of in- 
quiry, to obtain interest on his judgment by way of damages (g). 
And, in an action of debt for use and occupation, after judgment by 
default, it seems, that a writ of inquiry isliecessary before signing 
final judgment ; and, in an action on the stat 2 3 Ed. C, c . 13, for not 

setting out tithes, there must be a writ of inquiry to ascertain the va- 
lue of the tithes ; so, in an action of debt for foreign money, a jury must 
find the value of the money ( h ). On the other hand, in an action of 
debt, (seemingly for goods sold, money lent, or the like, for it is not 
specified in the report of the case), the Court, upon application, set 
aside execution upon a judgment by default, upon payment of costs, 
and referred it to the master to ascertain what was due to the plain- 
tiff ( i ) ; and in that case Le Blanc, J. intimated an opinion, ‘that a writ 
of inquiry should, in no case, be executed in an action of debt. • 
lu debt on bond, conditioned for the payment of an annuity, or of 
money by instalments, or for the performance of covenants, or of an 
award, or of any other specific act, although judgment by default be 
entered up for the amount of the penalty, yet a writ of inquiry must 
afterwards be executed, in order to ascertain what damages the plain- 
tiff may have actually sustained by the breach of covenant, fiSc , com- 
plained of. (8 % 9 IV. 3, c. 11, s. 8). This, however, does not ex- 
tend to bail-bonds, replevin bonds, bonds of petitioning creditors, 
or bonds for the payment of a sum of money in gross, or other 
bonds named, post, 522, and see post, 522. 

And lastly, where the jury, on a trial at Nisi Prius , or at bar, act 
as an inquest, — as, where they are to assess contingent damages on a 
demurrer, or where they are to assess damages op a judgment by de 
fault as to some of the counts of the declaration (A), or where a de- 
murrer to evidence is put in at the trial (l), and the jury omit to 
assess the contingent damages on the demurrer, or the damages 
on the judgment by default ; or where in trespass or replevin 
against an overseer of the poor, the plaintiff is nonsuit, or the defen- 

(e) Moody v. Ph-nsant, 2 B. & P. 4 M>. Chit. Rep. 027 > 3 B. ft Aid. 2oi), S. ( 

if) Middleton v. Bn/an, 3 M.& Sel. Bale v. llodt'ctts, I Bing. IH2, 7 Moore, 
I. Vi. 002, S. ante, 510. 

iir) Blaclcmore v. Fiemt/tnt, 7 T. R. O') Taplnr v. Capper, 14 East, 442. 
44<i; M‘ Clare. v. Unman, I East, 430'. (/r) See ante, 504, 510; and Toi.cn .v 

See ante, 51o. head v. 1W, Barnes, 221). 

{/,) Arden v. Connell, 5 B. ft Aid. «K5, O Cro. Car. 143. 

I 1). & R. 520, S Brill v. Sente, 1 



512 Writ of Inquiry, inordinary Canos, 

dant has a verdict, and the jury omit to inquire of the treble da- 
mages given to the defendant in such a case by stat. 43 Eliz. chap. 2, 
sect. 19(rc); or where in quarc impedit , the jury, after finding for the 
plaintiff, omit to inquire of the value of the living, 8zcJ ( o ) : — in all 
these cases, the omission of the jury to ifcsessthe damages, may after- 
wards, upon fcpplicafion' to the Court,, be supplied by a writ of in- 
quiry ; and the same in all othercases where an attaintw T ould not lie ( p ). 
But whenever an attaint* (now abolished by the stat. 6 Geo. 4, c. 50, 
sect. (JO), would have lain, if the jury had assessed the damages, — as in 
an ordinary personal action, and the jury find a verdict for the plaintiff, 
but omit to assess the damages (</) ; or where issue is joined upon a plea 
in abatement, and the jury, upon finding for the plaintiff, omit to as- 
sess the damages (ante, 473) ; — the omission cannot be supplied by a 
writ of inquiry (r). Also, in replevin for a distress for rent, if the 
jury find for the defcmfaitt, but omit to inquire of the arrears of rent, 
in pursuance of stat. 17 C. 2, chap. 7, this omission cannot be remedied 
by a writ of inquiry : because the statute requires that the inquiry be 
made by the same jury who try the issue (.s). Where in an action 
for a libel, published in a newspaper, the defendant pleaded the ge- 
neral issue and nine special pleas of justification ; and the jury, at the 
trial, having found a verdict for the plaintiff* on the first issue, and on 
two of the special pleas^ without assessing any damages, and for the de- 
fendant, on the remaining seven pleas; the Court of King’s Bench, upon 
motion, a winded a writ of inquiry, to assess the plaintiff's damages; on 
which judgment was entered up for the damages found on the inqui- 
sition : a writ of error being afterwards brought in the Exchequer 
Chamber to reverse the judgment as to the award of the writ of inquiry, 
the Court holding the verdict on these issues to be void, no damages 
having been assessed, ordered a venire de novo to he awarded to try the 
first issue, and also the last, so far as related to the two pleas on 
which tlfe verdict for the plaintiff had been found ( t ). It has been 
holden, that where a verdict for the plaintiff is void, but the defen- 
dant’s plea amounts to a confession, the Court will give judgment 
upon this confession, and award a writ of inquiry to ascertain the 
plaintiff ’s 'damages («). 

Award of]. Where a writ of inquiry is allowable and necessary, an 
award of it follows immediately after the entry of the interlocutory 
judgment, thus : — “ BtH because it is unknown to the Court of our 
said lord the king now here, what damages the plaintiff hath sustained 
by means of the. premises” [or, where the inquiry is to extend only to 


(«) Mardw. IMlt; Valentine v. Fawcett, 
2 Str. 1021; Herbert v. Waters, 1 Salk. 
2n5, 1 Ld. Ravin. 50, S. C.; Dewell v. 
Marshall, 2 W\ 131. ‘>21, a Wils. 442, 
S. ( ’. 

(«) loro. lilt; 1 Tidd, Pth cd. 5/5. 

( l>) See Kirhorn v. Lei matt re, 2 Wils. 
•ti>7 * Hard. 205. 

• {(/) Clement I jew is, 3 B. & B. 207, 

Moore, 2on, S. C. See Vol. 1, 213(1. 


(?•) Sec Kiehnrn v. lAinaitrv, 2 Wils. 
307 . 

(.v) Herbert v. Waters, 1 Salk. 205, 
1 Ld. Haym. 5!>, S. C. See Freeman v. 
Areher, 2 W. Bl. 7<>3. 

(t) Ijftvis v. Clement, 3 13. At Aid. 7<>2; 
and see Clement v. Lewis , 3 B. X: B. 207; 
7 Moore, 200, S. C. 

{ft) Cro. El. 214; Carth. 37o. 
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some of several counts, they must be particularized, as thus : “ by 
means of the not performing the said promise and utiHerlaking in the 
said first count mentioned (*),] “ the sheriff is commanded, that In/ the 
oath of twelve good and lawful men of his bailiwick, he. diligent! y in- 
quire, #e.” (y). If the award of the writ, bf inquiry qp the roll be 
right, the teste of the writ, if wrong, may he* amended byit(s). 
Where a writ of error is brought in the Hotisp of Lords upon a judg- 
ment for the defendant, and the judgment is reversed, we have seen 
( l' oh 1 , 301 ), that upon the record being remitted to this Court, a 
writ of inquiry is awarded here to ascertain the plaintiff’s damages, 
the House of Lords having no power to award a writ of inquiry (a). 

How saed out, and left with the sheriff . ] Engross the writ on plain 
parchment; get it sealed; pay 'id. It necd imt be signed. Indorse 
on it. a memorandum of the day on which i? is to be executed; and 
leave it at the sheriff's office the day before , at latest. (It. If. 23 G. 3.) 
Pay 1 1. <Js.4d.in London , 1/. 1 Os. id. in Middhscx, and 11. 1 ! s. 45//. 
in other counties. Pay also id. additionally for each witness. 

Before, whom to be executed, J The writ is usually executed before 
the sheriff or his deputy (A). It may, however, under special cir- 
cumstances, by leave of the Court, be executed before the Chid 
Justice, if the venue have been laid in Middlesex, or London; or by 
leave of the Court or a Judge, before a Judge of assize as an assistant 
to the sheriff, if the venue were laid in any other county (c). It is 
only, however, where some difficult point of law is likely to arise in 
the course of the inquiry, or where the facts are important, that the 
Court or a Judge will grant this indulgence: and the mere impor- 
tance of the facts will not, it seems, induce the Court to grant it, 
when the venue is laid in Middlesex or London (d) ; for the finder 
sheriff of Middlesex, and the secondary in London, arc generally 
men of experience, and fully competent to conduct a business of thi> 
kind. By the 3 & 1 IV. 4, c. 42, s. 22, the Court or a Judge may, 
in a local action, order the inquiry to be executed in another county 
than that in which the venue is laid, and for that purpose may or le 
a suggestion to he entered on the record, that the inquiry may bo 
more conveniently executed in the other county. 

An application to have a writ of inquiry executed before the Chief' 
Justice, must, it seems be made to the Court in*term time, l’or thi* 
purpose, make an affidavit of the circumstances , and give it to mou- 
se! with a motion p’prr, to move for a rule, nisi ; draw up the rule 
with the. clerk of the rules, and serve a copy of it on the opposite at- 
torney ; and uflericnrds wo e to make it absolute upon an affidanf oi 
sendee (e). Draw up the rule with the. ch-rJ . . >j t.-e n ie.:; , r pure tne 

(O See HuaJw* v. SStr.filU. 231; nnvfrx. Sleplfin*, U\. 232; Union 

(//> See tlu: form, I'hii. Korin.-, 402. v. Tra/mc/t, 2 VYils. 3/JJ. 

i-_) See JtJtU'tun x. Ttrutmih, 4 East, (».*) S< v Amni. 12 Mod. 010. 

17 a. ((/) I Seilon, 344. 

(a) Vicars v. Han't,,,,. 2 C<nvj> f!43. (#■) .Sec the forms, t bit. Forms, IHi. 

See ( hit. Forms. 223, 23o, 230. 417* 

(M See Wallace v. lla -e ■, liarnes. 
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writ of inquiry as in ordinary cases , annex the rule toil , and leave it 
at the sheriff* suffice. You then enter the cause with the marshal , in 
the same manner as if it were a record , and pay him the same fees . 
See Vol. 1, p. 265. The. sheriff afterwards returns the inquisition as 
in other cases. * • «. 

If the inquiry is* to be before a Judge of assize, the application 
may be made either to the Court in term time, or to a Judge in va- 
catioft : if to the Courts it is made in the manner above directed; 
if to a Judge in vacation, get a motion paper signed by counsel, and 
take it, together with the affidavit above mentioned, to the Judge's 
chambers, and the Judge, will grant his fiat to the clerk of the rules to 
draw up the rule (f). Take the motion paper and fiat to the clerk of 
the rules, and draw up the rule, and proceed as is above directed. 

Judge's order for a*-gbod jury."] When the writ of inquiry is to 
be executed before the Chief Justice, or a Judge of assize, it is not 
unusual to obtain a Judge’s order (R. H. 2 IV. 4, r. 101) (g), for 
the sheriff to return a “ good jury,” which is a better sort of com- 
mon jury. The costs of this good jury are now usually allowed to 
the plaintiff (h). 

Notice of executing the inquiry.'] The plaintiff must give a writ- 
ten notice of executing the writ of inquiry, to the* defendant himself, 
if he have no attorney in the cause, or otherwise, to the defendant’s 
Attorney. (Vol. 1, p. 225) (i). Hut if the attorney be not known, 
it may he given to the defendant himself (j). In country cases 
it must he given to the agent in town, and not to the attor- 
ney in the country. (R. 11. 2 IV. 4, r.o7)(k). It must he given 
to all the defendants, if there be more than one(/), or left at their 
last or most usual places of abode. (See It. T. 1 G. 2. Sec Vol. 1, 
p. 225). 

If the writ is to be executed in London or Middlesex, and the de- 
fendant lives wi thin 40 computed miles of London, eight days’ notice 
must be given, which must be computed exclusive of the day of 
giving tlie notice, and inclusive of the day of executing the inquiry. 
(R. M. 4 A. c . R. II. 2 W. 4, r. vm.). But fourteen days’ notice is re- 
quired if the defendant resides at a greater distance, the same as 
notice of trial; (see Vol. 1, p. 223). If the writ is to he executed 
in any other county, ‘eight days’ notice is sufficient. (11. M. 4 A. c . ). 
Iti replevin there should be 15 days’ notice of inquiry, under the 
17 C. 2, c. 7, 2 (m). Sunday, Christmas Day, Good Friday, or 

(/) Sec the form. Chit. Forms, 41/. (/) Mosb-y v. Sanjhrd, Barnes, .'111, 

(fr) Formerly a rule was necessary, Pr. Reg. 27<i; Hunting x.StaJfvrrt, Say. 
but by this rule of H. T. a Judge’s or 133; Knibbs v. llojtcntft, lo Price, 14/: 
der is to be obtained in its stead. See Itrmks v. Tilt, 2 V. &* J. 27<i. See the 
the form. Chit. Forms, 417. forms. Chit. Forms, 417, 4115. 

(b) Wilkinson v. Matin , 1. Dowl. PC. (./) Id. 
d30, 1 C. it M. 231), S. C. Before the (/. ) See Hodges v. Perkins, 3 East, .’MU?- 

rule of H. T. 2 \V. 4, r. 10, it was other- (/) Pr. Reg. 443. 

wise; see Calvert v. Gordon, 3 M. & Ry. (m) Hitrtou v. Hickey, 0 Taunt. *»7, 
124, 12». 1 Marsh. 444, S. C. 
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a (lay appointed for a public fast or thanksgiving is reckoned, as one 
of the days, unless it be the last day (R. M. 4 A . ; c. I\ II. 2 IV, 4, r. 
viii. Vol. 1, 56). A defendant, residing at an hotel in London, from 
the time of his arrest till he was served with notice of inquiry, was 
holden not entitled to more than eight days* notice in a town cause, 
though his general residence was above 40 Computed tni&s from Lon- 
don (n). Also, where the defendant resides within 40 miles of London 
before and at the commencement of the action, eight days’ notice of 
executing the writ of inquiry is sufficient, though the defendant has, 
in the intermediate time, removed permanently to a distance of 
above 40 miles from London, provided he has not given the plain- 
tiff notice of his removal, in which case he would be entitled to 14 
days’ notice (o). If he reside above 40 miles from London he will be 
entitled to 14 days’ notice, although he may be in London when the 
notice is served (p). Where a defendant is faster of a vessel, and 
resides on board, and has no home on shore, lie is considered to 
reside where his ship is registered ; and if more than 40 miles from 
London, is entitled to 14 days’ notice of executing a writ of in- 
quiry (</). If the defendant be under terms to take “ short notice” of 
inquiry, this is the same as short notice of trial, namely, four days 
in country causes, and two days in town causes. ( See Vol. 1, 
p. 224) (r). A term’s notice of inquiry is also necessary, in cases 
where a term’s notice of trial would be required* if the cause had pro- 
ceeded to trial (s); in which case, if the notice be given any day be- 
fore the first day of the term, it will suffice. (R. II. 2 IV. 1, r. 52\ 
And, in general, the same rules that are applicable to notices of 
trial, are equally applicable to notices of inquiry. (MS. II. 1820). 

When the paper book has been delivered to the defendant, with 
notice of trial indorsed on it, and the defendant strikes out the si mi- 
lt l er and demurs, (see Vol. 1, p. 221), he shall he obliged to accept 
of notice of executing a writ of inquiry from the time of notice of 
trial given on the paper book. (It. II. 8 6. 1). 

And by the late rule of H. T. 2 W. 4, r. 59, we have seen (ante, 
Vol. 1, p. 225) that, in all cases where the plaintiff in pleading con- 
cludes to the country, the plaintiff’s attorney may give jiotice of trial 
at the time of delivering his replication or other subsequent pleading ; 
and in case issue be afterwards joined, such notice will be available ; 
but if issue be not joined on such replication, or other subsequent 
pleading, and the plaintiff sign judgment for want thereof, and forth- 
with give notice of executing a writ of inquiry, such notice will ope- 
rate from the time that notice of trial was so given ; and in all cases 
where the defendant demurs, the defendant’s attorney, or defendant, 

(») IJoj/d v. Hooper, 7 East, 024. 223 

(o) Itod/fort v. Roluu-tson , 12 East, (r) Jilaatv v. Chafers, (* Taunt.. 458, 

-127; Spencer v. Iiall, 1 East, 0'80; 2 Marsh. 151, S. I'. 

liritid v. Ton- is, 2 VY. HI. 1205. (x) Peyton v. Bnrrlus , 2 Str. 1 100. See 

(p) lllnaw v. Clutters, (» Taunt. 445, Smith v. Vault, 3 Smith, KM; and set* 

2 Marsh. 151, S. Vol. 1, 22 7- See the form, C hit. Forms, 

(</) See Homo v. Chafers, (> Taunt. 13 2- 
458; 2 Marsh. 151, S. C.; ami Vol. I, 
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if he plead in person, will be obliged to accept notice of executing a 
writ of inquiry on the back of the joinder in demurrer; and in case 
the plaintiff demurs, the defendant’s attorney, or the defendant, if he 
plead in person, will be obliged to accept notice of executing a writ 
of inquiry on the back of t such demun'er. * 

When th^writ is to be 'executed before the sheriff, the notice states 
that it will be executed on a day therein stated, which must be on or 
beforfe the return day of the writ (t), not being Sunday ( u ), usually 
between two certain hours (a), as between the hours of 10 and 12 
o’clock in the forenoon, or between the hours of 4 and 0 o’clock in 
the afternoon (//), “at the secondary’s office, No. 28, Coletnan Street, 
London,” if in London; or “at the sheriff's office in Red Lion 
Square, near Holborn, in the county of Middlesex,” if in Middlesex; 
or, if in any other county, then at some place within the county ap - 
pointed for that purpose*, 'and particularly described in the notice (s). 
A notice of executing the writ “ by 10 o’clock” (a), or “at 10 o’clock, 
or as soon after as the sheriff can attend” (b), will be bad for uncer- 
tainty; so, “ between the hours of 10 and 2 o’clock,” ha^been holden 
insufficient, as not being sufficiently definite ( c ). But a notice to 
execute “at 11 o’clock,” is good, it having been executed before 
12 ( d ). When the notice was given for Wednesday, the 11th June, 
when Wednesday fell.on the 10th, on which day the inquiry was exe- 
cuted, the Court refused to set it aside, the defendant refusing to swear 
that he wJ!s misled by it (e). If the defendant do not attend punctu- 
al y at the time mentioned in the notice, and the writ be executed 
in his absence, the Court will not relieve him (/) ; and on the other 
hand, if the defendant attend at the hour, he will not be warranted 
in leaving the Court at the expiration of the time mentioned in the 
notice; for the sheriff may have prior business, which may detain 
him beyond that time (#). But if the plaintiff, in the absence of the 
defendant, have the writ executed at a different time or place from 
that specified in the notice, it will be irregular, and the Court, upon 
application, will set it aside. 

If the writ is to be executed before the Chief Justice or Judge 
of assize, the notice is given for the sittings or assizes generally (//), 
in the same manner as in the notice of trial, an/e, Vol. 1, p. 225. 

Notice of inquiry may be continued or countermanded, in the same 
manner as a notice j of trial, and as to which see Vol. 1,226,227 («). Ir 


(t) Davies v. Salter, 2 Salk. (127; 
Dyke v. Wales ton, 2 Ld. Itaym. 1449. 

(u) Hoyle v. Cornwallis, 1 Str. 307 
(r) Say. 191. 

(//) Tidd, 579. 

( 0 ) See C’omyns, 551; Squire v. Al- 
mond, Barnes, 2i»7; he. Mark v. Is'nrn- 
ham , Id. 300, Say. 131, I’r. Ileg. 447- 

(a) Ison v. Foiven, 2 Str. 1142. 

(b) HannaJ'urd v. Holman, Barnes, 295. 
(<•) Foster v. South's, Barnes, 295, 290; 

Robinson V. Phil' ys, Id. 290, Comyna, 
551 ; and see 1 Barnard. 139; Langstajf'e 


v. Lamb, Barnes, 293. 

(d) I Aist v. Denny, Barnes, 302. 

(c) Eldon v. Haig, 1 Chit. Hep. 1 1 ; 
and see Ratten v. Harrison, 3 B. & 1*. 1 ; 
serf vide Abraham v. Noakes, 1 tint. 
Hep. 015. 

(/) 1 Barnard, 233. 

(V) Williams v. Frith , 1 Doug. 190, 
Lotft, 193, S. C. 2 Barnard. 21 4. 

(//) Tidd, 579; 1 Sell on, 353.' 

(») See form of a notice of continu 
anee. Chit. Forms, 410; of counter- 
mand, Id. 419. 
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can be continued but once ( k ). The notice of continuance need not 
specify the place or hour, for it shall be taken to refer to the place and 
hour specified in the original notice ( l ). 

If the plaintiff do not proceed to execute his writ according to the 
notice, or countermand it in time, the defendant will be entitled to 
his hosts of the day, on an affidavit of attendance and ^ecessary ex- 
pences incurred (m), ( R . H. 8‘G. 1 a), in the sathe manner as for not 
proceeding to trial. (See <po$t, Book 4, Part 1, Chap. 24). 

An irregularity in the notice of inquiry, or in the time and* place 
of executing it, is waived in general by the defendant or his attorney 
attending at the inquiry, and making a defence on the execution of 
the writ. (See Vol . I, 226; ante, 505). 

Attending by counsel .] If you wish to attend the execution .of the 
writ of inquiry by counsel, you should give # notice thereof to the op- 
posite party («), in order to get the expend of his attendance and 
briefs, &c., allowed you. Moreover, the sheriff may, it seems, at 
the request of the opposite party, postpone the execution of the writ, 
unless such notice be given (o). A written notice is not requisite ( p ). 
The master may or may not in his discretion allow costs for the at- 
tendance of counsel, and preparing briefs, &c. (q). 

Subpoenaing witnesses.'] After giving the notjpe of inquiry, the next 
step to be taken is to subpcena the witnesses necessary to prove the 
amount of the damages. (See Vol. 1, 228, 245) (r). 

How writ executed.'] Immediately upon the receipt of the, writ, 
the sheriff will summon a jury. Attend, at the time appointed, with 
your counsel and witnesses; and the inquest will be taken in nearly 
the same manner as at a trial at Nisi Prius , (sen Vol. I, 271), except- 
ing that the jurors cannot be challenged (s). Also, the execution of 
the writ may be adjourned by the sheriff, if necessary, after it is en- 
tered upon (t). 

All the plaintiff has to prove, or the defendant is permitted to con- 
trovert, is the amount of the damages (n ) ; for the cause of action 
itself, as stated in the declaration, is impliedly admitted by the de- 
fendant, by his suffering judgment to pass against him by default (.*■). 
In an action on a policy on a foreign ship, when there is a stipulation 
that the policy shall be sufficient proof of interest, and judgment is 
suffered by default, the plaintiff, on the inquity, need only prove the 

(k) MS. H. 1820. Price v. Bambridge, ed. 580. 

Bar ues, 207; Burgess v. Hoyle, 2 Chit, (/•) See form of a prtetdpe for a sub- 
Kep. 220. ‘ pce.na, Chit. Forms, 410; of the suhjKnui, 

(l) Jones v. Chime, 1 B. &P. 303. Id. ; of the snhjvma t icket. Id. 420. 

(m) See Sutton v. Hr yam, 2 St r. 728. (.v) Anon. 3 Salk. 81. 

(n) See the form, Chit. Forms, 410. (t) Coleman v. Mawhy, 2 Str. 853, 

(o) .See Elliot v. Mirklin, 5 Price, 041, Markham v. Middleton, Id. 1250. 

1 Sell. 554; Coleman v. Mawby, 2 Str. (m) Dc Gailh.n v. VAiglS, 1 B. & P. 
853; Markham v. Middleton, Id. 1250. 308. 

(p) Elliot v. Mirklin, 5 Price, 041. (r) Efidem v. hntman , 1 Str. 612; 

(< /) l Mock Hemsworth, Tidd, 0th and see 2 Saund. 107, («. 2). 

VOL. 1'. U 0 
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defendant's subscription to the policy, without giving any evidence 
as to interest (^. A lease, mentioned in the condition of a bond set 
out by the defendant upon oyer, need not be proved (s). So, a bill 
of exchange, or promissory note, if declared upon, need not be 
proved, although it mustbe produced, ip order to satisfy the inquest 
that no money has been .paid on account of it (a). So the defendant, 
in an action on a contract, will not be 'allowed to give evidence of 
fraud (b) t or of any other matter which would render the contract 
void; for, by allowing judgment to go by default, he has admitted the 
validity of the contract. So the defendant will not be allowed to give 
in evidence, in mitigation of damages, any matter which might have 
been made the subject of a set off (c). In an action for use and oc- 
cupation, the plaintiff need not shew that the house occupied by the 
defendant was the plaintiff’s house, as the judgment by default is an 
admission that the defendant occupied a house under the plaintiff; but 
if the defendant insist tTiat he did not occupy the particular house 
alluded to in the evidence produced on the inquiry, the plaintiff must 
then prove the fact of its being his own house (d). In debt on a bond 
within the 8 & 9 W. 3, c. 1 1, where breaches are assigned in the de- 
claration or replication, the averments therein are admitted by the 
judgment by default, and need not be proved on the inquiry; but 
they arc not so when the breaches are suggested after the judgment, 
in making up the recoird (e). 

In trespass, or any other action, where the damage actually sus- 
tained by tte plaintiff is the measure of the damages to be given by 
the jury, if the plaintiff do not prove the nature of the injury, and 
the amount of the damage sustained by him, the jury always give 
nominal damages merely. But where the jury are to imply the 
amount of the damages from the nature of the injury, and where no 
special damage could be proved, unless laid in the declaration, as for 
instancy in an action of slander, or the like, there, although the 
plaintiff do not offer evidence, yet the jury are not bound to give no- 
minal damages, but may give such damages as the circumstances of 
the case warrant (g). 

If there be two or more defendants who suffer judgment to go by 
default, the inquest cannot, even in trespass, sever the damages ( h ) ; 
but where there is judgment by default against one defendant, and 
judgment upon demurrer against the other, the inquest may sever 
the damages, because tjj* defendants have severed in their pleading (t). 

How returned, SfC.~} Within four days after the return day of the 
(t/) Thellusson v. Fletcher, 1 Doug. 644, n. (a). 

5 ; 1 Esp. 73, S. C. («) Barwise v. Rtmrtl, 3 C. & P. 608, 

(s) Collins v. Rybot, 1 Esp. 157. post, 525. 

(a) Green v. Heame, 3 T. R. 301; (#) Tripp v. Thomas > 3 B. & C. 427, 

non .3 Wils. 155; and see Beds v. Lind- 5 D. & R. 276, S. C. 
sell, 2 Str. 1149. (ft) Onshnv v. Orchard, 1 Str. 422, ante , 

(ft) Endem v. batman, 1 Str. 612. 504. 

(c) Caruthers v. Graham, 14 East, (i) Chapman v. House, 2 Str. 1140. 

78. See Vol. 1, p.309. 

(d) Davis v. Holdship, 1 Chit. Rep. 



519 


IIow returned. — Final Judgment , 8$c. 

writ of inquiry, the defendant may if he chooses move the Court to set 
aside the inquisition, or arrest the judgment, or apply*to a judge (&) 
to stay the judgment until a day named by him. The sheriff or other 
officer before whom the writ was executed, may also prevent the sign- 
ing *of judgment immediately, if he certify, on the return of the 
writ (/), that judgment ought not to be sighed' till deilndant shall 
have had an opportunity of applying to the Court to get the execution 
of the writ set aside. (1 W. 4, sess. 2, c. 7, s . 1,* ante, 508). Call at the 
sheriff's office at or after the expiration of these four days , and he will 
deliver to you the writ and his return with the inquisition. Such re- 
turn is indorsed on the writ of inquiry. The inquisition is engrossed 
on parchment, and signed and sealed in the name of the sheriff and 
by the jurors (to). To procure such certificate of the sheriff or order of 
a judge, it is not unusual to make an affidavit of the facts to induce 
him to grant it, though this seems unnecess&^r (w). The defendant 
is entitled to have the inquisition filed, and if the plaintiff’s attorney 
refuse to file it or shew it to the defendant’s attorney, the Court will 
compel him to do so, and to pay the costs (o). 

As to the causes for which the Court will set aside the inquisition, 
see post , Boole 4, Part 1, Chap. 27, New Trial. 

Final judgment, Sfc .] After the four days from the return day of 
the inquiry has expired, if the sheriff has not certified on the writ as 
above mentioned, and a judge has not ordered the staying 4he judg- 
ment till a day not yet arrived, and the defendant have not moved tc* 
set aside the inquisition or in arrest of judgment, or if he have moved, 
and the inquisition be not set aside, nor the judgment arrested, 
your costs taxed by the master, and final judgment signed , as upon a 
postca ( see Vol. 1, p. 318), and you may then proceed forthwith to 
sue out execution. A rule for judgment is no longer requisite. R. H. 
2 IV. 4, r. 86. 

The entry of the judgment is thus: — After the award of the writ 
of inquiry on the roll, as ante , 512, follows an entry of the return of 
it and the finding of the inquest, and lastly the entry of the final 
judgment as in ordinary cases (p). We have seen, ante , 505, that 
there is no occasion to enter any continuance after a judgment by de- 
fault. If the roll have already been carried in, this entry will be 
made by the clerk of the treasury, upon your leaving the inquisition 
with him for that purpose ; pay him Is. 6d. iJbt^f the roll have not 
as yet been carried in, you must get a roll, as directed Vol. 1, p. 222, 
and, enter the proceedings on it, to the interlocutory judgment inclu- 
sive. ; after which, enter the award of the inquiry, the return, and final 


(k) See a form of the summons and 
order, Chit. Forms, 421. 

(l) See a form of certificate, Chit. 
Forms, 421» 

(m) See a form of the sheriff’s return 
and inquisition, Chit. Forms, 428. 


D 2 


(n) See a form. Chit. Sum. Prac. 
358. 

(o) Townsend v. Bums, 1 Dowl. P. 
C. 629, 1 C. & M. 176, S. C. 

(p) See the form. Chit. Forms, 402; 
10 Went. 430, 448,442,435,456. 
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Reference to the Master. 

judgment , as above mentioned. Then docket your entry and carry in 
the roll, as directed Vol. 1, p. 223 (q). 

If the defendant die, after interlocutory and before final judgment, 
and the interlocutory judgment be revived against the executor, &c. 
and a writ of inquiry eluted ; the filial judgment in that case must 
be against the executor or administrator, and not against the testator 
or intestate (r). 

Tile execution after a writ of inquiry is the same as in ordinary 
cases. 


Sect. 2. 


Reference to the Master. 

As to the cases in which a reference to the master may be substi~ 
tuted for a writ of inquiry, see ante , 509. The mode of proceeding 
is thus: — 

' In term time make an affidavit of the cause of action, and that in- 
ter locator y judgment has been signed (s). Annex this affidavit to a 
motion paper, and gif>e it to counsel to move to have the matter referred 
tv the master; and the Court will thereupon grant a rule nisi{t). In 
the case of bills of exchange and promissory notes, this is a motion 
of course. It may be made on the same day the interlocutory judg- 
merit is signed, for want of a plea, or for not producing the record on 
ml tiel record pleaded (w); or at any time afterwards. Where, how- 
ever, such judgment is signed upon demurrer, the practice is not to 
move for a rule absolute till the following day (x). The rule can, it 
seems,* in no case be obtained, till judgment has been, in fact, signed, 
whether for want of a plea or on demurrer, or for not producing an 
alleged record (y). Draw up the rule with the clerk of the rules, and 
serve a copy of it on the defendant's attorney; or on the defendant , if 
he have not appeared. If there be several defendants, the service of 
the copy of the rule must be on each (z). The original rule need not 
be shewn unless sight thereof be demanded (a). It may be as well 
to observe, that no irregularity previous to the judgment can be 
shewn as cause against the rule; but a cross rule must be obtained 
to set aside the judgment; and pending which rule, the Court will 
enlarge the rule to refer (b). If no cause be shewn , get counsel 
to move to make the rule absolute, upon an affidavit of service (e). 


(?) See Chit. Forms, 421, 412. 

(r) 2Saund. 72 «. 

<.v) See the form. Chit. Forms, 422. 
<*) Id. 

(u) Pacttck v. Carpenter, 3 M. & Sel. 
100; Haywood v. Chambers, 5 B. & AM. 
752, 1 D. Hi R. 411, S. C.; Russenx. Hay- 
ward, 1 D. & R. 444, 5 B. & Aid. 752, 
S.C. SeeGordon v. Corbett, 3 Smith, 170. 


(x) Id. 

(//) Moses v. Compton, fiM.& Sel. ,'181 . 
(z) Flindt v. Uignell, 1 Chit. Rep. 406, 

ti. 

(a) K. II. 2 W. 4, r. 51. See Relairs 
v. Poultney, 1 Chit. Rep. 466, n. 

( b ) PeU v. Brown, 1 B. &V. 36.0; Mar - 
ryat v.Winkfield , 2 Chit. Rep. 110. 

(v) See Chit. Forms, 423. 
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Proceedings on . 

Draw up the rule with the clerk of the rules; serve a copy of it on 
the defendant's attorney; or on the defendant , if he Imve not appear- 
ed (d). Serve also on him a notice of the intended taxation of costs, 
one day or more before the taxation , as in other cases, see ante , Vol. 
1, 319. Then take the rule absolute to the master, whp will there- 
upon compute the sum due to the plaintiff, 'fSf principal^md interest, 
tax the costs, and sign judgment as usual, and as mentioned Vol . 1, 
316. You may then sue out execution as itsual (e). In the*Court 
of Common Pleas, it is necessary for the plaintiff to give notice to 
the defendant, of the time appointed by the prothonotary for comput- 
ing the principal and interest, in analogy to the practice upon writs 
of inquiry (/). But no such notice is requisite in this Court (g). 

In vacation, the rule may be obtained by application to a judge in 
chambers. For this purpose, make an affidavit of the cause of action, 
and that interlocutory judgment has been si§rftd. Take out a summons 
for the defendant, to shew cause why it should not be referred to the 
master to compute principal and interest, fyc. Serve a copy on the de- 
fendant's attorney; or on the defendant , if he have not appeared; and 
if no cause be shewn, the judge , upon your producing the affidavit 
above mentioned, will grant his fiat to the clerk of the rules to make 
out the rule ( h ). Get a motion paper , signed by counsel, and take it, 
together with the order , to the clerk of the rules; draw up the rule , 
and proceed as is above directed. * 

Where it appeared, upon affidavit, that the bill had bee?* stolen out 
of the attorney’s pocket, the Court ordered the usual reference to the 
master, upon production of a copy (*). Where interlocutory judg- 
ment was signed, an<L the plaintiff died on a subsequent day In the 
term, the Court granted a rule to compute principal and interest on 
the bill on which the action was brought (k). Upon demurrer to 
one count, (on a bill of exchange), and judgment for tile plaintiff; and 
a plea to the other counts, upon which issue was joined ; the Court 
granted a reference to the master, to see what was due to the plaintiff 
on the former (/). 

If your roll have been already carried in, the clerk of the treasury 
will enter the judgment, upon your leaving the rulje, above men- 
tioned, with him for that purpose. Otherwise, you must get a roll, 
as directed, Vol. 1, 222, and enter the proceedings upon it (m) ; then 
docket, and carry in your roll, as directed . Vol. 1, 223 («). The 
declaration usually contains other counts, beSidfes the count or counts 
upon the bill of exchange, &c. ; and, as damages are assessed upon 
the counts on the bill of exchange, &c. alone, a nolle prosequi, as to 

(d) Bank of England v. Atkins, 1 ii) Brown v. Messiter , 3 M. & Sel. 

Chit. 4(H) ; Dawson v. Sladford, Id. 281; and see Allen v. Messiter , 1 Dowl. 

(e) See Chit. Forms, 264 to 308. P. C. 420. 

(/) Branning v. Patterson , 4 Taunt. (k) Berger v. Green, I M. & Sel. 229; 

487. and see ante, 490. 

(g) MS. K. B. ; Huckfield v. Kendall, (l) Duperoy v. Johnson , 7 T. R. 473. 

1 Chit. Rep. 693. (m) See form of the entry. Chit. 

(h) See the forms. Chit. Forms, 422, Forms, 424. 

423. («) See Chit. Forms, 424, 412. 
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Writ of Inquiry in Debt on Bond . 

the other counts, must be entered on the roll, in entering the judg- 
ment (o). Where the roll contained an award of a writ of inquiry, 
and afterwards an assessment of damages by the Court, upon a writ 
of error being brought for this cause, it was urged, on the authority 
of Blackmore v. Flemyngjp), that, by the award of the writ of in- 
quiry, the plaintiff had made his election to have his damages ascer- 
tained by a jury, arid could not afterwards retract, and have his da- 
maged assessed by the Court ; the Court, however, affirmed the judg- 
ment (q). 


Sect. 3. 


Writ qf .Inquiry in Debt on Bond. 

In what cases necessary. ] " In all actions in any Court of record up- 
on any bond, or on any penal sum, for non-performance of any cove- 
nants or agreements contained in any indenture, deed, or writing,” — 
(whether the covenant, &c. be contained in the same, or in any other 
deed or writing (r) ; and the statute extends to bonds, &c. for the 
payment of money by instalments ( s ), for the payment of an an- 
nuity (/), for the performance of an award (w), or for the performance 
of any other specific 'act, excepting for the payment of a sum of mo- 
ney in grcss, at a certain time, as post obit bonds (a), and excepting 
other bonds for the payment of money, which are provided for by 
the 9 A. c. 16, s. 13 (y), and excepting the case of a bail bond (»), 
a replevin bond («), the bond of a petitioning^reditor (6), and a bond 
for replacing stock (c), or indeed any bond/where the damages to 
be assessed by the jury, would be calculated to meet and satisfy the 
entire condition of the bond (d) t ) “the plaintiff may assign as many 
breaches as he shall think fit, and the jury shall assess not only 
such damages and costs as have heretofore been usually done, but 
also damages for such of the breaches of covenants, &c. as the plain- 
tiff upon the trial of the issues shall prove to have been broken ; 
and the like judgment shall be entered on such verdict as here- 
tofore has been usually done. And if judgment shall be given for 
the plaintiff on demurrer, or by confession, or nil dicit, he may 
suggest upon the roll as many breaches as he shall think fit; up- 
</■' 

(o) See Chit. Forms, 424 ; Fleming v. 2 Smith, 666, S. C. ; Banbury v. Guest, 
Jjmgton, 1 Str. 532; Ihtpeivy v. John- J4 East, 401. 

eon, 7 T. R. 473; ante, 481. (r) 2 Camp. 285, n. ; Murray v. Earl 

(p) 7 T. R. 446. of Stair, 2 B. & Cres. 82, 89, 3D. & R. 

(</) Gould v. Hammer sley, 4 Taunt. 78, S. C. 

1 48. (y) Cardoso v. Hardy, £ Moore, 220. 

(r) 2 Bur. 824, 826; Hurst v. Jennings, (z) Moody v. Pheasant, 2 B. & P. 446. 

5 B. & Cres. 650, 8 D. & R. 424, S. C. (a) 2 Saund. 187, (n. 2) ; Middleton v. 

(*) Willoughby v. Swinton, 6 East, Bryan, 3 M. & Sel. 155. 

550, 2 Smith, 636, S. C. See 2 W. Bl. (b) Smith v. Broomhead, 7 T. R. 300; 

706, 958; Van Sandan v. , 1 B. & Smitheyv. Edmonson, 3 East, 22. 

Aid. 214. (c) Savile v. Jackson, 13 Price, 715. 

(f) WaUxd v. Goulding, 8 T. R. 126. (d) See Smith v. Bond, 10 Bing. 125. 

(it) Welch v. Ireland, 6 East, 613, 
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In what Cases necessary . 

on which a writ shall issue to the sheriff of the county where the 
action is brought, to summon a jury before the justices of assize (see 
infra) of that county, to inquire of the truth of those breaches, and to 
assess the damages; in which writ the said justices of assize shall be 
commanded to make return thereof to tjjja. Court frogp whence the 
same shall issue, at the time mentioned in such writ. And in case 
the defendant, after such judgment, and before execution, shall pay 
into Court to the use of the plaintiff, the damages assessed anfl costs, 
a stay of execution shall be entered on the record; or, if by reason 
of an execution , the plaintiff shall be fully paid all the damages and 
costs, and the charges of the execution, the defendant’s body, land, 
or goods, shall be thereupon forthwith discharged from the execution, 
which shall likewise be entered upon the record. But in each case the 
judgment shall, notwithstanding, remain a£ a further security to an- 
swer to the plaintiff such damages as he irfey sustain by any further 
breach of a covenant contained in the same indenture, deed, or 
writing ; upon which the plaintiff may have a scire facias upon the 
said judgment, against the defendant, his heirs, terretenants, or ex- 
ecutors or administrators, suggesting other breaches of the said cove- 
nants or agreements, and to summon him or them respectively, to 
shew cause why execution should not be awarded upon the same 
judgment, in which there shall be the sapne jjroceeding as there was 
in the action of debt upon the said bond, for assessing of damages 
upon the trial of issues joined upon such breaches, or inquiring thereof 
upon a writ to be awarded in manner aforesaid ; and upon payment 
or satisfaction as aforesaid of such future damages, costs, and charges as 
aforesaid, all further proceedings on the judgment aforesaid are again 
to be stayed, and so toties quoties , and the defendant’s body, land, 
or goods, shall be discharged out of execution, as aforesaid.” (8 fy 9 
IV. 3, c. 11, s. 8). This enactment, however, so far as it requires the 
writ of inquiry to be executed before the Justices of Assize or Nisi 
Prius , is materially altered by the recent act 3 fy 4 W. 4, c. 42, s. 16, 
which, to prevent delay, enacts, that the writ shall ( unless the Court 
where such action is pending , or a Judge , otherwise orders ) direct the 
sheriff of the county where the action is brought to ■summon a jury 
to appear before such sheriff, instead of the justices, to inquire of the 
truth of the breaches suggested, and assess the damages, and shall 
command the sheriff to make return thereof\to pie Court from whence 
the same shall issue at a day certain, in term or in vacation , in such 
writ to be mentioned, and such proceedings shall be had after the re- 
turn of such writ as are in that behalf mentioned in 8 # 9 W. 3, c. 
11, in like manner as if such writ had been executed before a Justice 
of Assize or Nisi Prius. 

The defendant is accountable only to the extent of the penalty ; 
and as soon as that is recovered, or if the defendant choose to pay 
it into Court, the plaintiff can proceed no further, but, on the con- ■ 
trary, may be compelled to enter satisfaction on the record (e). 

(<?) 1 Saund.58a, (n. 1); Brangwin v. son, 6 T. R. 303. See Lonsdale V. 
Per rot, 2 W, Bl. 1190; Wilde v. Clark - Church, 2 T. R. 388. 
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Writ of Inquiry in Debt on Bond . 

This statute of 8 & 9 W. 3 was made in favour of defendants, and 
receives a liberal construction (/). It has been ruled, that the sta- 
tute is obligatory; and although it enacts, that the plaintiff “ may” 
assign, “may” suggest, &c., yet the word “may” is compulsory, 
and the plairyiff must a$aSgn or suggest the breaches, otherwise the 
proceedings will be erroneous (g)» The statute is confined only to 
actions of debt ( h ). It dpes not apply to a judgment entered up on a 
warrant of attorney, to confess a judgment on a mutuatus , and this, 
though a bond be also given ( ante , 502). It does not extend to cases 
at the suit of the crown (?). 

Proceedings after judgment by default^ If the writ of inquiry is 
to be executed before the sheriff, enter the proceedings on the roll , as 
in the case of a judgment fry default in debt , omitting these words in 
the judgment, “ By the Court of our said lord the king now here ad- 
judged and with his assent; and the defendant in mercy, &c.” Then , 
in a new paragraph, suggest the breaches for which you seek damages; 
and in the same paragraph enter an award of a writ of inquiry (j). 
This suggestion of breaches , however, would be unnecessary if the 
breaches have been already assigned in the declaration. Make a copy 
of the breaches , when thus suggested , and serve it on the defendant or 
his attorney or agent, gf he has employed one in the action. Serve al- 
so the notice of inquiry, as ante, 514 ( k ). Then sue out the writ of 
inquiry (/Jf as directed, ante, 513, to be executed before the sheriff; 
dHiver it to the sheriff, who will thereupon summon the jury , and the 
writ will be executed before the sheriff or his deputy. The same prac- 
tice as to attending by counsel , subpoenaing witnesses, and the mode of 
executing the writ of inquiry in ordinary cases, as noticed ante, 517 
to 519, will apply to this case. 

If yoi| are desirous that the writ shall be executed before the Chief 
Justice at the sittings, if the venue is laid in Middlesex or London, 
or before a Judge of assize, if the venue is laid in any other county, 
it is necessary that you should obtain leave of the court or a judge for 
that purpose. (3 fy 4 W. 4, c. 42, s. 16). It is only, however, where some 
difficult or impbrtant question of law or fact is likely to arise in the 
course of the inquiry that the court or a judge will grant this indulg- 
ence; and the mete difficulty or importance of the facts will not, it 
seems, induce the co,urj/or a judge to grant it when the venue is laid 
in Middlesex or London (m), for the under-sheriff of Middlesex, and 
the secondary in London, are generally men of experience, and fully , 
competent to conduct a business of this kind. The application to the 
court or a judge should be made as directed ante , 513 and 514. Having 
obtained and drawn up the rule, as there directed, enter the proceed - 

(f) Hardy v. Bern , 6 T. R. 637- ( j ) See the form, Chit. Forms* 425, 

(#) Hardy v. Bern, 5 T. R. 636; Holes 426; 2 Saund.187 b, (n. e),l Saund. 58 <i. 
v. llonewell, Id. 538, 540; Drage v. {k) See Chit. Forms. 430. 

Brand, 2 Wils.377; Goodwin v. Crowle, (l) See the form. Chit. Forms, 427, 

1 Cowp. 359. 428. 

(It) 1 Saund. 58 b, ( n .), 5th ed. (m) See 1 Sellon, 344. 

1 ( i ) Rex v. Veto, lY.&iJ. 171. 
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ings on the roll, with the suggestion of the breaches, and make and 
serve a copy of such breaches , and the notice of the infltiry, as directed 
supra . Then sue out a writ of inquiry , as directed ante , 513, to be ex- 
ecuted before the Chief Justice at the sittings , or the Judges of assize at 
the assizes, according to the county in which the venue was laid {it); 
deliver it, with the rule , to the sheriff, who will thereupon summon a 
jury , will annex the panel to the writ , and deliver the writ and panel 
to the associate . And lastly , you must maJce out a copy of the? record 
on plain paper or parchment , for the Chief Justice or Judges of assize, 
and leave it with the marshal when you enter the cause. If you 
desire to have a better sort of common jury, see ante , 514. When 
the cause is called on, the inquest is taken precisely in the same 
manner as a cause is tried at Nisi Prius, 

As to the evidence on executing a writ of inquiry in general, see 
ante , 517. The plaintiff need not prove Vfe breaches if they have 
been assigned, or any averments contained in the declaration. But 
he must prove all averments and breaches (if any) that have been 
suggested in the record after judgment (o). In a late case, in an ac- 
tion on a bond, against a surety, it was held that if non-payment by 
the principal, after notice in writing required by the condition, be 
averred in the declaration, and the defendant suffer judgment by de- 
fault, it is not necessary to give evidence of tjie notice, because the 
allegations of the declaration are not put in issue ; though, if the 
breach be suggested in the record Under the statute after judgment, it 
would be otherwise ( p ). So, on the execution of the writ of inquiry af- 
ter judgment on demurrer, the execution of an instrument, which the 
defendant has stated in setting out the condition of the bond in his plea, 
need not be proved ( q ). Where, in debt on bond conditioned for the 
performance of covenants in an indenture, &c., or of an award, judg- 
ment is suffered to pass by default, and breaches are suggested, the 
plaintiff must prove the condition of the bond, the award, indenture, 
&c., as well as the breaches (r). 

If the inquiry was executed before the sheriff, the inquisition and 
return will be framed (s), and procured as directed, ante, 519. If it 
was executed before the Chief Justice or Justices of assize, the asso- 
ciate will prepare the inquisition (t), and have it sealed with the seal 
of the Chief Justice or Justices of assize, and annex it to the writ of 
inquiry . You may then proceed to tax youiycosts, and sign judgment 
as directed ante, Vol. 1, 318. * 9 

The remaining proceedings are entered upon the roll, thus:-~after 
the award of the writ of inquiry, make an entry of the return of it 
and of the inquisition; then follows the judgment for the debt, da- 
mages, and costs, as in the usual form in debt; then an award of a 
writ of execution against the defendant’s goods, lands, or person ; 


(«) See the forms. Chit. Forms, 430; 
and see ante , 313. 

(o) See 1 Saund. 38 a, 3th ed. 

( p) Bttrwise v. Russell, 3 C. & P. 008. 
{q) Collins v. Rybot, 1 Esp. Rep. 157. 


( r ) 1 Saund. 38 d. See Bartlett v. 
Pefitland , 1 B.& Adol. 704. 

(.?) See the form. Chit. Forms, 431. 
(t) See the form of the inquisitlor 
ami return. Chit. Forms, 431 . 
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Writ of Inquiry in Debt on Bond, 

and, lastly, if the writ be executed, follows the entry of the sheriff’s 
return to the w*it of execution, and of an acknowledgment of satis- 
faction by the plaintiff as to the amount levied ( z ). The judgment 
above mentioned includes the costs of the inquiry, but not the da- 
mages given by the inquest (a). 

The writ Si executionTfiust of course.pursue the judgment, and be 
for the penalty, nominal damages and costs, but it must be indorsed 
to levy only the damaged given by the inquest and costs of increase, 
together with the reasonable charges and expenses of executing the 
writ ( b ). 

Proceedings after judgment on demurrer or nul tiel record.] The 
proceedings are the same as when judgment is allowed to pass by de~ 
fault. The judgment for plaintiff upon demurrer, &c., in debt is 
entered, omitting the lzfftlr words of it, in the same manner as in the 
judgment by default above mentioned; then follows the suggestion of 
breaches, if the breaches have not already been assigned in some of 
the previous pleadings. The remainder of the proceedings are the 
same as above stated. 


Proceedings upon issue joined.] The best way of declaring on a 
bond, &c. of the description above mentioned, particularly if you 
expect to obtain a judgment by default, is, to set forth in the decla- 
ration thevondition of the bond, and assign the breaches therein. 
But the usual mode of declaring is, to declare as upon a common 
money bond (c); the defendant, if he pleads, then usually sets 
forth 'the condition upon oyer , and pleads performance; the plain- 
tiff in his replication states the breaches; and the defendant in his 
rejoinder takes one issue on each of them. As soon as issue is joined, 
the paper book, with an award of a venire , is made up, delivered, 
and retdrned in the usual way; and the issue is tried as iti ordinary 
cases. If the defendant, however, instead of pleading performance, 
plead any other plea which cannot lead to an issue upon the breaches, 
but upon which the plaintiff, if he recovers, must have judgment 
quod recuperet, if, for instance, to a declaration as upon a common 
money bond, he plead non est factum (d), or non est factum and that 
the bond was obtained by fraud and covin ( e ), or the like, the plain- 
tiff, in making up the issue, immediately after entering the plead- 
ings, may suggest tKe^breaches, and then enter the award of the 
venire (/). Or if the issue have been already delivered without the 
suggestion, then take out a summons before a Judge, for the defen- 
dant to shew cause why a suggestion of breaches should not be en- 
tered on the record; and upon the Judge’s order being obtained for 


(s) See the form of the entry, Chit. 
Forms, 432; 1 Saund. 58c; 2 Id. 187. 

(a) See Hankin v. Broomhead , 3 B. & 
P. 607. 

(b) 1 Saund. 58 b, (n. 1). See the 
form. Chit. Forms, 432. 

(c) See, as to the advantages of each 


mode of declaring, 2 Chit. PI. 5th ed. 
440 a. 

(d) Ethersey v. Jackson, 8 T. R. 255. 

(e) Hvmfray v. Rigby, 5 M. & Sel. 60. 
{/) Humfray v. Rigby, 5 M. & Sel. 

60; Ethersey v. Jackson , 8 T. R. 255. 
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that purpose, and served in the usual way, then deliver a fresh issue 
including the suggestion ( g ). As to the evidence? see the observa- 
tions ante, 517. The verdict for plaintiff is the same as in ordinary 
cases; but the jury must also assess damages for the breaches. The 
judgment for plaintiff is, that he recover the debt, and Is. damages 
for the detention thereof, together with 4(3$. costs, aifd the costs of 
increase, the latter of course including the costs of the trial ( h ). The 
writ of execution must pursue the judgment; but it musf be in- 
dorsed to levy only the damages found upon the breaches, the costs 
of increase, and the expenses of the execution, as mentioned, ante, 
526. 

Scire facias."] If, after the first inquisition or trial, the defendant 
be guiltyof any further breaches, as the statute says that in such a 
case the judgment already signed shall refhain as a security to the 
plaintiff, the plaintiff, in order to obtain damages, must sue out a 
scire facias on the judgment, and thereupon suggest the further 
breaches (*) ; and upon the defendant’s pleading thereto, or making 
default, the plaintiff must proceed in the manner above directed. If 
the plaintiff obtain a judgment by default, he must issue a writ of 
inquiry (A). The judgment will be the common judgment in scire 
facias , namely, an award of execution. The execution will be for the 
amount of the debt and costs, as above mentioned, but indorsed to 
levy the damages, and the costs of the scire facias , only. See fur- 
ther as to the scire facias , post. 

(ft) Etherseyv. Jackson, 8 T. R. 255; the postea, judgment, and execution 
and seeVol.l, p. 220; Hanbury v. Guest, for plaintiff. Id. 178, 199; and of the 
14 East, 401. See the form of the is- entry upon the roll. Id. 
sue, where the breaches are assigned in (h) 1 Saund. 68 6, (n). See the forms, 
the pleadings. Chit. Forms, 122; and Chit. Forms, 199. 
of the jury process thereon. Id. 155; of (i) See the forms. Chit. Frf>rms, 435. 

the issue, where the breaches are not {k) See a form of writ of inquiry, 

assigned in the pleadings, Id. 123; and 3 Chit. Pi. 1293. 
of the jury process thereon. Id. 153; of 
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BOOK III. 

«»■ - 

PART I. 

PROCEEDING IN PARTICULAR ACTIONS. 


CHAPTER I. 

EJECTMENT. 

Sect. 1 . proceedings in Ejectment , in ordinary Cases, 528 to 556. 
2. Proceedings in Ejectment , on a vacant Possession, 556. 

, 3 . Proceedings in Ejectment by Landlord , for non-payment of 
Rent, 559 to 563 . 

4 . Proceedings in Ejectment by Landlord under stat. 1 G. 4, 
c. 87 , 563 to 568 . 

5? Proceedings in Ejectment by Landlord under stat. 1 W. 4 , 
c. 70 , «. 36 , 37 , 568 to 575 . 

6 . Action for mesne Profits , 571 . 


Sect. 1. 

% f 

Proceedings m Ejectment , in ordinary Cases . 

An actual entry upon the premises sought to be recovered (or a 
claim, when an actual entry is impracticable), or a notice given to 
the tenant to quit at the end of his year’s tenancy, is in some cases 
necessary, before an action of ejectment is commenced. 

An actual entry, into lands is only necessary to avoid a fine with 
proclamations ( a ), and in the cases of vacant possession mentioned in 

(a) Brvrington v. Parkhurst, 2 Sir. Ejectm. 2nd ed. Chap. 6; Rose, on 
lOBd; Due d. Compere v. Hicks , 7 T. R. Evid. p. 328. 

A33; 1 Saund. 319 b, & c.; Adams on 
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the next section ; in all other cases, the entry’s beir^g confessed, ac- 
cording to the terms of the consent rule, is deemed sufficient. This 
entry must be made within five years after the fine has been levied, 
and the proclamations completed; provide the party be not an in- 
fant, or a married woman, or insane, or b*yand sea, at the time; and 
then within five years after the disability ceases. (4 1L 7, c. 24). In 
all other cases, an entry must be made within twenty years after the 
right of entry accrued, unless the party labour under some of the above 
disabilities. (21 J. 1, c. 16) ( b ). But an ejectment lies only where 
the party bringing it has a right of entry ; and this statute having 
taken away his right of entry after twenty years, consequently twenty 
years is the time limited for bringing an ejectment (c). And by 4 # 

5 A. c. 16, s. 16, no entry or claim shall be of force to avoid a fine 
with proclamations, or be sufficient within%tfce above statute 21 J. 1, 
t\ 16, unless the action be commenced wifhin one year afterwards. 
These statutes are never specially pleaded in ejectment, but may be 
given in evidence under the general issue. 

A notice to quit is necessary in order to determine a tenancy from 
year to year. The notice must be to quit at the end of the year of 
the tenancy, and must be given at least half a year previously : as, if 
the tenancy commenced on the 25 th March, the notice must be to 
quit on the 25th March, and must be given *on or before the 29th 
September preceding ( d ). 0 

Wherever a person has a right of entry, he may, if the premises J>e 
unoccupied and vacant, in a peaceable manner, and without using 
such force as would amount to a forcible entry, enter and take pos- 
session of them, without bringing an ejectment (e). In general, how- 
ever, and especially if the right of entry be fairly contested, it is best 
to proceed by ejectment. 

The Court will exercise an equitable jurisdiction over the proceed- 
ings in an action of ejectment, which, for the purposes of justice and 
convenience, may be said to be peculiarly its own creature (/). 

Declaration , notice to appear , and service o/l] Make out a draft of 
the declaration , and add a notice to appear at the bottom of it (g). It 
must not recite the original writ, as it formerly used to do, in pro- 
ceedings by original. ( R . H. 2 IV. 4, r. iv.) It may be as well ob- 
served, that the day of the demise may he lai # d*after the title of the 
declaration. The omission of (/t), or a mistake in, the title of the 
term is not, in general, material, provided the tenant has sufficient 
notice given to him to appear (i). If the ejectment be by a landlord, 

(b) Arch. PI. & Ev. 10. 309, 1 M. & R. 220, S. C.; Doe d. Roby 

ic) See, upon this subject. Arch. PI. v. Maisny , 0 B. & Cres. 7<>7- 

6 Ev. 10, 31, 452, &c.; Rose, on Evid. (/) Per Bay ley, J., In Thrustout v. 
351, 320; 1 Saund. 319c; Tidd, 9th ed, Shenton, 10 B. & Cres. 111. 

1198. ( t r) See the forms. Chit. Forms, 439 

9 (d) Rose, on Evid. 333, &c. See Arch, to 442. 

PI. & Ev. 455 to 458. See the forms, ( h ) Adams on Eject. 2nd ed. 181; 
Chit. Forms, 437. 438. Tidd, 9th ed. 1204. 

(c) Com. Dig. “ Condition,” (O), 3; (i) Goodtitle v. Ranger, 2 Chit. Rep. 

Taunton v. Costar, 7 T. R. 431 ; Turner 172; Anon. Id.; Anon. Id. 173; Doe v.« 
v. Meymott , 1 Bing. 158, 7 Moore, 574, Roe, MSS., K. B., 0 June, 1833. 

S. C. ; Butcher v. Butcher, 7 B- & Cres. t 
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where the tenancy has expired, or the right of entry accrued, in or af- 
ter either of the issuable terms, and you purpose proceeding to trial 
at the next assizes, under the provisions of the 1 W. 4, c. 70, s . 36, 
(post, 568) *, then, according to those provisions, the declaration should 
be intitled o£ the day ne£f after the day of the demise, in such de- 
claration ; and this, whether the same be in term or vacation (/*). 

The notice to appear , .at the bottom of the declaration, should, it 
seems, 1 be directed to the tenant by his Christian and surname ( i ). In a 
late case, however, a rule was refused to set aside the service of a de- 
claration in ejectment, on the ground that the notice was addressed 
to the tenant by a wrong Christian name ( k ). It is usual, and ad- 
visable, to fix the names of all the tenants to such notice ; but this is 
not, it seems, absolutely requisite, and it may be directed to the indi- 
vidual tenant who is serveg (l). If the venue be laid in London or Mid- 
dlesex (and it must, of course, be laid in the county in which the pre- 
mises lie, unless otherwise ordered by the Court), the notice should re- 
quire the tenant’s appearance on the first day of the next term (that 
is, the first day in full term), or within the first four days of the 
next term (tn). But, if the venue be laid in any other county, the 
notice should be for the next term generally; and this, whether 
such term be issuable or not (n). A notice to appear in eight 
days of St. Hilary, instead of Hilary term generally, was holden 
void (o). But, in another case, where the notice was of a wrong term, 
the Court^ermitted it to be amended (p). If the ejectment be by a 
landlord against his tenant, where the tenancy has expired, or the 
right.of entry accrued in or after either of the issuable terms, and you 
purpose proceeding to trial at the next assizes, under the provisions of 
the 1 IK 4, c. 70, s. 36 (post, 568) ; then according to those provisions, 
the notice should require the tenant to appear, and plead within ten 
days. 4 In an ejectment, not against a tenant within these provisions, 
where the notice required the tenant to appear and plead within ten 
days, the Court refused to set aside a judgment against the casual 
ejector for irregularity, the declaration and notice having been served 
before the. term ( q ). The omission of the words “ wheresoever, &c.,” 
in the notice in an ejectment by original, is not material (r). 

After the draft of the declaration has been prepared , engross it on 
plain paper ; make as many copies of it as there are tenants in posses- 
sion of the premises ^ i dispute , and let a copy be served on each tenant 
before the first day of ihe next term. 

(h) Doe v. Roe , 2 C. &J. 123. ( n ) See R. E. 2 G. 4. 

(t) Doe v. Roe, 1 Chit. Ren. 573 a; (o) Lackland v. Badland , 8 Moore, 

Doe v. Badtitle, Id. 215 a; Adams on 79- 

Eject. 2 ed. 202; Doe v. Roe, 1 Moore, (p) Doe d. Bass v. Roe, 7 T. R. 469; 
113; Doe d. Atkins v. Roe, 2 Chit. Rep. and see Anon. 2 Chit. Rep. 171. The 
179. tenant, however, ought, it seems, to be 

(At) Doe d. Stainton v. Roe, 6 M. & Sel. apprised in due time of the mistake. 

203; and see Doe d. v. Roe, 1 Chit. (q) Anon. 1 Dowl. P. C. 18. It i$#ot 

Rep. 573, where the Christian name stated in the report of this case where 
was abbreviated. the premises were situate. If not situ- 

(0 Doe d. Burlton v. Roe, 7 T.H. ate in London or Middlesex it would 
477; Doe d. Pearson v. Roe, 5 Moore, seem the decision would not apply. 

73. (r) Doe d. Thomas v. Roe, 2 Chit. R ep. 

(m) Holdfast v. Freeman, 2 Str. 1049. 17L 
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Service of Declaration , fyc. 

Where different parts of the premises are in possession of different 
tenants, each of them must be served with a copy of*the declaration, 
in order to obtain a rule for judgment against the casual ejector for 
the whole (s). And in a late case, where premises were let on lease 
by A. to B., and B. underlet them to several persons, — in ejectment 
by A., it was held, the declaration should nave been served on all the 
tenants in possession (*) ; otherwise, only such parts of the premises as 
were occupied by the tenants actually served,* could be recovered in the 
action. But it seems, a service of the declaration on one of two or 
more jointenants , is good service, if the notice to appear be ad* 
dressed to all the jointenants (w). 

The declaration should, regularly, be served on either the tenant 
himself, or on his wife ( v ) : on the tenant himself, it may be served any 
where (■ w ) ; on the wife, it may be served either on the premises, or 
at the husband’s house (#); or it seems anywhere else, provided she 
was living with her husband at the time \y) ; but in all other cases, 
it must be served upon the premises. It is not necessary to the va- 
lidity of the service, however, that the tenant or his wife receive the 
copy of the declaration; it is. sufficient if it be tendered to him or 
her; after which it may he left for them at the place where the ten- 
der was made ( z ). Service on the churchwardens and overseers, in 
ejectment for a house rented by the parish for t^e purpose of harbour- 
ing some of the parish poor, has been deemed sufficient (a). Service 
on the book-keeper of a company in possession of part tff the pre- 
mises has been held sufficient (6). 

If the tenant or his wife be not at home, the declaration may be 
served on his child or servant, or, as it seems, on any other p*erson 
on the premises ; and if it afterwards appear, from the acknowledg- 
ment of the tenant himself (c), or of his attorney (d), that the tenant 
received the declaration before the first (e) day of the term, the ser- 


(j) Doe d. Bromley v. Roe, 1 Chit. Rep. (z) Bagskaw v. Toogood, Barnes, 185; 
141. Halsal v. Wedgwood, Id. 174; Farmer v. 

(t) Doe d. Lord Darlington v.Cock, Thrustout, la. 180; and see Douglass v. 

4 B.& C. 259. , 1 Str. 575; Sprightly v. Dunvh, 

(u) Doe d. Williamson v. Roe, 10 2 Bur. 1116; Anon. 2 Chit. Rep. 185. 

Moore, 493; and see Doe d. Bromley v. (a) Tupper v. Doe, Barnes, 181. See 
Roe, 1 Chit. Rep. 141 ; Doe d. Bailey v. form of affidavit of personal service on 
Roe, 1 B. & P. 309. . tenant, Chit. Forms, 443; of service on 

(v) Goodnight v. Thrustout, 2 W. Bl. wife, Id. * - 

800; Doe d. Neale v. Roe, 2 Wils. 203. lb) Doev.VOw, 1 Dowl. P. C. 23. 

In Doe d. Walker v. Roe, 4 M. & P. 11, <c) Rite d. Hambrovk v. Doe, 14 East, 

the service was on a woman, who re- 441. 

presented herself to be the tenant’s (d) Doe d. TevereU v. Snee, 2D. 8c R. 
wife, and it was held sufficient. And see 5 ; Anon. 2 Chit. Rep. 187 ; and see Doe 
Doe Simmons v Roe, 1 Chit. Rep. 22 8; v. Roe, 2D.&R. 12. 

Doe Smith v. Roe, 1 Dowl. P. C. 014. (e) Before the late rule of T. T. 1 W. 

(w) Tidd, 1210; 2 Sellon, 90. 4, it was necessary that the acknow- 

(z) Doe d. Morlandv. Baylisn, 6T.R. ledgment should be that he received 

705; Doe d. Baddam v. Roe, 2 B.&P. it before the essoign day. See Doe v. 
55; and see Right v. Wrong, 2 D. & R. Roe, 5 B. & Cres. 764; Doe d. Warren 
84. v. Roe, 8 D. & R. 342; Roe cb Ham- 

(y) Doe d. Briggs v. Roe, 2 C. & J. brook v. Doe, 14 East, 441; Doe d. 
202, 1 Dowl. P. C. 312, S. C; Doe d. Halsey v. Roe, 1 Chit. Rep. 100. 
Wingfield v. Roe, 1 Dowl. P. C. 093. 
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vice will be deemed sufficient (/). But the wife’s acknowledgment 
in such a case will not, in general, be sufficient ( g ). Where the te- 
nant resided abroad, but carried on his business by means of an agent 
upon the premises, service of the declaration on the agent was holden to 
be good service ( h ). In # Efpother case, however, in the Common Pleas, 
where the tenant went and resided abroad to avoid his creditors, and 
the declaration was delivered to a servant on the premises, who was 
left in*charge of them, and another copy affixed to the outer door of the 
house, this was deemed insufficient (i). In such cases, where the de- 
claration is not served personally on the tenant or his wife, the man- 
ner in which it was served should be stated to the Court in the affi- 
davit of service when you move for judgment against the casual 
ejector. 

In many cases it happens that service of the declaration and notice, 
as above directed, is imja-acticable, either from the tenant’s abscond- 
ing, or from other causes. In such cases, the service should be 
made in the best manner possible, under the peculiar circumstances 
of each case. Then move the Court , upon an affidavit of the facts, for 
a rule to shew cause why the service in question should not be deemed 
good service , and that leaving a copy of the rule with some person on 
the premises , or affixing it upon the outer door , if no person, can be met 
with , shall be deemed ^good service of the rule (k). Draw it up with 
the clerk of the rules , and serve a copy of it in the manner directed by 
the rule :^and if no sufficient cause be afterwards shewn , the Court 
tuill make the rule absolute upon an affidavit of service (l). The rule 
nisi peed not be directed to any particular person ( m ). Where the 
tenant in possession was a lunatic, and the declaration was served on 
a person who resided with her, and transacted her business, (no com- 
mittee being appointed), the Court granted a rule to shew cause 
why tip should not be deemed good service (w). The service of 
the declaration on the clerk of a public body, (the clerk having been 
directed, to be appointed by act of parliament), is sufficient, to grant a 
rule nisi why it should not be good service (o). The service of the 
declaration on a son of the tenant in possession, who said that his fa- 
ther was unable to attend to business, coupled with a subsequent ad- 
mission by the wife of the tenant that he had received it, has been 
held sufficient to grant a rule nisi, calling on the tenant to shew cause 

(/) See Goodtitle v. Thrust out, 4 Forms, 446. 

Barnes, 183; Smith v. Hurst, 1 H. Bl. (t) See form of affidavit. Chit. Form?, 

644. See form of affidavit of service 440. See Douglass v , l str. 

in such a case, Chit. Forms, 444. .'576: Fennx.Denn , 2 Bur. 1181; Methold 

{g) Goodtitle v. Badtitle, 1 B. & P. 384; v. Noright, 1W.B1. 2!)0; Gulliverx. Wag- 
Doe d. James v. Staunton, 1 Chit. Hep. staff. Id. 317; Venn v. Roe, J New 
121,2B.& Ald.371, S.C.; Doed.Briggs Rep. 293. 

v Roc, 1 Dowl. P. 312; but see Doe (m) Doe d.Aplesbwy v.Roe, 2 Chit, 
v. Roe, 2 D. & R. 12. Hep. 183. 

(h) Doe v. Roe, 4 B. & Aid. 653; and (w) Doex. Wright, Barnes, 190. See 
see 1 D. & R. 514; Doe d. Harrison v. Doe d. Aylesbury v. Roe, 2 Chit Rep. 
Roe, 10 Price, 30. 183; Loltft, 401 ; and see Goodtitle v. Bad- 

(t) Roe d. Fenwick v. Doe, 3 Moore, 576. title, 1 B. & P. 385. 

(Jr) See the form of the rule, Chit. (o) Anon. 2 Chit. 181. 
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why it should not be a good service ( p ). Where the service of the de- 
claration was on an attorney, who represented himself to be the agent 
of the tenants in possession, and would appear for them, the Court 
granted a rule nisi that it should be good service, and directed the rule 
to be served on the attorney^). In another c^se, a rule absolute was 
granted for judgment against fhe casual ejector, where the service had 
been made on a person on the premises believed to have been left there 
by the tenant who was out of the way, and also on her attorney ;*and a 
letter was sent by the twopenny-post, according to the attorney’s di- 
rection, to the tenant’s last place of abode (r). Where several in- 
effectual attempts had been made to serve the tenant, who was denied 
by the servant, and the last time the servant stated that his master 
was in his house, but refused to be seen by any person, unless he 
sent in his name and message, whereupon declaration was deli- 
vered to the servant, the Court granted a rulfc nisi (which was after- 
wards made absolute), that it should be deemed good service’(s). And 
in another case, a rule nisi was granted where the servants refused to 
call their master, or to receive the ejectment, saying they had no or- 
ders to take in papers (f ). And when the tenant absconds or keeps 
out of the way, to avoid being served, a cbpy of the declaration 
should be delivered to his relation or servant, or some other person 
on the premises, to whom the notice should he read over and ex- 
plained, and another copy affixed on the outer door, or some conspi- 
cuous part of the premises, and thereupon, if it be made appear to 
the satisfaction of the Court, that the tenant absconded, or kept out oT 
the way, to avoid being served, but not otherwise, the Court, o/i an 
affidavit of the facts, will grant a rule nisi, that the service on his re- 
lation or servant, &c. shall be deemed good service, and direct in 
what manner the rule shall be served (w). 

As regards the time of the service : — it was formerly requisite that 
the declaration and notice should be served before the essoign day 
of the term ( x ) ; but now, by the rule of T. T. 1 W. 4, declarations 
in ejectment may be served before the first day of any term, and 
thereupon the plaintiff will be entitled to judgment against the 
casual ejector in like manner as formerly upon declarations serv- 
ed before the essoign day. And when a tenancy has expired, or a 
right of entry has occurred to a landlord , in or after Hilary or Trini- 
ty terms, he may, under the 1 W. 4, c. 70, s.'ZfL at any time within 
10 days afterwards, serve a declaration in ejaftment, specially inti- 
tied of the day next after the day of the demise in such declaration, 
whether the same shall be made in term or vacation, with a notice 

ip) Anon. 2 Chit. Rep. 182; Doe d. Dowl. P. C. 692. 

Osbaidiston v. Roe, 1 Dowl. P. C. 456; («) Douglass v. , 1 Str. 575. 

Doe d. Cwkbum v. Roe, Id. 692. (u) Douglass v. , 1 Str. 575; Tldd, 

(q) Anon. 2 Chit. Rep. 181. See Doe 9th ed. 1214, and cases there cited; Doe 

d. Walker v. Roe, 2 C. & J. 381. d. Osbaidiston v. Roe, 1 Dowl. P. C. 456, 

(r) Amm. 2 Chit. Rep. 179. post, 535. 

(s) Doed. Herveyv. Roe, 2Price,112; (x) Roe d. Bird v. Doe, Barnes, 172; 

Doe d. Halsey v. Roe, 1 Chit. Rep. 100, Roe d. Hatnbrook v. Doe, 14 East, 441. 

(n. a). See Doe d. Cockburn v. Roe , 1 
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thereunto sub^pribed, requiring the tenant in possession to appear and 
plead thereto within 10 days (y). The service must not be made on a 
Sunday; even where the declaration was left at the house of the te- 
nant in possession on Saturday, and Received by him on the next 
day, Sunday, it was held, that this was service of process on a Sun- 
day, within the 29 C.V, c. 7, s. 6, and'void (*). 

In serving the declaration , the notice at the foot of it should be 
read 'over, or at least the purport of it should be signified , and the 
nature and meaning of the service explained , to the person upon 
whom it is served , so as to be fully understood by him. It will 
suffice to read it over without explaining it, or to explain it with- 
out reading it over (a). Where a declaration was tendered to the 
tenant’s wife in her shop, upon the premises, and the person serv- 
ing it attempted to reqd^to her the notice, but she refused to hear it, 
and left the shop, and the declaration and notice were thereupon 
left in the shop; the Court were of opinion that the notice should 
have been read aloud in the shop, but granted a rule to shew cause 
why this should not be deemed service (6). In another case, when 
the attorney, after explaining the contents of the declaration to 
the tenant’s wife, was proceeding to read the notice, she said she 
could read it herself, and ran her eye over it as if she read it ; this 
was holden to be sufficient (c). Service of the declaration before the 
first day^of the term, and an explanation of the notice after it, will 
not be sufficient (d). 

Affidavit of service.'] After serving the declaration and notice, en- 
gross an affidavit of the service on plain paper , and let it be sworn be- 
fore a Judge in town f or a commissioner in the country (e). It may, it 
seems, be made before the attorney in the cause (/). It may be 
made .either by the person who actually served the declaration, or 
by one who was present at the time of the service (g). It should 
not be intitled in the names of the real defendants ( h ). It must ap- 
pear from the affidavit, that the declaration has not been served on 
the " tenant” in possession; merely stating a service on the “ per- 
son ” in possession, or upon a person whom deponent believes to be 
tenant in possession, would be insufficient (i) ; stating that it was 
served on the tenant 11 as executor” would not suffice (j), nor would 
an affidavit that th^ Ref vice was on a tenant in “ legal ” possession (A). 
The affidavit must Uso be certain and positive : an affidavit of ser- 

( p ) Post, 569; Doer. Roe, 1 Dowl. ( e ) See the forms, Chit. Forms, 443. 
P. C. 304 , 2 C. & J. 123, S. C. ( /) Doe Cooper v. Roe, 2 Y. & J. 284. 

(a) Doe Warren v. Roe, 8 D. &. R. (#) Goodtitle r.Uadtitle, 2B.&P. 120. 

342; and see Doe v. Roe, Id. 592, 5 B. ( h ) Anon. 2 Chit. Rep. 181. 

& C. 764, S.C. (0 Tidd, 1245; Doe v. Roe , 1 Chit. 

(a) Doe v. Roe , 1 Dowl. P. C. 428. Rep. 574: Doe v. Badtitle , 1 Chit. Rep. 

(b) Doe Neale v. Roe , 2 Wils. 263. 215 ; Id. 505. 

(v) Goodright d. Waddington v. Thtust- ( j ) Doe v. Roe, 2 C. & J. 45, 1 Dowl. 

out, 2 W. Bl. 800; and see Doe Jones v. P. C. 295, S. C. 

Roe , 1 Dowl. P. C. 518. (k) Doe Osbaldistm v. Roe, 30 April, 

(<*) Doe v. Roe, 1 D. & R. 563. 1832, K. B. 
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vice on J. S . tenant, or C, his wife, was holden ba^(2): so was an 
affidavit of service on the wives of A . and B ., u who, or one of them, 
are tenants (m ) so was an affidavit of the service “ on a woman in 
the premises, who represented herself to be the wife of the tenant in 
possession,” without adding that the dejyment believed her to be 
his wife («). But an affidgwrof service on the wife, ** as she inform- 
, ed^|MMfit,*and as he verily deemed sufficient (o). 

AeiaAl^>of^rvice on thn B55K »MftEh« pr|i*i*!s«n**t 
shew that she was living with ner husband (p). It must appear 
from the affidavit, that the notice was read over or explained to the 
party on whom it was served, or that he understood its import or 
contents ( q ). If the affidavit states that the tenant has since ac- 
knowledged that he understood the meaning and intention of the ser- 
vice, it will luffice, without any statement % pf the reading or expla- 
nation (r). Where the service is made u$on a servant or other 
third person, on the premises, the affidavit must shew that the tenant 
has acknowledged that he has received the declaration, or to have 
known of the service thereof, previous to the first day of the term ( s ) : 
the affidavit must shew when such acknowledgment was made (£)• 
If no one be in the house or premises, and the declaration is stuck 
up thereon, the affidavit must state the deponent’s belief that the te- 
nant absconded, to avoid the service (u) : it must also state, that a 
copy of the declaration was left, as well as affixed on the premises, 
and that the deponent, or others, had used diligent means w discover 
the tenant’s residence, which is still unknown (ar) : it is not sufficient tfl 
state that the lessor of the plaintiff had been unsuccessful in two at- 
tempts to find the defendant at his dwelling house, and had, there- 
fore, stuck up the declaration on the premises (y). 

W T hen several tenants have been served with copies of the same de- 
claration, if it is meant but as one ejectment, and to be followed by 
one judgment, one affidavit of the service of all is sufficient, annexed to 
the copy of one declaration ; but if the ejectments are made several, 
so as to have several judgments, writs of possession, &c., then an af- 
fidavit of the service must be annexed to separate copies of the de- 
claration ( 2 ). 

Where the service is good, but the affidavit defective, the defect 
may in general be remedied by a supplemental affidavit (a). 


Amending declaration and notice .] If the d deration be defective, 


0) Birbeck v. Hughes, Barnes, 173. 

(m) Harding v. Greensmith , Barnes, 
174. 

(n) Doe Simnums v. Roe, 1 Chit. Rep. 
228; Doe Walker v. Roe, 4 M. & P. 11; 
Doe Smith v. Roe, 1 Dowl. P. C. 614. 

( 0 ) Doe Deily v. Roe, Barnes, 194. 

(p) Doe Bnggs v. Roe, 1 Dowl. P. C. 
312, 2 C. & J. $02, S. C. 

( 9 ) See ante, 534; Doev. Roe, 1 Dowl. 
P. C. 426; Doe Jones v. Roe, Id. 516. 

(r) Doe Thompsort v. Roe, 2 Chit. 
Rep. 166; Anon. Id. 164; Doe Quintin 


v. Roe, Ad. Eject. 215. 

(») Doe Wilson v. Roe, Ad. Eject. 209; 
Doe Tindale v. Roe, 2 Chit. Rep. 180. 

(t) Anon. 2 Chit. Rep. 187* 

(u) Doe Lowe v. Roe, 1 Chit. Rep. 
505, n, 2 Chit. Rep. 177, Harrison L. 5c 
T. 833. 


I Doe TarUuy v. Roe, 1 Chit. Rep. 
505, n; Anon, 2 Chit. 177* ante. 


533. 


(y) Harrison, L. & T. 833. 

(s) 2 Sell. Pract. 178. 

(a) 2 Sellon, 99; Tidd, 1216. 
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the plaintiff m$y in general have leave to amend it, even after plea 
pleaded (6). Thus, leave has been given to amend the declaration^ 
in the venue (c), in the demise (d), in the term stated in the de-« 
mise (e), (when it is clear the amendment would work no injustice 
to the opposite party (£)[), in the parc»s (g) ; and sometimes the no * 
tice at the foot of it, in the timg of appesfcance (h), and in the namei 
subscribed to it (>')* 

Judgment against tne casual e; fetor.] If the tenant, upon whom 
the declaration and notice were served, does not take steps to have 
himself made a party to the action (that is, unless he, in due time, enter 
into the common consent rule to confess lease, entry, ouster, and pos- 
session), the plaintiff becomes entitled to judgment by default against 
the casual ejector. Tfamotion for this judgment shoutci, in general , 
be made some time in tfo term in which the tenant was required by 
the notice to appear (j ) ; in town causes, it is usually made at the be- 
ginning of the term ; in country causes, usually at the latter end of 
the term . The motion cannot be made after the expiration of two 
terms after the service of the declaration ( k ). In town causes, if the 
motion be made at the beginning of the term, the tenant must appear 
in four days after, or the plaintiff may sign judgment; if the motion 
be deferred to the latter end of the term, the Court will order the te- 
nant to appear in two or three days, and sometimes immediately, that 
the plaintiff may proceed to trial at the sittings after term; though, 
'if the motion be not made before the last four days of the term, the 
tenant need not appear until two days before the essoign day of the 
subsequent term (/). If the ejectment be by a landlord under the 
provisions of the 1 W . 4, c. 70, s. 36, see the directions, post, 568. 

In order to move for judgment against the casual ejector, annex the 
above ^mentioned affidavit of service to the declaration , and indorse on 
them — “ To move for judgment against the casual ejector get it 
signed by counsel. The motion paper requires only counsel’s signa- 
ture, if the declaration have been regularly and perfectly served on 
the tenant or his wife ; but if the service were in any other manner, 
the motion must be made in Court, and the particular manner of the 


(6) See cases In Harr. L. & T. 847, 
848. r- 

(c) Imp. C. B. 636. \i, 

(i d ) Doe Hardman v. PUkinton, 4 Bur. 
2447; Doe Beaumont v. Armitage, l D. 
& R. 173, 2 Chit. 302, S. C.; Anon . 1 
Chit. Rep. 530; Doe Rumfordv. Miller, 
Id.; Adams on Eject. 199. 

(e) Roe Lee v. Ellis, 2 W. Bl. 940; 
and see Vicars v. Hay don, 2 Cowp. 841 ; 
Doe v. Rendell, 1 Chit. Rep. 535. 

(/) Doe ReyneU v. Tuvkett , 2 B. & 
Aid. 773; Bradney v. Hasselden, 1 B. & 
C. 121, 2 D. & R. 227, S.C.; and see 
Harr. L. & T. 848. 

(g) Pr. Reg. 16; Anon. 1 Chit. Rep. 
537, n; Doe Lawnev. Dyball , 1 M. & P. 


330, 8B.&Cres. 70, S.C. 

(h) Doe Bass v. Roe, 7 T. R. 469. The 
tenant ought to be apprized in time of 
the mistake. Anon . 2 Chit. Rep. 171. 

(i) Hazelwood v. Thatcher, 3 T..R. 
351 . See G oodtitle v. 'Notitle, 5 B. & Aid. 
849. 

(j) Fenwick's case, 1 Salk. 275; 2 
Ken. 272; R. T. 18 C. 2(a); R. E. 2 
G. 4, 4B. & Aid. 539. 

(ft) Doe v. Roe, 1 Dowl. P. C. 495. 

(/) See Harr. L. & T. 834. The prac- 
tice is different in the Common Pleas; 
and query now as to the essoign day 
since the 1 W. 4, c. 70, as it is done away 
with for all purposes as part of the 
term. 
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service mentioned. {See ante , 532). Take the motion paper to the 
clerk of the rules, and draw up the rule; pay him 7s.; and Gd, 
for every tenant after the first. This is a rule nisi for judgment, * 
unless the tenant shall appear and plead within the time therein 
mentioned (m). This rule to not served on the tenant in possession, 
nor has he any actual no$m thereof; aim>lds attorney , therefore , 
must search for the rule,* and at all events appear and plead before 
thjf e^fffation pf th'e iime thereby limited; or judgment may bp sign - 
ed againsf the Casual ejectffifji). But when the motion for judg- 
ment has been made to the Court, and a rule nisi only granted , 
that rule must be served either personally, or in the manner prescribed 
by the terms of the rule ; and there must be an affidavit of such service , 
and compliance with the terms of the rule, and a subsequent motion to 
make such rule nisi absolute (o). One rule is sufficient, where there are 
several tenants, although the name of each tenant was separately 
prefixed to the notice served on him, instead of the names of all ( p ), 
This rule must be drawn up and taken from the office of the clerk of the 
rules, within two days after the end of the term in which it was moved 
for; otherwise it shall not be drawn up or entered , nor shall any further 
proceedings be had in such ejectment. (R. M, 31 G\ 3, r. 1 ) (q). 

At the expiration of the time limited for the tenant's appearance 
( vide post, 5 38 ), search the books at the Judge’s chambers for a plea and 
consent rule upon the part of the tenant; and ifnone be filed, then make 
an incipitur on plain paper , and an incipitur on the roll ( as iyjhe case of 
a judgment by default, when final, see ante, 505), and upon producing 
your rule for judgment, the clerk of the judgments will sign judgment. 
Pay him 4s. 2d. if the ejectment be by original. An appearance must 
previously be entered for the casual ejector (r); or if by bill, then 
common bail must be previously filed for him (a). There is no occa- 
sion for a rule to plead (t), nor for a demand of plea. Judgment must 
not be signed before the afternoon of the day after that when*the rule 
for judgment expired; and if Sunday be the last day, the plaintiff must 
wait till the afternoon of Tuesday (u). There is no distinction, in point 
of effect, between this judgment and a judgment obtained upon a ver- 
dict against the tenant or other person claiming title. It should seem, 
that uuless a rule for judgment has been duly entered or given, the de- 
fendant may appear and plead at any time before judgment has been 
signed against the casual ejector (a:). 

When judgment against the casual ejector jf-js been signed, engross 
a writ of . possession on parchment (y), talfe the judgment paper 
and writ to the sealer of the writs, who will seal it; pay 7 d. Take 

(m) See the form as to the whole of Chit. Forms, 44ft; and of the judgment, 
the premises, Chit. Forms, 447; the Id. 

like, as to part. Id.; the like, where' (*) Tidd, 1224. See form. Chit, 
there are several tenants. Id. Forms, 452. 

(n) Chit. Sum. Pxact. 219. (/) Ad. Eject. 2nd ed. 222. 

(o) Id. 22 0. («) Doe v. Hedges, 4 D. & R. 393; and 

(;.)) I)oe Burtton v. Roe , 7 T. It. 477, see Hyde v. Thrwtout, Saycr, 303. 

ante, 530. (.*) Chit. sum. lhrac. 221, ante, Vol. 

(V) 4T.H. 1. 1, 202. 

<r) R. M. 33 C. 2; 2 Sellon, 100. See (y) See the form. Chit. Forms, 470 
the form of praxipe lor appearance, • 
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the writ to the sheriff's office , and get a warrant on it ; and give the 
warrant to an officer to execute. As to the execution of this writ, 
vide post, 553. 

Setting aside judgment. Sfc.] At anytime before the writ of pos- 
session is executed, the/tSurt, or a Ju in vacation, upon an affi- 
davit of merits, or that the defendant believes there is a good defence, 
may sqt aside or stay the proceedings, on payment of costs, and let in 
the tenant or other person claiming title to defend the action, by ob- 
liging the plaintiff to accept a plea (*) ; but the Court will not, in ge- 
neral, grant this indulgence to parties, after execution executed (a); 
or, as it seems, after a trial has been lost ( b ). Where the landlord, 
after notice to quit, brought an ejectment against the tenant, and ob- 
tained a verdict, and the latter still continuing in possession, he dis- 
trained on him for rent which became due after the verdict, and 
which he paid, it was hefd, that the execution in the ejectment could 
not be stayed, as the tenant should have disputed the distress (c). In 
a late case, however, the Court of Exchequer set aside a regular 
judgment and writ of possession executed, on an affidavit by the at- 
torney for the landlord and tenant, that he had received no instruc- 
tions for entering an appearance, but had neglected it, owing to mat- 
ters personally affecting himself, which had prevented his attending 
to it (d). in another l tase, a judgment against the casual ejector 
was set q$jde after execution executed, on the ground that there 
hpd been no notice given to the landlord by the tenant in posses- 
sion of the premises, and consequently no trial of the merits; 
and the terms made were, that the landlord should pay costs to the 
lessor of the plaintiff, and that the possession should be, in the mean- 
time, retained by the latter ( e ). And in cases of collusion, the Court 
will always thus interfere (/). If the Court will not interfere, then 
the landlord’s or tenant’s remedy is to bring an ejectment and try 
his right (g). 

Appearance and plea by tenant .] The appearance is entered and 
plea delivered, either by the tenant upon whom the declaration and 
notice was served, or by his landlord, or by both jointly, or by some 
other person claiming title to the premises. In town causes , where the 
notice requires the tenant to appear on the first day of the term, he 
is allowed four days,cfter the rule for judgment already mentioned 
has been drawn up ami entered, to appear and plead, provided the 
rule be drawn up and entered before the last four days of the term ; 
or if drawn up and entered within the last four days of ’ term, he 


(s) Anon. 2 Salk. 516; Dobbs v. Passer, 
2 Str. 975; Doe Troughton v. Roe, 4 Bur. 
199& 

(a) Doe Ledger v. Roe , 3 Taunt. 506; 
Coodtitle v. Bad title, 4 Taunt. 820. 

J b) 2 Sellon, 178. 

(?) Doe Holmes v. Davies , 2 Moore, 


<rf) Doe Shaw v. Roe, 1 3 Price, 260. 
(e) Doe Ingram v. Roe , 11 Price, 607, 
post, 539 . 

if) See Doe Grocers* Company*. Roe, 
5 Taunt. 205; Coodtitle v. Badtitle, 4 
Taunt. 820. 

(g) See 2 Sellon, 230; Harr. L. & T. 

870 . 
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has until two days before the essoign day (/) of the following term al- 
lowed him. But if the notice were to appear generally of the term, 
he shall have the entire of the term to appear and plead. In country 
causes , the tenant, &c. had formerly until four days exclusive after 
the issuable term previous to ithe assizes, allowed him for the same 
purpose (g) ; but now, by ft. $A1821 ( h ), in country ejectn^ents, where 
the declaration is served befoA the first (ft. T. ilV. 4) day of Michael- 
mas or Easter term, the time for the appearance of the tenant shall be 
within four days after the end of such terms respectively:, ami the 
same, of course, as to Hilary and Trinity terms. 

It should be remarked, that a tenant is not bound to appear, 
even although his landlord offer to indemnify him (i); nor can 
the landlord appear and defend the ejectment in the tenant’s name, 
without his consent (j) ; and if he do, the appearance and plea would 
be irregular, and the Court would order jJ # to be withdrawn ( k ). 
The landlord, however, may have leave to Appear and defend the 
action in his own name, as shall be stated presently; and for this 
purpose the tenant, when served with a declaration in ejectment, is 
bound to give immediate notice thereof to his landlord, under pain of 
forfeiting three years’ improved rent of the premises (I). Where 
the tenant had not given notice to the landlord of the ejectment, 
and there was judgment against the casual ejector, the Court set 
aside the judgment, and ordered the tenant 4o pay all the costs 
to the lessor of the plaintiff, on the landlord’s entering intone usual 
rule to try the title ( m ). On the other hand, if the ejectment be 
brought by the landlord, or any other person claiming under him* 
tl. ' Court will not let the tenant in to defend the action on any sup- 
posed defect of title (n). 

The mode of appearing. for the tenant is thus: Get a blank con- 
sent rule at the rule office , and fill it up (o). By ft. M. 1820 (p), the 
defendant shall specify in the consent rule for what premises lie intends 
to defend , and shall therein consent to confess upon the trial that he 
(if he defend as tenant, or if he defend as landlord, then that his te- 
nant) was in possession of the premises at the time of the service of 
the declaration. The consent rule need not set out the .Christian 
and surname of the lessor of the plaintiff (y). Where the ejectment 
has been brought by one tenant in common against another (r), or 
by one coparcener or joint* tenant against another (s), the Court, 
upon application, will let in the tenant, &c. t<5 defend, upon his con- 
fessing lease and entry only, so as to put the lector of the plaintiff to 


(/) Query as to the essoign day, see 
ante, 530, n. (/). 

(g) See Hyde d. Culliford v. Thrust- 
out, Say. 303; Barnes. 180; Mason d. 
Kendale v. Hodgtum, Id. 250. 

(h) 4 B. & Aid. 539. 

(t) Right v. Wrong, Barnes, 173. 

(j) Roe Jones v. Doe, Barnes, 178. 

(k) 2Sellon, 179. 

(l) 11 G. 2, c. 19, s. 12. See Buckley 
v. Buckle*/, 1 T. R. 047; Crocker v. Fo- 


thergill, 2B.& Aid. 052. 

(to) Doe Troughton v. Roe, 4 Burr. 
1996; see ante, 538. 

( n ) Driver v. Laurence, 2 W.B1. 1259. 
( 0 ) See the form, Chit. Forms, 450. 

( p) 2 Chit. Rep. 375, 379. 

\q) Doe Spencer v. Reid, 3 Moore, 96. 
tr) Oates v. Brydon , 3 Bur. 1895. 

(s) Doe Gigner v. Roe, 2 Taunt. 397; 
and see Doe White v. Cuff, 1 Camp. 
173; Rose. 2nd ed. 329. 
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prove at the trial an actual ouster ; provided the tenant do not dis- 
pute the plaintiff's title as joint tenant, &c. ( t ). If the ejectment be 
upon a supposed original, strike out the words “ and file common bail” 
in the printed form, and instead of the words “ bill,” insert “ writ,” 
Let the defendant's attorney sign the rvte, leaving room above his sig- 
nature for that of the attorney for the pltyteiff. Then, if the ejectment 
be by original, make out a pracipe for Ait appearance («) ; and take 
it to the filacer of the proper county , who will thereupon enter an ap- 
pearance for the tenant ; pay him 3s. 6d. ( a ), and if more than one 
defendant , pay him Ad . for each of the others. Or if the ejectment be by 
bill, get a common bail piece at the stationer's ; fill it up (y) ; and take 
it, together with the consent rule, to the clerk of the common bails, who 
will number (R. E. 30 G. 3.) and file the bail piece, for the tenant ; 
pay him Is. Cd., if in term or within six days after it; and Ad. addi- 
tionally after that time? for a post terminum. The filacer, or clerk of 
the common bails , will at the same time mark the consent rule . Next, 
whether the ejectment be by original or by bill , engross the general issue 
upon plain paper (a)/ annex the rule to it, and leave both at the Judge's 
chambers. Pay the Judge's clerk 2s. 

According to the usual terms of the consent rule, the defendant 
can plead the general issue only; but the Court, upon application, 
may give him leave to plead to the jurisdiction, {ante, 470), such as a 
plea of ancient demesne, or the like (a). It is necessary to remark that 
the plea ef ancient demesne in ejectment must be pleaded within four 
days, or within the first four days of the term (b), although that happen 
to be before the expiration of the time limited for the tenant’s appear- 
ance. The Court have allowed it to be filed de bene esse, within the first 
four days of the term, pending a rule nisi for permission to allow the 
plea to be pleaded (c). A plea puis darrein continuance, of a release 
by one of the lessors of the plaintiff, is bad on demurrer (d). If the 
plaintiff after issue, and . before trial, enter into part of the premises, 
the defendant, at the assizes, might plead it as a plea puis darrein 
continuance: nor is it. in the discretion of the Judge to reject it or 
not, for he is bound to receive it, being made part of the record, 
and as the plaintiff' cannot reply to it at the assizes, the trial is 
stopped (e). Where the name of the plaintiff’s lessor was inserted 
in the body of the plea (as the person complaining) instead of that 
of the nominal plaintiff judgment signed against the casual ejector, 
under the idea thatffhe plea was null and void, was set aside with 
costs as irregular (/)'. The defendant may obtain time to plead as in 
other cases. See Vol . 1 ,p. 198. 


(i t ) Anon. 7 Mod. 30. 

<w) See the form. Chit. Forms, 452. 
(x) It should seem that the rule of 
M.T. 3W.4, r. 2, is not applicable to 
ejectments. 

(?/) See the form. Chit. Forms, 452. 
(0 Id. 

(a) See as to affidavit necessary to 
support an application for leave to 


plead this plea of ancient demesne. 
Doe Hunt v. Roe, 2 Bur. 1046*. 

(b) Dunn Wroot v. Venn, 0 T. R. 474. 
See ante, 470. 

(<:} Doe Morton v. Roe, 10 East, 523. 

(d) Doe Rime v. Brewer, 4 M. & Sel. 
300, 2 Chit. Rep. 323, S. C. 

(e) 2 Sell. 102, ante, Vol. 1, p. 280. 

(/) 2 Sell. 188. 
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When the time limited for the tenant’s appearance has expired, let 
the plaintiff’s attorney call at the Judge’s chambers, anS get the consent 
rule ; and , after separating the plea from the rule , let him sign the 
latter, and take it to the clerk of the rules , who will thereupon draw up 
the rule (h). { * 

If the plaintiff delay takft% the plea, &c. ‘from the judge’s cham- 
bers, or delay proceeding afterwards, the defendant m »y rule him to 
reply; and if he do not reply within the time 'limited by the rule, 
which is four days, the defendant may sign judgtnent of nonpros (i). 
The defendant, however, in such a case, where the lessor of the 
plaintiff has never entered into the consent rule, will not be entitled 
to costs ( k ), the plaintiff being a mere nominal adversary. But he 
will be entitled to costs on a nonpros, for not replying, when the lessor 
of the plaintiff has joined in the consent rule. 

JVheti you have got the rule from the clerP^f the rules, make up the 
issue , as directed post, 545 (l) ; annex a copy of the rule to it, and 
deliver it to the defendant's attorney. 

If the tenant defend only for part, the plaintiff may of course sign 
judgment against the casual ejector for the residue. 

Appearance and plea, fyc. by landlord, and others .] We have al- 
ready seen, ante, 539, that although the tenant in possession is not 
bound to appear and defend the action, yet he is obliged, under a pe- 
nalty, to give his landlord notice, when a declaration in ejectment 
has been served on him. And by 11 G. 2, c. 19, s. 13, the Court may 
allow the landlord to make himself defendant, by joining with the 
tenant, if the tenant appear; but if the tenant neglect or reftise to 
appear, judgment shall be signed against the casual ejector for want 
of such appearance ; yet, if the landlord shall desire to appear by 
himself, and consent to enter into the like rule the tenant must have 
entered into had he appeared, the Court shall permit him td do so; 
and shall order a stay of execution, upon the judgment, against the 
casual ejector, until they shall make further order therein. A liberal 
construction has been given to this statute; and the Court have let 
in the heir of the landlord, although he had never been *in posses- 
sion (m), a remainder-man under the same title with the original 
landlord (»), a devisee in trust (o), and a mortgagee ( p ), severally, to 
defend the action. And where a lord, claiming by escheat, applied 
to be admitted a defendant in an action brougi^' by one claiming as 
heir, the Court directed the lord to bring an ejectment, and the heir 
to be admitted to defend; and said, that if the lord refused, they 
would discharge his rule to be admitted; or if the heir refused, they 


(h) See the form. Chit. Forms, 450. 
(t) Goodriaht d. Wardv. Badtitle, 2 
W. Bl. 763* 

(k) Id. 

{1) See Chit. Forms, 460. 

(m) Lovelock v. Lancaster, 4 T. R. 
122; and see 3 T. R. 783, S. t\ 


(n) Lovelock v. Doncaster , 3 T. R 
,« 3 . 

(<>) Lovelock v. Doncaster, 4 T. R. 
122. See Roe Leak v. Doe, Barnes, 193. 

( p) Doe TUyard v. Cooper, 8 T. R. 
645 ; Doe Tubb v. Roe, 4 Taunt. 887. 
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would allow the lord to defend ( 9 ). But a mortgagee would not be 
permitted to ccftne in, and defend, as landlord, unless he be interested 
in the result of the suit (r). Where the tenant came into possession, 
under an agreement with the lessor of plaintiff, for a term of years, but 
afterwards disclaimed the tenancy, th^ Court held that a stranger, 
claiming titltf, should nptbe admitted ter 'defend ; or, that if he hap- 
pened to be admitted, he should not be allowed to impeach the title 
of the«lessor of plaintiff; or to set up any other defence than that of 
which the tenant might have availed himself, had he appeared (s). 
Whereupon an ejectment against the tenant in possession, who came 
into possession as tenant of the lessor of the plaintiff, a third person, 
having an adverse title, entered into a consent rule to defend, as 
landlord, the Court discharged such rule, with costs (<)• 

The Court have, in some instances, even after judgment against 
the casual ejector, let th^Iandlord in to defend the action. ( See ante , 
p. 538.) 

Where a party is landlord of the whole, and tenant of part of the 
premises, and the tenants are paupers, if he alone be the real party 
defending, he should appear, and defend as landlord for the whole; 
or, in default thereof, a rule or order may be obtained for setting 
aside the appearances and pleas of the tenants, and judgment may be 
signed against the casual ejector (w). 

The motion for the*Iandlord to be admitted to defend, cither with 
the tenam, or by himself, is a motion of course, and requires only 
counsel’s signature. Get the motion paper signed by counsel , take it 
to the clerk of the rules , and draw up the rule (z) ; pay 5s. 6d. ; and 
annex a copy of it to the consent rule and plea , before you leave them 
at the Judge* s chambers. You then proceed , as in ordinary cases , 
where the tenant appears alone. ( See ante, p. 539). If the landlord 
appear by himself, the rule gives liberty to the plaintiff to sign judg- 
ment against the casual ejector, until further order (a). The plaintiff, 
thereupon, immediately signs judgment against the casual ejector; 
and, if the landlord does not appear at the trial, the plaintiff, upon pro- 
ducing the postea and office copies of the rules, must move for leave 
to sue out execution, and the Court will accordingly grant a rule nisi(b). 
But if the landlord does appear, and the cause be tried, and a verdict 
and judgment obtained against him, execution may be issued against 
him without any furthg- order of the Court (c). 

Cognovit (<?).] The defendant, after entering into the consent rule, 
may, 'if he wish, withdraw his plea and confess the action (a). The 

iq) Fait claim v. Shamtitle, 3 Bur. Forms, 461. 

1290. (6) See the form of the rule. Chit. 

(r) Doe Pearson v. Roe, G Bingh. Forms, 468. 

613, 4M.&P. 437, S. G. (c) See Doe Lucy v. Bennett, 4 B. & 

ts) Doe Knight v. Smythe, 4 M. & Sel. Cres. 897, 7 D. & R. 261, S. C.; Doe 
347. Roberts x. Gibbs, 1 Chit Rep. 47; Doe 

(f) Doe Horton v. Rhys, 9Y. & J. 88. Simons v. Masters, Id. 233, post , 554. 

(v) Thrustaut v. Shenton, 10 B . & id) See ante, 486, as to cognovits in 
Cres. Ill, post, 544. general. 

(s) See the form, Chit. Forms, 451. (<?/ See the form of cognovit, Chit. 

(a) See the form of the rule, Chit. orms, 453. 
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plaintiff, in such a case, after a reUcid verifications entered, may sign 
j udgment in pursuance of the cognovit , as directed ante, 490 (/). This 
is a final judgment, and has the same effect as a judgment upon verdict. 
Where the landlord defended the action at his own expense* but in 
the name of his tenant, the. Court, upon application, set-aside a judg- 
ment entered up on a cognovit given by the tenant, and let in the 
landlord to defend the action in his own name (g). 


Particulars of ‘ premises , See.'] The defendant, if he have any doubt 
as to the lands, &c., for which the ejectment is brought, may take 
out a summons before a Judge, calling upon the plaintiff to give him 
a bill of particulars (h). Also, where the ejectment is brought for a 
forfeiture, the Court, upon application, will rule the lessor of the 
plaintiff to give the defendant a particul^ of the covenants and 
breaches, &c., on which he means to insist that the defendant has 
forfeited his term, and that he shall not be allowed to give evidence 
at the trial of any thing not contained in those particulars (i). The 
Court or a Judge may also, under circumstances, order the defendant 
to give a particular of the premises for which he defends. Where 
the lessor of the plaintiff is unknown to the defendant, the latter may 
call for a particular of his residence or place of abode from the oppo- 
site attorney, and if he refuse to give it, or give in a fictitious account 
of a person who cannot be found, the Court will stay proceedings 
until security be given for costs ( Jc ). 


Security for costs (/). Staying or setting aside, or consolidating 
proceedings.] The Court will exercise an equitable jurisdiction over 
the proceedings in an action of ejectment, which, for the purposes of 
justice and convenience, may be said to be peculiarly its own crea- 
ture ( m ). . 

The defendant may move to stay proceedings until a guardian shall 
be appointed for an infant lessor, to answer costs (post, Book 4, Part 1 , 
Chap. 11); or, where the lessor of plaintiff is abroad or dead, or is 
unknown, until security be given for costs. (Id.). So, the .Court will 
stay proceedings in a second action, until the costs in the first shall 
be paid, if the second action be in the slightest degree vexatious. 
(Id. Chap. 10) (n). If ejectment be brought for nonpayment of ikit,or 
of principal and interest due on a mortgage,* the proceedings npy be 
stayed upon payment of the money to the landlord or mortgagee Jpr ? in 


(/) See form of preecipe for appear- 
ance, Chit. Forms, 452; and of entry 
on roll. Id. 453. 

(g) Doe Locke v. Franklin , 7 Taunt. 
9, 1 Chit. 390, n., S. C. See Payne v. 
Rogers , 1 Doug. 407, 2 H. Bl. 349, S.C. 

(h) Doe Saunders v. Newcastle, Duke 
of, 7 T. R. 332. See form of summons 
and particulars. Chit. Forms, 450. 

(<) Doe Birch v. Phillips, 6 T. R. 597- 
Tenny v. Moody, 3 Bing. 3, 10 Moore, 
252, S. C. See form of particulars, 


Chit. Forms, 456. 

(k) Tidd, 470; and see ante, Vol.l, p. 
29. 

(0 As to the recognizance for costs 
in ejectments under 1 G. 4, c. 87, see 
post, 504. 

(m) Per Bayley, J., 10 B. & Cres. 111. 

(n) Doe Selby v. Alston, 1 T. R. 491 ; 

Keene d. Angel v. Angel, 6 T. R. 740; 
and see Doe Rees v. Thomas , 4 D* & R. 
145; Doe Williams v. Winch, ZB. $ Aid. 
002 ; Harr. L. & T. 871. , 
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case of their refusal, upon payment of it into Court. (Id. post , 562)(o). 
But where the defendant moved to stay proceedings in an ejectment, 
upon the ground that the title of the lessor of the plaintiff had deter- 
mined since the commencement of the action, the Court refused the 
rule, saying, that the plaintiff had a riglft.to proceed for the recovery 
of his damages and costs* ( p ). 

Whe^e a demise is inserted in the declaration in the name of a 
party without his consent, the Court on motion will order it to be 
struck out, unless the justice of the case would be defeated, and the 
party has had an indemnity tendered to hitn before the ejectment 
was brought (q). The application should be made on behalf of such 
party, and as speedily as possible after he has. knowledge of the pro- 
ceedings (r). 

If the appearance an<Jj)lea be entered in the name of the tenant, 
or a person against his ' consent, the Court will order it to be set 
aside. (Ante,p. 539). 

Where several ejectments are brought for the same premises upon 
the same demise, the Court, on motion (which is for a rule nisi ), or a 
Judge at chambers, will order them to be consolidated ( 5 ). The lessor 
of the plaintiff having brought three ejectments in the King’s Bench 
for the same property, the Court stayed the proceedings in two of 
them, and compelled *he plaintiff to confine himself to one, upon cer- 
tain termsi . which rendered it probable that, in the event, he would have 
tgpay the costs: whereupon he brought an ejectment for the same 
property in the Common Pleas, but the proceedings thereon were 
stayed by that Court (f). 

Where there are several defendants to whom the plaintiff delivers 
declarations, for the recovery of the same premises, the Court would 
probably now, since the 3 & 4 Will. 4, c. 42, (which gives one of se- 
veral defendants who is acquitted his costs), on the motion of the plain- 
tiff*, join them all in one declaration, although they are severally con- 
cerned in interest, though before that act the Court would not do 
so ( u ). 

The Court may, under circumstances, compel the real defendant to 
pay the costs, though he is no party to the record (v). And where A. 
was the tenant in possession of part of the premises and landlord of the 
whole, and B, and C., his tenants of other parts, were mere paupers, and 
the claimant brought three ejectments against them, to which three ap- 
pearances were entered, it was considered, thatthe lessor of the plain- 
tiff, to secure his costs of the proceedings against the paupers, should 
have applied to the Court, or a Judge at chambers, to set aside, with 
costs, the appearances and pleas, and for the lessor to be at liberty to 
sign judgment against the casual ejectors, unless the landlord would 
come in and defend, as landlord, for the premises in possession of his 
tenants, the two paupers; or (as A., the landlord, was one of the 

(o) See the forms. Chit. Forms, 457. vit, Chit. Forms, 4G8. 

( ») Thruztout v. Grey* 2 Str. 1056. (a) Harr. L. & T. 847; post. Book 4, 

(q) Adams Eject. 186; Doe Vine v. Part 1, Chap. 8. 

Figgins, 3 Taunt. 440; Doe Hammek v. (t) Doe Carthew v. Brenton, 6 Bing. 
Corporation of Plymouth, 2 Chit. ttep. 469. 

170. (w) Bun. Eject. 187. 

(r) See Doe Shepherd v. Roe, 2 Chit. (u) Doe Masters v. Grey, 10 B. & Cret>. 
Rep. 171 ; Id. 170. See form of affida- 615. 
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parties served with the ejectment), that the les§or # of the plaintiff 
might have obtained a consolidation rule, that the ejectments brought 
against the tenants should have abided the event of the verdict in the 
action against the landlord ; taking care to have incorporated with 
such rule that A., (the landlord), should pay the costs of those eject' 
ments brought against the tenants, in the event of sucn verdict being 
in favour of the lessor of the plaintiff (x). In the same case, A. (the 
landlord of the whole and tenant of part)j instead of entering into 
the landlord’s rule, obtained a rule for the consolidation of the three 
actions, and that the ejectment against his tenant B. should abide the 
event of the ejectment against his tenant C.: the ejectment was tried, 
and the lessor of the plaintiff obtained a judgment against C. and took 
possession of all the premises, and the Court compelled A. (the land- 
lord), to pay the costs of that ejectment : but the lessor of the plain- 
tiff was compelled to pay his own costs the application ( y ). In 
Berkeley v. Dimery (z), Lord Tenterden said, “ that in an ejectment 
the tenant in possession must be sued ; and the Court will not permit 
a person to put a mere pauper into possession merely to evade the 
costs.” 

As to setting aside the judgment, see ante , 538. 

As to staying the proceedings where the plaintiff is endeavouring 
to proceed to a trial at the assizes under the provisions of the 1 W. 4, 
c. 70, s. 36, see post, 569. 


Replication, fyc."] The plaintiff will reply as in other cases. If he 
do not, and the defendant wish to compel him to do so, he should pur- 
sue the directions pointed out, ante , 541. A discontinuance is allowed 
in an ejectment. The Court will not, however, give the plaintiff leave 
to discontinue, after a special verdict has been had, in order to adduce 
fresh proof in contradiction to the verdict (a). 

The defendant is entitled to costs on a nonpros for not replying 
when the lessor of the plaintiff has joined in the consent rule, or for 
not entering the issue or proceeding to trial according to notice, or on 
a judgment as in case of a nonsuit (6). {Ante, 541 ). 

Issue — Notice of trial— Jury process.^ When you have got the con- 
sent rule frdm the clerk of the rules, as directed ante, 541, make a 
copy of it; make up the issue upon plain paper , substituting the name 
of the tenant, fyc. for that of the casual ejector, Richard Roe , in the 
declaration . In actions by original, it is more correct to entitle the 
issue of the same term as the declaration (c); although it may be 
(and usually is, when made up by the attorney) intitled of the term 
in or of which issue was joined, in the same manner as in actions by 
bill. In actions by bill, the issue must be intitled of the term in or of 
which issue is joined (d). In an ejectment by landlord, where the fee 


(x) Thrustout v. hmton, 10 B. & 
Cres. 110. 
ii/) Id. 

(z) 10 B. & Cres. 113, n. 

(a) Doe Cray v. Gray, 2 W. Bl. 815. 


(b) See form of judgment of nonpros 
for not replying. Chit. Forms, 459. 

(c) See Lee v. Clarke , 2 Fast, 333. 

(d) Wood v. Miller, 3 East, 204 
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nancy has expired, or the right of entry accrued in or after either of 
the issuable terras, and the proceedings are under the 1 W. 4, c. 70, 
s. 36, the issue should be intitled specially of the day on which the 
declaration is specially intitled. In actions by original, the issue, 
afterstating the term, commences at once with an entry of the de- 
claration. Id* actions by 9 bill, the issue commences with a memo- 
randum, prefatory to the declaration and proceedings. The decla- 
ration and pleadings must be correctly copied in the issue ( e ), 
each forming a separate paragraph. In actions by bill, when the plea 
is of a term subsequent to that in which the issue states the bill to 
have been exhibited, it is necessary in the issue to continue the plea 
to the bill by an imparlance, otherwise it would be a discontinuance. 
But there is no need of continuing the bill down, from term to term, 
to the plea (/) ; for the course of this Court is at once to enter an im- 
parlance to the first day o?£he term in or of which issue is joined, being 
the term of which the issue is intitled, without any regard to the 
times at which the plea and subsequent pleadings have been delivered. 
There is no need, however, of a continuance at all, if the issue be 
joined in the same term the bill is alleged to have been exhibited. 
Nor is it necessary to enter an imparlance on the replication, &c.; 
though, in fact, delivered of a subsequent term; for it is presumed 
to be of the same term with the preceding pleadings ( g ). In actions 
by original , it is unnecessary to enter any continuances on the plea, 
&c., in making up the issue; for the declaration, and all the subse- 
quent pleadings, are supposed to be of the same term ( h ). After the 
pleadings are all copied in their order, the issue concludes, as in or- 
dinary cases, with an award of the venire facias , as a continua- 
tion of the last paragraph (i). The practice as to when and by whom 
the issue is to be made up , is the same as in ordinary cases , see ante, 
Vol. 1,219, 220; and the practice as to when and by whom and how the 
issue is fo be entered, is the same as in ordinary cases, see ante, Vol. 1, 
221, 222. Indorse the notice of trial on the issue , and annex to it the 
copy of the consent rule , and deliver them to the defendant's attorney. 
Then sue out jury process , make up your Nisi Prius record, enter the 
cause for ttial , and deliver your briefs to counsel, as in other cases (k). 

The time for giving notice of trial is the same as in ordinary cases, 
see ante , Vol. 1, 223, &c. But in an ejectment by a landlord, where 
the tenancy has expired, ora right of entry accrued, in or after either 
of the issuable terms, and the landlord has delivered a declaration in 
or after the term, within 10 days after his right of entry accrued, and 
with 10 days’ notice to appear and plead thereto, then, at least six 
clear days’ notice of trial before the commission day at the assizes 
must be given: the Judge may, however, postpone the trial to the next 
following assizes. (1 W. 4, c. 70, s. 3G, post, 509). By appearing and 

(c) See Aaron v.Chaundry, 4 D. & R. (i) See various forms. Chit. Forms, 
41, 2B.&C.502, S.C. 400. 

(/) Curlewi it v. Dudley, 2 L. Raym. (ft) See the forms of the issue and 
072, 1 Salk. 179, S. C.; Hardw. 322. notice of trial, the nisi prim record, 

„ (r) 6 Co. 76. the jury process, &c. Chit. Forms, 

(ft) 2 Saund. 1 e. 400, 401, 402; Chit* Sum. Prac. 374. 
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defending at the trial, the defendant cures any defect yi the notice^). 
The record of Nisi Prius will in general be in the ordinary form; but 
in an ejectment by a landlord under the above act of 1 W. 4, c. 70, 
s» $6, when the declaration has been delivered in or after an issuable 
term specially intitled of thd day after the demise, then, in making 
up the record, the proceedings should be stated accordingly. The 
Court have refused to set aside the verdict, on the ground that there 
was a variance between the description of the premises in the Nisi 
Prius record and the issue; it not being stated how the premises were 
described in the declaration delivered ( n ). 

Trial, #c.] There being but one plaintiff in ejectment, in case 
there be several lessors, they cannot be heard separately by counsel, 
although they are separately interested (o). And if a landlord and 
tenant defend by different attornies, and ha$e different counsel, but 
it appears that the tenant claims no title but what he derives from the 
landlord, the Judge at the trial will only allow one counsel to address 
the jury for the defence; but the party’s counsel, who does not ad- 
dress the jury, will be at liberty to cross-examine, and also to call 
witnesses (p). The plaintiff should in general be prepared to pro- 
duce the consent rule as part of his case: but where there is no 
doubt as to the identity of the premises sought to be recovered with 
those for which the tenant defends, he is not bound to produce 
it(y). Proof of the service of the declaration on the Tenant in 
possession is sufficient, without producing the landlord’s rule rt> 
shew that the defendant comes in as landlord (r). The defen- 
dant may of course give any special matter of defence in evidence 
under the general issue ; and he will be entitled to begin to give evi- 
dence, and to the reply, as he would in ordinary cases if his special 
matter of defence were pleaded. ( See ante , Voh 1, 275.) .Also, 
if the lessor of plaintiff entered into any part of the premises, after 
issue joined and before trial, the defendant may plead this matter 
puis darrein continuance . ( Ante,Vol . 1, 286). If the plaintiff do not 
proceed to trial in pursuance of his notice, without having counter- 
manded it in time, the defendant shall have his costs of tne day, or 
judgment as in case of a nonsuit, as in other cases. ( See post , Book 4, 
Part 1, Chap. 23, 24). 

If the defendant do not appear and confessMease, entry, and ouster, 
and that he or bis tenant was in possession df the premises at the 
time of the service of the declaration, then, after calling the defen- 
dant (and his attorney, if he be within the rule), the plaintiff must 
be called and nonsuit; and, at the prayer of the plaintiff, this fact is 
entered on the postea, namely, the plaintiff was nonsuit, because the 
defendant did not appear and confess lease, entry, and ouster, which 


il) Doe Antrobus v. Jt 
Ado! 


w, 3 B* & 

Adol. 402, ante , Vol. 1, 226. 

In) Doe CotteriU v. Wylde, 2 B. & Aid. 
472. 

(©) Doe Fox v. Bromley, 6 D. & R. 
292. 

(p) Doe Hogg v. Tindale, 3 C, & P. 


665. 

(q) Doe Greaves v. Baby, 2 B. & Add. 
948 ; sed vide Doe Lambic v. humble, 

1 M. & M. 237- 

(r) Doe Giles v. Warwick, 5 Vi. 8c Se) 

493. * 
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will entitle him # to sign judgment against the casual ejector («). So» 
if there be several defendants, and some of them do not appear and 
confess lease, entry, and ouster, a verdict must be taken for them, but 
with an indorsement on the posted that it was because they did not 
appear and confess ( t ) ; ahd the trial proceeds as to the defendants 
who have appeared («)• After being nonsuit for this cause, or on a 
verdict for the plaintiff, he could not, before the passing of the 
1 IV, 4,*c. 70, obtain judgment till the ensuing term; but now (by 
the 38th section of that act, post, 553) if the Judge who tried the 
cause shall think fit to certify (w) that possession should be imme- 
diately obtained, a writ shall issue accordingly, and the costs may 
be taxed, and judgment signed and executed afterwards at the usual 
time, as if no such writ had issued; altering the form of the writ of 
execution accordingly, and as directed post, 553 (a). The Judge will 
not perhaps grant this Certificate on a nonsuitj unless an affidavit, 
stating the circumstances of the case, be laid before him (y). Sup- 
posing you do not obtain this certificate, and proceed according to 
this act, then the case must take its regular course; and you may, 
on or after the day in banc ( z ), or, if the cause be tried in the vaca- 
tion, on the first day of the ensuing term, and even before the posted 
has been delivered out by the associate (a), sign judgment against the 
casual ejector, as directed ante , 536, in the same manner as if the 
defendant had never appeared and pleaded ; and sue out execution (b). 
You may^lso proceed upon the consent rule for your costs ( c ), thus: 
(five the defendant the usual one dajfs notice of taxation, as directed 
Vol. 1, p. 319; then take the judgment paper, consent rule, and 
postea, to the master , and he will tax the costs upon the rule. Then 
make a copy of the rule and allocatur; serve it personally on the defen- 
dant, at the same time shewing him the original rule; make a demand 
of the % costs, and if he do not pay them, move the Court, upon an affi 
davit of the demand and refusal (d) for an attachment against him. 
This remedy by attachment is in general the only one the plaintiff 
has *for his costs, if he be nonsuited by the defendant’s not confessing 
according to the consent rule ( e ). 

. But in all cases of ejectment by landlord against tenant , if the de- 
fendant do not appear at the trial, and confess lease, entry, and ouster, 
then upon proof that such defendant or his attorney was regularly 


(.*) Bui. N. P. 98. See the form of 
pokea in this case. Chit. Forms, 404. 

(t) Bui. N. P. 98; Claxmore v. Searle, 

1 Ld. Rayra. 729. See Greenes v. Rolls, 

2 Salk. 456. 

(u) See the form of posted in this 
case. Chit. Forms, 465. 

(w) See form of certificate, Chit. 
Forms, 463. 

(x) The 1 W. 4, sess. 2, c. 7» noticed 
ante, Vol. 1, p. 317, post, 553, has 
other provisom of a similar nature 
relative to other actions, and they 
seem cumulative. 


& P. 589, post, 553, ante, Vol. 1, p. 316; 
and see form of affidavit, Chit. Sum 
Prac. 374; Chit. Forms, 463. 

(a) Doe Lord Palmerston v. Copeland , 
2 T. R. 779; ante, Vol. 1, 317, 318. 

(а) Doe Davis v. Williams, 2 D. & R. 
229, 1 B. & C. 118, S. C. 

(б) See Chit. Forms,468,447,448,449. 
(c) Goodright v. Vice, Barnes, 182; 

Doe Prior v. Salter, 3 Taunt. 485. See 
Thrustout v. Bedwell, 2 Wils. 7. 

id) See the forms, Chit. Forms, 468, 
469. 

(e) Run. Eject. 415; post, 550. 
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served with notice of trial, the plaintiff shall not be nonsuit; but the 
production of the consent rule shall in all such ca&s be sufficient 
evidence of the lease, entry, and ouster. (1 G. 4, c. 87, s. 2, post, 567). 

The plaintiff is not restricted in his proof to the number of acres, 
&c., or quantity of estate set* forth in his declaration. Therefore, if 
he declare for 40 acres, he may recover 20;*if he demand a moiety, 
he may recover a third (/). If the verdict be special, it should ap- 
pear upon the face of it that the lessor of' plaintiff had a right of 
entry at the time he commenced his ejectment (g). 

In ordinary cases of ejectment, the damages given are merely no- 
minal; the damages actually sustained by the detention of the pro- 
perty, &c., being usually recovered in an action of trespass for mesne 
profits. (Fol. 1, p. 308). But in ejectment by landlord against tenant , 
whether the defendant appear at the trial or not, the plaintiff, after 
proof of his right to recover possession of fbe whole or any part of 
the premises, may proceed to give evidence of the mesne profits 
thereof, which shall have accrued from the day of the determination 
of the tenant’s interest, down to the time of the verdict, or to some 
preceding day to be specially mentioned therein; and the jury shall 
thereupon give their verdict, both as to the recovery of the premises, 
and as to the amount of the damages to be paid as mesne profits. (1 
G. 4, c. 87, s. 2, post , 567). If the plaintiff wish also to recover the 
mesne profits, from the time of the verdict down to the time possession 
is delivered to him, he may afterwards proceed for it by actiofi of tres- 
pass for mesne profits, (id.). In an ejectment for the recovery ci 
premises conveyed for the purposes of the 1 fy 2 IV. 4, c. 38, (the 
recent act for the building of additional churches), the jury who try 
the ejectment, or the jury under a writ of inquiry, are to ascertain 
the value of the premises, &c. (s. 18). 

If, at the trial of an ejectment, the landlord against tenant , the 
plaintiff obtain a verdict, and it appear to the Judge that the folding 
of the jury is contrary to evidence, or that the damages given are ex- 
cessive, he may order the judgment to be stayed until the fifth day 
of the next term, provided the defendant forthwith undertake to find, 
and on condition that within four days from the trial he shall ac- 
tually find, security by the recognizance of himself and two sufficient 
sureties, in such reasonable sum as the Judge shall direct, condition-' 
ed not to commit any waste, or act in the nature of waste, or other 
wilful damage, and not to sell or carry off any standing crops, hay, 
straw, or manure produced or made, (if any), upon the premises, 
and which may happen to be thereupon, from the day of the verdict 
to the day on which execution shall finally be made upon the judg- 
ment, or the same be set aside. (1 G. 4, c. 87, s. 3, post, 567). This 
recognizance, however, shall stand discharged, in case the defendant 
shall bring a writ of error, and put in bail in error. (Id.). 

(/) Denn Burges v. Purvis , 1 Bur. ton v. Langley, 3 Ld. Raym. 154; Thom - 
320. by v. Fleettvotxl , 1 Str. 318; Holdfast v, 

lg) See Taylor v. Horde, 1 Bur. 00-74; Dowsing , 2 Id. 1253. 

Chaman Brown, 3 Bur. 1020; Brough- 

E 3 
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Costs.] The prevailing party is entitled to costs in nearly the same 
cases as in personal actions. If no person appear to the ejectment, 
and judgment be consequently entered against the casual ejector, the 
plaintiff has no other remedy for his costs, than by his action for 
mesne profits, noticed hereafter, in which they are recoverable against 
the tenant ascconsequenthil damages (»). * If there be several defen- 
dants, and the plaintiff have a verdict, each of them is liable for the 
entire costs, even although they defend severally (o). If several de- 
fend jointly, and succeed, they shall be entitled to costs ; but the 
plaintiff may pay the costs to which of them he pleases (p) ; if they 
defend severally, they are entitled to costs if they succeed, in the 
same manner as in other cases. (8 # 9 W. 3, c. 1 1, s. 1, see 3 Sf 4 W. 
4, c. 42, s. 32). So, if the plaintiff be nonsuit on the merits, the de- 
fendant is entitled to costs; (4 J. 1, c. 3); but,where he is nonsuit, 
because the defendant h#g not confessed lease, entry, and ouster, we 
have seen ( ante, 547) that, so far from being liable to costs, he is en- 
titled to them from the defendant, according to the terms of the con- 
sent rule. The defendant is entitled to costs on a nonpros for the 
plaintiff’s not replying when the lessor of the plaintiff has joined in 
the consent rule, or for not entering the issue, or proceeding to trial 
according to notice, or on a judgment as in case of a nonsuit (q). 

If the plaintiff have a verdict, he recovers his costs against the de- 
fendant by a writ of execution, or by action, as in ordinary cases ; 
but if entiled to costs under the consent rule, upon his being nonsuit, 
as is above mentioned, the only way of recovering them is by at- 
tachment, as directed ante, 541. If the defendant be entitled to 
costs, either upon verdict or where the plaintiff is nonprossed or non- 
suit, his only remedy is by attachment ; for the lessor of the plaintiff 
not being a party to the record, he cannot have a writ of execution 
against him, but must proceed upon the consent rule only. The 
usual *n&>de is, to tax costs upon the postta , as in other cases , and sue 
out a ca. sa. against the nominal plaintiff for the amount of them ; 
make copies of the rule , allocatur and ca. sa. and serve them on the 
lessor of plaintiff , at the same time shewing them the originals, and de- 
manding the costs ; and if he do not pay them , move the Court , upon 
an affidavit of 'the demand and refusal (s),for an attachment against 
him (t). Suing out a ca. sa. against the nominal plaintiff, however, 
seems an absurd and unnecessary proceeding, and may, 1 think, be 
omitted; and the defendant may at once proceed on the consent 
rule, in the manner directed ante, 548, as to the plaintiff’s proceed- 
ing for costs upon a nonsuit (u). 

In some cases, if a mere nominal or pauper defendant be put in 
by the landlord or other person, for the purpose of trying the latter’s 

(n) Morris v. Barry , 1 Wils. 1, 2 Str. (q) See Tidcl, Sup. 189; ante , 541. 

1180, S. C.; Symonds v. Page, 1 C. & J. (s) Sec the form. Chit. Forms, 469. 

29. (t) Runn. Eject. 416. 

<o) Bui. N. P. 333, 336. (u) Doe Prior v. Salter, 3 Taunt. 485. 

(ja) Jordan v. Harper , 1 Str. 516; 

Duthy v. Tito , 2 Id. 1203. 



55 1 


Costs. — Judgment, 

right and evading the costs, the Court will make such landlord or 
other person answerable for the costs. (Ante, 544). So, on the other 
hand, if a stranger carry on a suit in another name, who has title, and 
yet is so poor that he cannot pay the costs ; in case he fail, the Court, 
on affidavit of the circumstances, will order the person who carried 
on the suit to pay costs to the defendant (a).* And see Is to compel- 
ling security for costs in general, ante, 543, and post , Book 4, Pari 
1, c. 11. • 

Where the lessor of the plaintiff died between the commission day 
and the trial, and the plaintiff was nonsuit on the merits, it was holden 
that the executor of the lessor was not liable for the costs of the non- 
suit ( y ). Where husband and wife were lessors, and the former died 
after entering into the rule, the wife was, notwithstanding, held lia* 
ble for the costs ; because they were to be paid by the lessor of the 
plaintiff, and both of them were such (z). •• 


Judgment. 1 IF a verdict have been given, let the prevailing party 
get the record of Nisi Prius from the associate , and, in town causes, 
indorse the postea on it, as directed V ol. 1, 314. (See the references 
to the forms, infra). If the verdict be not set aside , or the judgment 
arrested within the time allowed for that purpose, (see Vol. l,p. 317, 
318), then, if the verdict be for plaintiff, proceed to tax costs and sign 
final judgment, as directed Vol. 1, 318. If the verdict be for the de- 
fendant, costs are taxed upon the consent rule , as mentioitbd, ante, 
550(a). > • 

It may be as well observed, that if the Judge who tried the cause 
certifies only, under the 1 W. 4, c. 70, s. 38, (post, 553), that a writ of 
possession ought to issue immediately, and such writhe issued accord- 
ingly, the costs are taxed, and the judgment is, in general, signed 
and executed afterwards at the usual time, as if no such writ issued. 
The 1 W. 4, sess. 2, c. 7, however, (which, by sect. 5, does not destroy 
the above provision of the 1 W . 4, c. 70), allows the Judge who tried 
the cause to certify, on the back of the record, before the end of the 
sittings or assizes, that execution ought to issue forthwith , or at some 
future day, and subject or not to any qualification or condition ; and 
if the Judge certifies under this act, the costs may be taxed, and judg- 
ment signed forthwith , and execution may be issued forthwith or 
afterwards, according to the certificate, on anyiday in vacation or term ; 


(/) Run. Eject. 417> 

(?) Doe Payne v. Grundy, 2 D. & R. 
437, 1 B. & C. 284, S. C. 

(s) Harr. L. & T. 865. 

(a) See also, upon this subject, Wor~ 
rai v. Bent, 2 Str. 835 ; Fisher v. Hughes, 
Id. 908; Morresv. Barry, Id. J 180 ; Far 
v. Denn, 1 Bur. 362; Deckrow v. Jen- 
kins, Cro. Car. 178; Taylor v. Wilbore, 
Cro.E1.768; Co. Lit. 285; England v. 
Slade, 4 T. R. 683; Lindsey v. Clerke, 5 
Mod. 285. See the form of postea, up- 
on a nonsuit, for defendant’s not con- 
fessing lease, entry, and ouster, Chit. 
Forms, 464; and of judgment against 
casual ejector and writ of possession, 


in such a case, Id. 448, 449 ; of postea 
and judgment, &c., upon anonsuit for 
any other cause, Id. 471, 472 ; of postea 
and judgment, &c., upon verdict for 
defendant, Id. 466, 468 ; of postea for 
plaintiff, Id. 464 ; and judgment there- 
on, Id. 466; of postea where jury find 
against one defendant, and for another 
by reason of his not confessing lease, 
entry, and ouster, Id. 465 ; and judg- 
ment thereon, Id. 567 ; of postea where 
a moiety only is recovered, Id. 464 ; 
and judgment thereon. Id. 466 ; of 
postea where part is found for plaintiff 
and part for defendant, 465 ; and of 
judgment thereon, Id. 467. 
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and the postea , with such certificate as a part thereof, must be entered 
of record as of the day on which the judgment was signed; but that 
the party entitled to such judgment may if he chooses postpone sign- 
ing it. (See Vol. 1, 315, 316). * 

Error ] The proceedings upon a writ of error on a judgment in 
ejectment are the same (with one or two exceptions) as in other 
cases. • Bail is required where the defendant brings a writ of error 
after verdict for the plaintiff (16 & 17 C. 2, c. 8, s. 3); and the recog- 
nizance is taken for the amount of double the yearly value, and dou- 
ble the costs of the ejectment ( b ). It is not necessary that the plain- 
tiff in error should join in the recognizance ; or, if he do, he cannot 
be examined as to bis sufficiency (c). 

As the casual ejector cannot bring error, being a mere nominal’per- 
son, that writ can only 4*? brought after the defendant has. appeared 
and confessed lease, entry, and ouster ( d ) : even if the landlord be 
permitted to defend, a writ of error cannot issue in the name of the 
casual ejector. But on a writ of error from an inferior court, in the 
name of the casual ejector, the Court will not order a nonpros to be 
entered, though his release of errors be shewn, because inferior 
courts are not competent to proceed by the consent rule (e). 

The death of the nominal plaintiff cannot be assigned for error (/) ; 
nor can a defendant fn ejectment assign for error, that, being an 
infant, lit appeared by attorney, (dnte, Vol. 1, 329) (^). And it 
seems, that nothing «an be assigned for error, that would make it 
necessary to go again into the title of the premises (h). 

When the plaintiff obtains judgment, and the defendant brings a 
writ of error, the plaintiff cannot sue out execution until the writ of 
error be determined ( i ) ; provided bail in error be put in and per- 
fected, when necessary, within the time limited for that purpose. 
But tofiere the defendant below, pending a writ of error brought by 
him, brought a new ejectment to recover the same premises, the 
Court would not allow him to proceed in the new action until he 
quitted possession, or the tenants had attorned to the lessor of the 
plaintiff in the former action (Zr). Also, where a defendant brought 
a writ of error, the Court obliged him to enter into a rule not to com- 
mit waste pending the writ ( l ). And by 16 & 17 C. 2, c. 8, s . 4, if 


(ft) Keene Byron v. Deardon, 8 East, 
298; Thomas v. Goodtitle, 4 Bur. 2501. 

(c) Keene v. Deardon , 8 East, 2! 18. 
By the 8 G. 4, c9ti, s. 1, bail in error 
is now requisite in all personal actions, 
after judgment by default or on de- 
murrer, as well as after verdict, unless 
the Court or a Judge will by special 
order dispense with the same; which 
they will not do unless substantial 
ground of error be shewn. ( Wadxworth 
v. Gibson, 4 Bing. 572, 1 M. & P. 501, 
S. C.) But an ejectment being a mixed 
and not a personal action, does not, it 


seems, come within this enactment. 

id) 2 Sellon, 205; George v. Wisdom, 
2 Bur. 757- 
(e) Run. Eject. 421. 

(/) Moore v. Goodright, 2Str. 899. 

(g) See form of assignment of error 
in ejectment and joinder, 10 Went. 1, 3. 

(h) Wilkes v. Jordan, Hobart, 5. 

( i ) Jones v. Edwards , 2 Str. 1241. 

(k) Fenwick v. Grosvenor , 1 Salk. 
258. 

(0 Wharod v. Smart , 3 Bur. 1823; 
Vol. 1, p.357. 
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upon error brought the judgment be affirmed, or the plaintiff discon- 
tinue or be nonsuit, the Court, from which execution should issue, 
shall award a writ to inquire as well of the mesne profits, as of the 
damages by any waste committed after the first judgment in the 
ejectment; and upon the return thereof, judgment shall be given and 
execution awarded for such mesne profits fend damagSs, and also for 
costs of suit. The bail in error also are made liable for these mesne 
profits, damages, and costs; {Id. s. 3) ; buft no action can be brought 
for them against the bail, until their amount have been first ascer- 
tained upon a writ of inquiry, as above directed (m). 

Execution .] Formerly, the execution could not, in any case, issue 
out of this Court until final judgment was obtained; but now, if the 
Judge, who tried the cause, shall think fit to certify that possession 
should be immediately obtained, a writ nmy issue accordingly. This 
is provided for by the 1 W. 4, c. 70, s. 38, which enacts, “ that, when 
a verdict is given for plaintiff, or he is nonsuited for want of defendant’s 
not confessing lease, entry, or ouster, the Judge, before whom the 
cause was tried, may certify (n) his opinion on the back of the re- 
cord, that a writ of possession ought to issue immediately , and, upon 
such certificate, a writ of possession (o) may be issued forthwith; and 
the costs may he taxed, andjudgment signed and executed: afterwards, 
at the usual time, as if no such writ had issued: provided, that such 
writ, instead of reciting a recovery by judgment, in the ffirm now in 
use, shall recite shortly that the cause catsup on for trial at Nisi 
Prius, at such a time and place, and before such a Judge (naming 
the time, place, and Judge), and, that thereupon the said Judge 
certified his opinion, that a writ of possession ought to issue imme- 
diately.” If the lessor of the plaintiff be nonsuited for want of the 
defendant’s confessing lease, entry, and ouster, the Judge will not, 
it seems, grant a certificate under this statute to give imme?li!ite pos- 
session, unless an affidavit, stating the circumstances of the case, 
be laid before him. And, per Taunton , J., w Under this act of parlia- 
ment, there does not appear to be any discretion in the Judge, as to 
the time when the possession shall be delivered : we must either grant 
a certificate to enable the lessor of the plaintiff to get into immediate 
possession, or the case must take its regular course” (p). This statute, 
it will be observed, empowers the Judge only to certify, that a writ of 
possession may be issued immediately, but does not allow of such cer- 
tificate as to a writ of execution for the costs or damages, (if any); 
and, unless the Judge certifies under the 1 W. 4, sess.2, c.7,s.2, 
noticed ante, Vol. 1, 315, 373, as it seems he may do, that execution 


(m) Doe v. Reynolds, 1 M. & Sel. 247- 

(n) See form, Chit. Forms. 4G3. 

(o) See form of writ. Chit. Forms, 472. 

(p) Doe d. Williamson v. Dawson, 4 
C. & P.589; sed queers if such certifi- 
cate might not be granted under the 
1 W. 4, sess. 2, c. 7, s. 2, ante, Vo 1. 1, p. 


315, for the execution, at anytime, the 
provisions of such act being, as it 
seems, cumulative. See form of certi- 
ficate, Chit. Forms, 463; and see Id. for 
a form of the affidavit to procure it. 
See also a form of certificate under the 
1 W. 4, sess.2, c. 7, Id. 188. 
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ought to issue for them, the party must wait the ordinary and regular 
time before issuirtg it. If the Judge does not grant his certificate! al- 
lowing the issuing of a writ of possession! then it cannot be issued 
until final judgment is signed in the ordinary course (< q ). 

The plaintiff may have a separate writ of fi. fa. or ca. sa. for the 
costs (r) ; or ke may have the fi. fa. or ca. sa. added to the habere 
facias possessionem in the same writ ( s ). If this writ be not executed, 
then, uppn the return of it* you may sue out an alias, &c. (t). But, 
if possession be once given under it, the plaintiff cannot sue out 
another writ of possession, although he be disturbed™ his possession 
by the same defendant, and although the sheriff have not yet returned 
the writ (u). In such a case, however, it is probable that the Court, 
upon application, would punish the defendant by attachment (#), 

The defendant, we may recollect, cannot have a writ of execution 
for his costs, if he have <«• verdict, or the plaintiff be nonprossed or 
nonsuit; but must proceed upon the consent rule by attachment. 
{Ante, 550). 

After verdict and judgment, where the landlord defends, execution 
may be. issued against him without any further order of the Court; 
but, when the landlord is admitted to defend, and judgment is en- 
tered against the casual ejector, with a stay of execution until a 
further order, the lessor, before he takes out execution, must move 
the Court for leave to dd so, and the rule is not absolute in the first 
instance. {Ante, 542). In such case, a writ of error brought by the 
landlord may be shewn for cause, and will be a sufficient reason against 
taking out execution ; but, if the landlord omit the opportunity of 
shewing it for cause, the execution is regular, and cannot be set 
aside («/). 

In order to sue out the writ, engross it on parchment; get it sealed; 
pay Id. ; at the time you get the writ sealed , you must produce to the 
sealer ef-the writs the postea and judgment paper ; {R.H.2 W. 4, 
r. 75; R. II. 2 3 G. 4); and the Judge's certificate for immediate 

execution, if any. There is no occasion for any pracipe for the 
writ, {R. H. 2 W. 4, r. 76), nor need it be signed. {Id. r. 75). 
Leave the writ at the sheriff's office , and get a warrant on it ; pay 
2s. 6d . ; give the warrant to the officer , and he will execute the writ , 
by putting the lessor of the plaintiff, or some person on his behalf, into 
possession , upon the premises being shewn to him. The legal fiction 
of relation to the teste of the writ is to be supported in the main- 
tenance of a writ of habere facias possessionem («). Therefore, if 
tested on the last day of the preceding term, it may be sued out 

(q) See forms of a writ upon a single See Kingsdale v. Mann , 6 Mod. 27, 1 
demise. Chit. Forms, 470, 472 ; upon a Salk. 321, 8. C. 

double demise. Id. 471, 473. (j?) See Davies d.Poveyv. Doe, 2W. 

(r) See the forms. Chit. Forms, 474. Bla. 892. 

(s) See the form of writ of possession (;/) See Doe Roltertsv. Gibbs, 1 Chit. 

for costs.in same writ, Chit. Hep. 47; Doe Simons v. Masters, Id. 
Forms, 474; the like, with ca. sa. for 2;*3. 

costs, Id. 475. (z) Doe Beyer v. Roe, 4 Bur. 1970. 

(t) Palin. 289. Query as to the effect ol the 3 & 4 W. 

(u) Doe Pate v. Roe, 1 Taunt. 55. 4, c. 67 , s. 2. 
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though the lessor of the plaintiff! be since dead. In an ejectment 
against a feme sole , who married before trial, and a verdict and 
judgment were obtained against her by her original name, it was held, 
that it was not irregular to issue an habere facias possessionem and fi, 
fa . against her by the same name, though the Ji. fa . was inopera- 
tive (a). The officer, if necessary, may E>i;eak open (jjpors, in order 
to execute an habere facias possessionem , if the possession be not 
quietly given up ; or he may take the posse, comitatus with him, if he 
fear violence ( b ). And, after he has got admission, he may’remove 
all persons, goods, & c., from off the premises before he gives pos- 
session (c). If there be several tenements in the possession of several 
tenants, the officer must give possession of each separately; the 
delivery of the possession of one tenement, in the name of all, is not 
sufficient (d) : but if the several tenements be in the possession of 
one tenant, and included in the same action, possession of one in 
the name of the whole will be sufficient. *If he give possession of 
more than he ought, the Court afterwards, upon application, will 
order it to be restored (e). Thus, where an ejectment was brought 
by a tenant in common, to recover five-eighths of a cottage, and the 
sheriff, in execution of the writ of possession, turned the tenant in 
possession out of the cottage altogether ; the Court, upon application, 
granted a rule upon the sheriff and the lessor of the plaintiff, re- 
quiring them to restore the tenant to the possession of three-eighths of 
the premises (/). Where, in ejectment by a landlord against his te- 
nant, who had holden over, the crops upon die lands, when seized 
under the writ of possession, were more thari sufficient to pay tfie 
arrears of rent, &c.; yet the Court of Common Pleas refused tQ order 
the landlord to pay over the surplus to the tenant ( g ). It is the prac- 
tice for the lessor of the plaintiff’ to give the sheriff seci#ity, to indem- 
nify him from the defendant, and then for the sheriff to give the lessor 
execution for what he demands (h). « , 

If the yearly value of the premises do not exceed 100/., the sheriff 
is entitled to a poundage of 12 d. in every 20s.; but, if it exceed 100/., 
then to 6d. for every 20s. above that sum (3 G . 1, c. 15, s. 10, see 
ante , Vol. 1, 387). 

The tenant or tenants in possession, however, in order to save the 
expense of executing a writ of possession, may attorn to the lessor of 
the plaintiff (*). Let this attornment be written upon unstamped 
paper, and signed by the tenants in the presence of a witness. 

It should also be observed, that the plaintiff having judgment to 
recover his' term, may, if he can do so without force, enter without su- 
ing forth a writ of possession ; for, where the land recovered is cer- 


(a) Doe Taggart v. Butcher , 3 M. & 
Set 557. 

(i b ) 5 Co. 91 b , Vol. 1, p. 384. 

(c) 1 Lev. 145. 

( d ) 2 Ro. Abr. 180; 2 Sellon, 203. 

(e) Connor v. West, 5 Bur. 2873; Run. 
Eject. 432. 


(/) Doe Saul v. Dawson , 3 Wils. 49. 

(g) Doe Upton v. Witherwick, 3 Bing. 
11 , 10 Moore, 287* S.C. 

(h) Run. Eject. 434; Harr. L. &T.* 
887- 

(*) See form of attornment, Chit. 
Forms, 477* 
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tain, the recoverer may, without force, enter at his own peril ; and 
the assistance ofethe sheriff is only to preserve peace (A). 

As to setting aside, or staying the proceedings before or after exe- 
cution, see ante . 

Restitution.^ In some cases, a writ of restitution maybe awarded — 
as where a judgment, irregularly obtained, was set aside, and the 
possession, that had been given upon the execution, ordered to be re- 
stored, hut, from the lessor of the plaintiff, who held the possession, 
having absconded, the rule became ineffectual — a writ of restitution 
was awarded (/). 

Scire facias.'] If the plaintiff neglect to sue out his execution for a 
year and a day, after judgment, he must, in general, revive the judg- 
ment, as in other cases, ej^p the Court will award a restitution quia 
erronicd emanavit ( m ). If the plaintiff, where he is a real person f 
die within a year and a day, his executors cannot take out execution 
without a scire facias , for they are not parties to the judgment ; 
though, if execution has been regularly issued out in the lifetime of 
the testator, the sheriff may execute it after his death; because the 
authority is from the Court, and not from the party -(n). If, after 
judgment, and before execution, the defendant in ejectment dies, and 
a scire facias goes, it must be against the terretenants of the land, and 
not against, the executor, without naming him terretenant (o). 


Sect. 2. 

Proceedings in Ejectment , upon a vacant Possession. 

We have already observed, that where a person has a right of en- 
try, he may, if the premises be unoccupied and vacant, in a peace- 
able manner, and without using such force as would amount to a 
forcible entry, enter and take possession of them without bringing 
an ejectment; though, in most cases, it is best to proceed by eject- 
ment. (Ante, 529). 

Where there is no tenant upon the premises, as observed in a late 
valuable work(p), a dis»iinction*must be taken between cases where 
the tenant has actually abandoned the possession, and where, although 
he has discontinued to occupy the premises, he has still retained the 
virtual possession of them. In the former case, the landlord must 
proceed in the ejectment, as upon a vacant possession: in the latter 


(k) Run. Eject. 424 ; 2 Sellon, 202; 
pnte, 529. 

(/) 2 Sellon, P. 204; Harr. L. & T. 
868. See form. Chit. Forms, 225. 

(m) Post, Chap. 3; Harr. L. & T. 
868. See the form, Chit. Forms, 225. 


mt 


Run. Eject. 429; 


Harr. L. & T. 


(o) 2 Sellon, 204. 

(p) Mr. Harrison's edition of Wood- 
fall’s Law of Landlord & Tenant, 827. 
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case, he must proceed in the ordinary way, after having effected the 
best service of the declaration in his power. Nice distinctions are 
drawn as to what is a vacant possession. Where the tenant of a 
house locked it up, and quitted it, it was held, that the landlord 
should treat it as a vacant possession ( q ).’ .Where thc^ lessee of a 
public-house took another, and removed his goods and family, but 
left beer in the cellar, it was held, that a proceeding as on a vacant 
possession was incorrect, because the lessee still continued in posses/- 
sion; and a case was mentioned, where leaving hay in a barn was 
held to be keeping possession : it, however, appeared in the latter 
case, that the attorney for the plaintiff knew whither the lessee had 
removed, and might have served him personally, which could not 
be done on the premises. In the case of land, to which there is no 
house or barn, being rented, if it be known wjiere the tenant lives, he 
must be served (r). Where a servant of the deceased tenant re- 
mains in possession, the plaintiff ought to endeavour to get posses- 
sion ; and, if he resists, such servant may be treated as tenant, and 
the declaration inay be served on him as such; and, if he does not 
resist, it seems that the lessor may treat it as a vacant possession (*). 
Service on the executors of the late tenant in possession is bad, if it 
does not appear that they were the tenants in possession (t), A la- 
bourer, who does not pay rent, has been held *o be an occupier, on 
whom service of an ejectmentis good (u). Where the premises consisted 
of a mansion, and four small houses in a yard, surrounded by a wall, 
through which was a door to them, forming the only means of ac- 
cess, in one of which small houses resided a man, who was permitted 
to live there merely to take care of them and the mansion-house, the 
rest of the messuages being vacant, the Court refused^ motion to 
make service on him good, and recommended the plaintiff to affix a 
declaration on the empty houses, and then to move that it should be 
deemed good service (#). 

The plaintiff in an ejectment on a vacant possession should, in ge- 
neral, be more strict in his proceedings than in a contested posses- 
sion (z). 

Entry, lease, ouster, <$*c.] In order to maintain ejectment on a va- 
cant possession, (as to what is, see supra), an actual entry must first be 
made upon some part of the premises in question. This must he 
done either by the lessor of the plaintiff himself, or by some person 
authorized by him for that purpose by a letter of attorney (a). A 


(?) Doe d. Darlington (Lord) v. Cock, 
4 B. & Cres. 259; Harr. L. & T. 927. 

(r) Savage v. Dent, 2 Str. 1064. 

(#) Doe d. Atkim v. Roe, 2 Chit. 179* 
(<) Deed. Paulv. Hurst, 1 Chit. 162. 
<u) Gulliver v. Smith, 2 Ld. Ken. 511. 
( x ) 1 Tidd’s Prac. 443. See the above 
cases collected in Harr. L. & T. 827. 

(z) See Anon. 2 Chit. Hep. 188. In 


that case, the plaintiff having obtained 
judgment, neglected to take away the 
rule until after two days after the term 
in which the judgment was obtained; 
and the Court refused to assist him in 
the next term. 

(a) See form of letter of attorney. 
Chit. Forms, 478; and of affidavit of 
execution of, ld. 
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subsequent authority, by a letter of attorney, would, it seems, suf- 
fice (b). 

When the lessor, or his attorney, goes for the purpose of making 
the entry, he should be accompanied by two friends; and, having 
made the eqtry upon tl\e' premises, let him there execute a lease of 
them (previously prepared) to one of his friends, and put him imme- 
diately in possession ; the other friend is then to enter upon the pre- 
mises, 'and thrust the lessee out; whereupon, this second lessee, the 
ejector, is immediately served with a declaration in ejectment (also 
previously prepared), in which he is made defendant, and the other 
friend plaintiff. All this should be done before the first day of the 
term; otherwise, you cannot move for judgment that term (c). It 
may be necessary to mention, that an attorney cannot be the lessee 
in this case (d). mt 

If the premises in question be a house, merely, and the door be 
locked ,* in such a case, getting upon the threshold of the door, and 
putting his finger into the key-hole, will, it seems, be a sufficient en- 
try, upon the part of the lessor or his attorney, if none better can be 
made without force. 

Judgment.'] In this action of ejectment upon a vacant possession, 
no person claiming title can be let in to defend, but he that can first 
seal a le^se upon the premises must obtain possession ( e ) ; and per- 
sons having any claim or title to them must have recourse to their ac- 
tion. Consequently, the lessor of the plaintiff may immediately prr 
ceed.to judgment against the defendant. For this purpose, make . 
affidavit of the entry , lease, and ouster , and of the service of the decla. 
ration and notice (/); annex to it the letter of attorney, the lease, and 
a copy of the declaration and notice ; and let the affidavit be sworn be- 
fore a Judge or a commissioner. Indorse it, “ to move for judgment 
against the defendant ” and get it signed by counsel; draw up the 
rule, and proceed to sign judgment as directed ante, 537; then sue out 
execution (g). If the lease were executed by power of attorney, there 
must also be an affidavit of the execution of such power ( h ). 

Seestat. 11 G. 2, c. 19, s. 16, and 57 G. 3, c. 52, which give a power 
to two justices of peace, when premises are deserted by a tenant, and 
no sufficient distress is to be found upon them to answer the arrears 
of rent, to give possession of them to the landlord ( i ). 

(b) See Co. Lit. 245. a., 248 a. ; Fitchet (h) See the form, Chit. Forms,' 478; 

v. Adams, 2Str. 1128; Maclean v. Dunn, see as to the form of rule for judg- 
1 M.&P. 770, 4 Bing. 722, S. C. ment against defendant. Id. 480; of 

(c) See form of lease. Chit. Forms, the prcecipe for appearance, Id.; of the 

478*, of declaration and notice to ap- judgment, and or the writ of posses- 
pear, Id. 479. sion, Id. 

(d) E. M. 1654, s. 1; Hawkins v. (i) See Exp. Pilton, 1 B. & Aid. 369; 
Magnell, 2 Doug. 466, Vol. 1, p. 32. Basten v. Carew, oD.&R. 558, 3 B. & 

(a) Bub N. P.DA. Cres. 640, S. C. ; Lister v. Brown, 3 D. 

(/) See form. Chit. Forms, 479. & R. 501, 1 C. & P. 121, S. C. 

(g) See form. Chit. Forms, 480. 
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Sect. 3. 

Proceedings in Ejectment for Nonpayment of Rent. 

1. Where there is sufficient Distress upon the Premises. 

2. W/iere there is not sufficient Distress upon the Premises . 

1. Where there is sufficient Distress upon the Premises. 

If the tenaftt forfeit his term by the nonpayment of rent, the land- 
lord may proceed to recover possession of the premises by eject- 
ment (y). The mode of proceeding, however, varies, according as 
there is or is not a sufficient distress upon the premises to answer the 
amount of the rent due : if there be not a sufficient distress upon the 
premises, the proceeding may be under stat. 4 G. 2, c. 28, s. 2 ; if 
there be a sufficient distress, the proceeding must be at common 
law ( k ). The proceeding at common law shall be first considered. 

Before you commence the action, and, indeed, before the forfeiture 
can be incurred, a demand must have been made of the rent (/); 
unless there be an express stipulation or agreement between the 
parties dispensing with such demand ( m ). There is a greaj strict- 
ts required in this respect; for the common law does not fa* 
^'r forfeitures. The demand must be made, in fact, although no 
person be present on the part of the tenant to answer (n). The land- 
lord must go in person, or execute a formal power to another, who 
must go in person (o). If the lease do not specify w here the rent is 
to be paid, the demand must be made upon the land, and at the most 
notorious place of it; and, therefore, if there be a dwelling* house jip- 
on the land, the demand must be made at the front door of it; but it 
is not necessary to enter the house. Yet if the tenant were to meet 
the lessor on or off the land, at any time on the last day given him to 
pay the rent, and then tender him the rent, it would be sufficient to 
save the forfeiture (p). If the lease, however, specify a place for 
the payment of the rent, the demand must be made at that and no 
other (g). Also, the demand must be made precisely on the last day 
on which it can be paid to save the forfeiture ;* as where the proviso 
in the lease is, that if the rent be behind, and ufipaid for the space of 
twenty days, the lessor may re-enter, the demand must be made on 
the twentieth day, at some convenient time, usually half an hour be- 


U) He may also, as we have seen ante , 
529, obtain possession without an eject- 
ment, if the premises be vacant, &c. 

(k) Doe Forster v. Wnndlass, 7 T. R. 
117; Doe C handless v. Robson, 2€. & P. 
245. 

(0 Bro. Abr. Demaunde, pi. 19. 
(m)Doe Harris v. Masters , 2 B.&C. 


490, 4 D. & R. 45, S. C.; Goodright v. 
Cator, 2 Dougl. 486. 
in) Plowd. 70 a, b. 
to) Doe West v. Davis, !] East, 363. 
(p) Co. Lit. 201 b, 202 a; Doe Forster 
v. Wandlass, 7 T. R. 117; Duppa v. 
Mapo, 1 Saund. 287. 

(g) Co. Lit. 202. a. 
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fore sunset (r^: a demand at one o’clock in the day will not do (s). 
And, lastly, the demand must be made of the precise sum due, and 
not a penny more or less ( t ). Where the rent was payable quarterly, 
and more than one quarter was due, it was held, that only a quarter’s 
rent should be demanded («). If the rent be not paid when thusde* 
manded, the tenant forfeits his term, and the landlord may re-enter 
for the forfeiture : that is, he may bring an ejectment to recover the 
possession of the premises ; for an actual entry is not necessary in 
this case ( iv ). 

The proceedings in this ejectment are the same as in ordinary cases, 
as described in the last two sections, according as the tenant is in pos- 
session, or the possession is vacant. 

This mode of proceeding upon a forfeiture for non-payment of 
rent, when there is a sufficient distress upon the premises, is seldom, 
however, adopted in pfdctice : first, on account of the great nicety to 
be observed in the previous demand of the rent ; and, secondly, be- 
cause the tenant, by filing a bill in equity, may obtain an injunction, 
and stay the proceedings, upon payment of the rent in arrear. 

2. When there is not sufficient Distress upon the Premises. 

If a term be forfeited by the non-payment of rent, and there be 
not sufficient distress upon the premises (x), the proceedings in an 
ejectment by the landlord for the 'recovery of the possession in such 
case are regulated by stat. 4 G . 2,c. 28; by which it is enacted, 
that “ in all cases between landlord and tenant, as often as it shall 
happen that one half year’s rent shall be in arrear, and the landlord 
or lessor, to whom the same is due, hath right by law to re-enter for 
the non-payment thereof (i.e. where, by the express terms of the 
lease, a right of re-entry has been reserved (y ) ), such landlord or 
lessoa shall and may, without any formal demand or re-entry, serve 
a declaration in ejectment for the recovery of the demised premises, 
and recover therein, provided no sufficient distress was to be found 
on the premises to countervail the arrears of rent ; and unless the te- 
nant pay the rent and costs within six calendar months, he is to be 
deprived of all relief at law or equity, and the tenancy is absolutely 
determined.”(s. 2). Although the lease expressly requires a lawful de- 
mand, no demand is necessary to proceed under this act ; the service 
of the declaration is substituted for such demand (*). « 

Before proceeding’under this act you must make diligent search 
over the premises, after the expiration of the time limited for. pay- 


( r ) Co. Lit. 202. a., and note 3; Plowd. 
172 b; Duppa v. Mayo, 1 Saund. 287. 
(#) Doe Wheeldon v. Paul, 3 C. & P. 

(f) 1 Leon. 305; Fabian v. Winston, 
Cro. El. 209. 

^(w) Doe Wheeldon v. Paul, 3 C. & P. 

(m?) Anon. 1 Vent. 248; Little v. Hea- 
ton, 2 Ld. Raym. 750, 1 Salk. 259, S.C. ; 


Clerke v. Pywell, 1 Saund. 319; Duppa 
v. Mayo, Id. 287. 

(x) Doe Forster v. Wandlaag, 7 T. R. 
lly ; Doe Chandless v. Robson, 2 C. & P. 
245. 

( y ) Woodf. L. & T 2 ed. 523; Chit. 
Col. Stat. 673, (n.*). 

Iz) Doe Schmeld v. Alexander, 2 M. & 
Sel. 525; Doe Lawrence v. Shawcross, 3 
B. & Cres. 752, 5 D. & R. 711, S. C. 
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ment of the rent, to ascertain the insufficiency of the property there 
to answer distress, and you will have to prove such search at the 
trial (a). But if the tenant prevented the search, that would super- 
sede the necessity for it (6). 

Declaration and service o/i] The declaration is the same as in ordi- 
nary cases. The demise must be laid on a day when the forfeiture 
was complete, and on or after a day when it is certain there w&s not 
sufficient property to distrain upon (c). If the possession be vacant, 
the notice is signed by the plaintiff’s attorney, and directed to the te- 
nant late in possession (d). If the tenant be in the occupation of the 
premises, the declaration and notice are served in the same manner 
as directed ante , 531 to 534. Butif “ the same cannot be legally served, 
or no tenant be in actual possession of the premises, then the same 
may be affixed upon the door of any demised messuage ; or in case 
such ejectment shall not be for the recovery of any messuage, then 
upon some notorious place of the lands, tenements, or hereditaments, 
comprised in such declaration in ejectment, and such affixing shall be 
deemed legal service thereof; which service, or affixing such declara- 
tion, shall stand in the place and stead of a demand and re-entry.” 
(4 G. 2, c. 28, s* 2). 


Judgment against casual ejector .] If the tenant take no steps to 
have himself made a party to the suit, the plaintiff may then proceed 
to obtain judgment against the casual ejector, as in ordinary cases. 
In order to this, Let an affidavit (e) be made of the service or affixing 
of the declaration and notice , and also stating that “ half a year’s 
rent was due before the declaration was served , and that no sufficient 
distress was to be found on the demised premises , countervailing the 
arrears then due, and that the lessor or lessors had power to re-^jder 
(4 G. 2. c. 28, s. 2). Annex this affidavit to the declaration, move upon 
it for judgment against the casual ejector , draw up the rule , and sign 
judgment , as directed ante , 536. Which judgment shall have the 
same effect, and the plaintiff may thereon sue out execution in the 
same manner, “ as if the rent had been legally demanded, and a 
re-entry made.” (4 G. 2, c. 28, s. 2), 

Appearance , #c.] The appearance, plea, and other proceedings to 
trial, &c., are the same as already mentioned irt the first section. At 
the trial, however, the plaintiff, in addition to what in other cases he 
would have to give in evidence, must prove “ that half a year’s rent 


(a) See Doe Forster v. Wandlass, 7 T- 
R. 117; Rees v. King, Forrest Rep. 19. 
^ (b) Doe Chippendale v. Dyson , 1 M. 

(e) Doe v. Vuchau, 15 Hast, 286; 
Doe Lawrence v. Shawcross, 3 B. & 
Cress. 752, 5 D. & R. 711, S. C. 

(rf) See form of declaration and no- 
tice, where the premises are tenanted, 


Chit. Forms, 480; and of affidavit of 
service thereof, Id. ; of declaration and 
notice upon a vacant possession. Id. 
481 ; and of affidavit of service thereof. 
Id. 

(e) The act requires this affidavit. 
After judgment and execution it will 
be presumed that the affidavit was 
made ; see Doe v. Lewis, 1 Bur. 614. 
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was due befoije the declaration was served, and that no sufficient dis- 
tress was to be found on the demised premises countervailing the ar- 
rears then due, and that the lessor had power to re-enter.” (4 G, 2, 
c. 28, s. 2) (/). 

We have seen that, at the trial, the plaintiff, on proving the mesne 
profits, may recover them as damages. ( Ante , 549, post, 567). 

Tefnder of rent; bill in equity , fyc.'] If the tenant or his as- 
signs (g) shall, at any time before the trial ( h ), pay or tender to the 
landlord, his executors, &c., or pay into Court, all the rent in arrear, 
together with costs, all further proceedings shall cease. (4 G. 2, c. 28, 
s. 4). The application may be to the Court in term time, or to a 
Judge in vacation (i). By consent, the Court or a Judge will, even 
after execution executed, stay the proceedings, &c., on payment of the 
rent and costs ( k ). The rent to be paid must, it seems, be calculated 
only to the last rent day, not to the day of computing (J). The ap- 
plication may be made though the ejectment be not wholly brought 
under the act; and in such case the Court will grant it, reserving, 
however, to plaintiff the liberty of proceeding on any other title ( m ). 
Where the lessors of the plaintiff were both devisees and executors, 
and in each capacity rent was due to them ; and the defendant moved 
to stay the proceedings, on payment of the rent due to the lessors of the 
plaintiff as devisees, they not being entitled to bring an ejectment as 
executors; and there appearing to be a mutual debt due to the defen- 
dant by simple contract, the defendant offered to go into the whole 
account, taking in demands both as devisees and executors, having 
just allowances ; which the lessors of the plaintiff refused : the rule 
was made absolute to stay the proceedings, on payment of the rent due 
to the lessors as devisees, and costs (n). Where the rent was tendered 
befq^e notice of the action, the proceedings were set aside for irregu- 
larity ; and the landlord having given directions respecting the matter 
to his attorney, was held to amount to nothing (o). 

Or the defendant may apply to a Court of equity for relief, either 
before or after trial. 

But “ in case the lessee, his assignee, or other person claiming or 
deriving under the said lease, shall suffer judgment to be recovered 
on such ejectment, and execution to be executed thereon, without 
paying thfe rent in arfear together with full costs, and without filing 
any bill for reliaf in equity within six calendar months after such exe- 
cution executed; then and in such case the said lessee, &c., shall be 
barred or foreclosed from all relief in law and equity (other than by 
writ of error, if the judgment be erroneous), and the landlord or les- 

(/) See Doe v. Leuns, 1 Bur. 614, (i) Ca. Pr. C. B. 6; 2 Sellon, 127. 

ante, 547. (*) Harr. L. & T. 644. 

(g) See Doe Whitfield v. Roe, 3 Taunt. (1) Doe Harcourt v. Roe, 4 Taunt. 

402; Ad. Eject. 214, S. C. 883. 

(h) See Roe West v. Davis , 7 East, (m) B. N. P. 97- 

363; Goodtitle v. Holdfast , 2 Str. 900; (n) 2 Sell. Prac. 211. 

Doe Harris v. Masters, 4 D. & R. 45, (0) Goodright d, Stevenson Noright, 

2 B. & Cres. 490, S. C. 2 W. Bl. 747- 



Ejectment under 1 Geo . 4, c.87. 563 

sor shall thenceforth hold the said demised premises discharged from 
such lease.” (4 G, 2, e . 28, «. 2) (p). 


Sect. 4. 

Proceedings in Ejectment , wwofer statf. 1 Cr.4, c.87, ?*pow 
Determination of a Tenancy . 

The mode of proceeding given by the stat. 1 G. 4, c. 87, may be 
adopted in all cases “where the term or interest of any tenant, hold- 
ing, under a lease or agreement in writing , any lands, tenements, or 
hereditaments, for any term or number of years certain, or from year 
to year, shall have expired, or been determined either by the land- 
lord or tenant by regular notice to quit (q), and such tenant, or any 
one holding or claiming by or under him, shall refuse to deliver up 
possession accordingly, after lawful demand in writing made thereof.” 
This act does not, it seems, extend to cases where the tenant bona fide 
disputes the landlord’s title; as if the tenant claim the premises as heir 
at law or the like (r). A holding for three months certain is a te- 
nancy for a term within the meaning of the ant(s). So is a mere 
agreement in writing for a lease for a term certain, and a holding over 
beyond that term (*). But a tenancy for years determinable on 
lives is not(tt); and the statute only applies where there was a 
term certain, or a tenancy from year to year, and not to the middle 
case of a term for fourteen years, determinable by notice at the end 
of the first seven, and determined by such notice accordingly (a). The 
holding must have been under a lease or agreement in writing ; and, 
therefore, where a tenant held from year to year, under a letting by 
parol, it was holden not to be within the act (y). 

A landlord, however, is not confined to the mode of proceeding 
given by this statute ; but he may adopt it, or have recourse to the 
mode of proceeding laid down in the first section of this chapter, 
ante , 528, at ills option. (See 1 G. 4, c. 87, s. 7). And the landlord 
should be cautious in proceeding under this act, and requiring bail ; 
for if he fail in the action he will have to pay double costs. A (1 G . 4, 
c. 87, s. 6, posty 568). 

Demand of possession.'] This demand must be in writing, and “made 

(p) See Doe Hitchins v. Lewis, 1 Bur. (u) Doe Pemberton v. Roe, 7 B. & 

014, 2 Ld. Ken. 320, S. C. Cres. 2. 

( q ) Doe Cardigan v. Roe , 1 D. & R. (x) Doe d. Cardigan v. Roe, 1 D. & R. 

5 40. 540; Doe d. Tindal v. Roe, 1 DowJ. p. 

(r) Doe Saunders v. Roe , 1 Dowl. P. C. 143, 2 B. & Adol. 922, S. C. 

C 4. (y) Doe Bradford v. Roe, 5 B. & Aid. 

{s) Doe Phillips v. Roe, 5 B. & Aid. 770; Doe Sampsonv. Roe, 6 Moore, 54; 
706, 1 D. & R. 433, S. C. Rees v. Thrustout, M'Clel. 492. See 

(t) Doe Marquis Anglesey y. Roe, 2D. form of notice to quit. Chit. Forms, 
& R. 565. 437- 
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and signed by the landlord or his agent, and served personally upon, 
or left at the tfaelling house or usual place of abode of, such tenant, or 
person” holding or claiming by or under him. (1 G. 4, c. 87, s. 1) ( % ). 
And if such tenant or person thereupon refuse to deliver up posses* 
sion, the landlord may commence his ejectment. (See Id.). 


Declaration and 7iolke.'\ The declaration is in the usual form 
(see ante , 529) (a): but at the foot thereof, the landlord is to address 
a notice to such tenant or person ( vide supra), requiring him to ap- 
pear in the Court in which the action shall have been commenced, 
on the first day of the term then next following, there to be made de- 
fendant, and to enter into a recognizance by himself and two suffi- 
cient sureties, in such sum as to the Court shall seem reasonable, 
* conditioned to pay the, ..costs and damages which shall be "recovered 
in the action, if the Court shall so order. (1 G. 4, c. 87, s. J) ( b ). It 
must be signed by the landlord or his agent, and not in the name of 
Richard Roe, as in the notice in ordinary cases ( c ). In practice, it 
is usually added after the notice by the casual ejector ; but there 
seems to be no necessity for both notices, as this notice comprises the 
whole of the substance of the other. 

The declaration is served in the manner directed ante , 530 to 534. 

p 

Hath ] Upon the appearance of the party at the day prescribed, or 
in case of non-appearance on making the usual affidavit of the service 
of the declaration and notice, (ante, 534), it shall be lawful for the 
landlord, (producing the lease or agreement, or some counterpart 
or duplicate thereof, and proving the execution of the same by affida- 
vit, and upon affidavit that the premises have been actually enjoyed 
under such lease or agreement, and that the interest of the tenant has 
exjfifed, or been determined by regular notice to quit, as the case 
may be, and that possesjsion has been lawfully demanded in manner 
aforesaid), to move the Court for a rule for such tenant or person to 
shew cause, within a time to be fixed by the Court on a consideration 
of the situation of the premises, why such tenant or person, upon be- 
ing admitted defendant, besides entering into the common rule, and 
giving the common undertaking, should not undertake, in case a ver- 
dict sha||j.pass for the plaintiff, to give the plaintiff a judgment, to be 
entered up against the real defendant, of the term next preceding the 
time of trial, ancl also why he should not enter into a recognizance, by 
himself and two sufficient sureties, in a reasonable sum, conditioned . to 
pay the costs and damages which shall be recovered by the plaintiffin 
the action; andit shall be lawful for the Court upon cause shewn, or upon 


(c) See Doe Marquis of Anglesey v. 
Roe, 2 D. & R. 5G5. See form where 
tenant held under a lease. Chit. Forms, 
482; the like, where he held from 
year to year. Id. 

(a) See the forms, Chit. Forms, 483. 


(b) See form of notice. Chit. Forms, 
483. 

{ c ) Anon. 1 D. & R. 435; Goodtitle v. 
Notitle, ft B. & ; \ld. 849, 8 Moore, 56 (a). 
See a form, Tidd’s Forms, 623. 
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affidavit of the Service of the rule in case no cause shall be sbew'n, to 
make the same Absolute in the whole or in part, and to order such 
tenant or person, within a time to be fixed, upon a consideration of 
all the circumstances, to give such undertakings, and find such bail, 
with such conditions, and in such manner, as shall be specified in the 
said rule, or such part of the same so made absolute ; and in case the 
party shall neglect or refuse so to do, and shall lay no ground to in- 
duce the Court to enlarge the time for obeying the same, then^pon 
affidavit of the service of such order, a rule absolute shall be made 
for entering up judgment for the plaintiff. (1 G. 4, c. 87, s. 1). 

This proceeding comprises three motions : 

1. A motion for a rule to shew cause why the tenant should not 

give the undertaking, and enter into the recognizance above men- 
tioned, founded upon the affidavit described by the act(e); It is not 
necessary to express in the rule the amoiifit of the security re- 
quired^). It is advisable that the affidavit should state the annual 
value Of the premises, so that the Court may be enabled to fix the 
sum for which the security shall be given (g). Draw up the rule , 
and serve a copy of it upon the tenant in possession , either personally , 
or by leaving it for him at his most usual place of abode . • 

2. A motion to make that rule absolute on an affidavit of ser- 
vice ( h ). The time within which the undertaking is to be given, and 
the recognizance entered into, as required by the act, is fixed by the 
Court in this rule absolute (i). In one case, the Court of Cbmmon 
Pleas, on making a rule absolute (no cause being shewn) for the te- * 
nant’s undertaking to give the plaintiff judgment, to be entered up 
against the real defendant, and to enter into a recognizance in a rea- 
sonable sum conditioned to pay the costs and damages, which should 
be recovered by the plaintiff in the action, ordered the tenant to ap- 
pear in the next succeeding term to find such bail as were specified 
in the former rule ; and on no cause being shewn to t^iat order, *they 
directed the rule for entering up judgment for the plaintiff to be 
made absolute (j). Usually bail is required for a sum sufficient to 
cover a year’s value and £40 for costs ( k ). Draw up the rule, and 
serve it in the same manner as the rule nisi. 

3. If no undertaking be given and recognizance entered into, 
within the time given for that purpose by the Court, the lessor of the 
plaintiff may immediately move for judgment, »as infra. f 

Bail is put in, and the recognizance tajten, in pearly the same man- 
ner as in ordinary cases 7 (see 1 G. 4, c. 87, s. 4) ; except that the tenant 
himself must join in the recognizance; (Id. s. 1); but he cannot be 


(4) Chit. Sum. Pract. 230. 

( e ) See form of affidavit, 4/here the 
tenant held under a lease, Chit. Forms, 
391, 483; the like, where he held from 
year to year, Id. 404 ; and of rule nisi 
thereon, Id. 486; and see Chapman 
Pract. 210. 

(/) Doe Phillips v. Roe, 5 B. & Aid. 
766, 1 D. & It. 433, S. C. 

VOL. 11. 


(g) Chit. Sum. Prac. 230. 

(ft) See form of the affidavit of ser- 
vice, Chit. Forms, 407; and see the 
form of the rule absolute. Id. 

(i) See Doe Anglesea v. Brown, 2 D, 
&R.688,3D.& R.23&S.C. 

(j) Doe Sampson v. Roe, 6 Moore, 54. 

(k) Query — as to mesne profits, see 


F 
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examined as to his sufficiency (k). The recognizance should be in* 
titled in the cause against the real defendant (l). The officer of the 
Court with whom the recognizance is filed, is to file it on payment 
of 2 s. 6d. It must be put in suit in six months after the landlord has 
obtained possession. (1 G. 4, c. 87, s. 7«). 

The undertaking mentioned in the statute is included in the con* 
sent rule ( m ). 

• 

Judgment against the casual ejector .] If the tenant put in bail, ex- 
cept to them or not(«)j as in ordinary cases, in order to compel a justifi- 
cation. (ante, Vol. 1, 157, SfC.). And if he fail to justify'his bail, or if no 
bail be put in, or the defendant have not entered into the consent rule, 
with the undertaking above mentioned, within the time given by the 
Court for that purpose, then, upon affidavit of that fact, and of the 
service of the rule absiikate above mentioned, you may move for judg- 
ment against the casual ejector ; and the rule granted in such a case, 
is a rule absolute in the first instance ( o ). 

This judgment is signed, and the writ of possession sued out and 
executed, as directed, ante, 536, 587. 

Appearance and pleaJ] Putting in and perfecting bail are not in 
this case, as in ordinary cases, an appearance of the tenant; but 
the tenant must also' enter an appearance, and enter into the consent 
rule, as? in 'Ordinary cases. For this purpose, Get a blank consent 
*■ rule , containing the undertaking above 'mentioned, at the rule office, 
and fill it up (m ) ; and let the tenant's attorney sign the rule, leaving 
roorh above his signature for that of the attorney for the plaintiff. 
Take this rule to the filacer, if the action be by original, and enter c/i 
appearance for the tenant, as directed, ante, 540, and the filacer will 
thereupon mark the consent rule (p). Next engross the general issue 
upon plain paper (q) ; annex the rule to it, and leave both at the 
Judge's chambers . Pay the Judge's clerk 2s. All this should be 
done before the expiration of the time limited for that purpose by the 
* Court. So, care must be taken to put in bail, (and such bail seem- 
ingly as are required in error, see Vol. 1, 344) within the same 
time ; and if excepted to, they must be justified within the time 
limited for that purpose by the practice of the Court, unless the Court 
grant a further time to justify: otherwise the appearance and plea 
may be treated as a nullity, and the plaintiff may move for judgment 
against the casual ejector, as above directed. 

Issue, Sfc."] When the time given to the tenant to put in bail, &c., 

(A-) Semb. See Keene v. Deardon, (n) Sfee form of notice of exception. 

East, 298. See the forms, Chit. Chit. Forms, 490. 

Forms, 489; see also the form of the (<>) See the form of the affidavit 
notice of filing the recognizance, Id. and rule, Chit. Forms, 489. 

490. ( p ) See as to the form of prateipe for 

(/) Doe Durant v. Moore , 6 Bing. 656. appearance. Chit. Forms, 448. 

(m) See form. Chit. Forms, 491. (q) See form, Chit. Forms, 452. 
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has expired, Let the plaintiff's attorney call at the Judge's chambers 
and get the consent rule; and , after separating the plea from the rule , 
let him sign the latter , and take it to the clerk of the rules, who will 
thereupon draw up the rule. 

Then make up the issue on f plain paper, as directed ayte, 545 (r), 
indorse upon it the notice of trial (s ) ; annex a, copy of the consent rule 
to it, and deliver it to the defendant's attorney . 

Make up your nisi prius record (t) ; sue out jury process («) ; enter 
your cause for trial , and deliver your briefs to counsel , as directed 
ante, 546. 

Trial, fyc.'] If the defendant do not appear at the trial, and confess 
lease, entry, and ouster, the plaintiff is not to be nonsuit, as in ordi- 
nary cases of ejectment. But, by statute 1 G. 4, c. 87, s. 2, wherever 
it shall appear on the trial of an ejectmedt* at the suit of a land- 
lord against a tenant, that such tenant, or his attorney, hath been 
served with due notice of trial, the plaintiff shall not be nonsuited for 
default of the defendant’s appearance, or of confession of lease, entry, 
and ouster, but the production ofthe consent rule and undertaking of 
the defendant shall in all such cases be sufficient evidence of lease, 
entry, and ouster. 

Nor are the damages in this case, as in the ordinary cases of eject- 
ment, merely nominal ; for by 1 G. 4, c. 87, s. 2, the Judfje before 
whom the cause shall come on to be tried, shall, whether the defen- 
dant shall appear upon such trial or not, permit the plaintiff on the* 
trial, after proof of his right to recover possession of the whole .or of 
any part of the premises mentioned in the declaration, to go into evi- 
Vnce of the mesne profits thereof, which shall or might have accrued 
''•ora the day of the expiration or determination of the tenant’s inter- 
est in the same, down to the time of the verdict given in the fguse, 
or to some preceding day, to be specially mentioned therein; and the 
jury on the trial, finding for the plaintiff, shall, in such case, give 
their verdict upon the whole matter, both as to the recovery of the 
whole or any part of the premises, and also as to the amount of the 
damages to be paid for such mesne profits ; provided always, that no- 
thing herein-before contained shall be construed to bar any such 
landlord from bringing an action of trespass for the mesne profits 
which shall accrue from the verdict, or the day so specified therein, 
down to the day of the delivery of possession *of the premises reco- 
vered in the ejectment. 

But by 1 G. 4, c. 87, s. 3, in all cases in which such undertaking 
shall have been given, and security found as aforesaid, if upon the 
trial a verdict shall pass for the plaintiff, but it shall appear to the 
Judge before whom the same shall have been had, that the finding 
of the jury was contrary to the evidence, or that the damages given 
were excessive, it shall be lawful for the Judge to order the execu- 
te See form. Chit. Forms, 491. (<) See form. Chit. Forms, 491. 

(*) See Chit. Forms, 491. '«) Id. 491. 
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tion of the judgment to be stayed absolutely till the fifth day of the 
term then next following; which order the Judge shall in all other 
cases make upon the requisition of the defendant, in case he shall 
forthwith undertake(y) to find, and on condition that within four days 
from the day of the trial, he shall actually find security by the re- 
cognizance oT himself and two sufficient sureties, in such reasonable 
sum as the Judge shall direct, conditioned not to commit any waste, 
or any*act in the nature of waste, or other wilful damage, and not to 
sell dr carry off any standing crops, hay, Straw, or manure produced 
or made, (if any) upon the premises, and which may happen to be 
thereupon, from the day on which the verdict shall have been given 
to the day on which execution shall finally be made upon the judg- 
ment, or the same be set aside, as the case may be. Under this sec- 
tion, the defendant must give two additional sureties on bringing a 
writ of error, although "fle has already given the two sureties on his 
appearance under the first section of the act (z). 

On the olher hand, in all cases where the landlord proceeds under 
this statute, and the tenant finds bail, &c., if the landlord be nonsuit, 
or a verdict pass against him upon the merits, there shall be judg- 
ment against him with double' costs. (1 G. 4, c. 87, s. 6). 


Sect. 5. 

Proceedings in Ejectment by Landlord , under 1 Will. 4, c. 70, 
* 5. 36, 37. 

The 1 Will. 4, c. 70, s. 36, after reciting that u landlords, to whom 
a right of entry into or upon any lands or hereditaments may accrue 
during qr immediately after Hilary and Trinity terms respectively, 
are at piwbnt unable to prosecute ejectments against their tenants 
so as to try the same at the assizes immediately ensuing, whereby 
much delay is occasioned in the recovery of the possession of lands 
and tenements wrongfully withheld by tenants against their land- 
lords; ” ctaacts, that " in all actions of ejectment hereafter to be 
brought in any of his Majesty/s Courts at Westminster, by any land- 
lord against his tenant, or against any person claiming through or 
under such tenant, for the recovery of any lands or hereditaments 
where the tenancy shall expire, or the right of entry into or upon 
such lands or hereditaments shall accrue to such landlord, in or after 
Hilary or Triuity terms respectively, it shall be lawful for the lessor 
of the plaintiff in any such action, at any time within ten days after 

(y) See form of Recognizance, Chit. 656, 7 Id. 124, 4 M. & P. 761, 1 Dowl. 
Forms, 41)0. P. C. 203, S C. 

(c) Doe Durant v. Moore, 6 Bing. 



Proceedings. — Declaration and Notice , fyc. 569 

such tenancy shall expire, or right of entry accrue as aforesaid, to serve 
a declaration in ejectment, intitled of the day next after the day of 
the demise in such declaration, whether the same shall be in term or 
vacation, with a notice thereunto subscribed, requiring the tenant or 
tenants in possession to appear and plead thereto withyi ten days in 
the Court in which such action may be brought; and proceedings 
shall be had on such declaration, and rules to plead (a) entered and 
given, in such and the same manner , as nearly as may he, as*if such 
declaration had been duly served before the preceding term : provided 
always, that no judgment shall be signed against the casual ejector 
until default of appearance and plea within such ten days, and that at 
least six clear days' notice of trial shall be given to the defendant 
before the commission day of the assizes at which such ejectment is 
intended to be tried ; provided also, that argr # defendant in such action 
may, at anytime before the trial thereof, apply to a judge of either of 
his Majesty’s superior Courts at Westminster, by summons in the usual 
manner, for time to plead, or for staying or setting aside the pro- 
ceedings, or for postponing the trial until the next assizes; and that 
it shall be lawful for the Judge in his discretion, to make such order 
in the said cause as to him shall seem expedient.” 

Section 37 enacts, “ that in making up the record of the proceed- 
ings on any such declaration in ejectment, it shall be lawful to intitle 
such declaration specially of the day next after the day of the demise 
therein, whether such day shall be in term or in vacation, and no 
judgment thereupon shall be avoided or reversed by reason only of 
such special title.” 

It will be observed, that this statute is applicable only to eject- 
ments by landlords; also that the tenancy must expire, or the right 
of entry accrue, in or after Hilary or Trinity (b) terms, Und there- 
fore, if the tenancy expired, or the right of entry accrued, befsse the 
first day of either of those terms, the case would not fall within the 
statute. It also extends only to ejectments triable at the assizes, and 
not to those in Middlesex or London (c). 

Declaration and notice.] The declaration is in the usual form 
(see ante, 529), except that it must be intitled of the day next after 
the day of the demise laid in such declaration, and this whether in 
term or vacation (d). At the foot of the declaration a notice should 
be added, requiring the defendant, Within ten days, to appear and 
plead to it (a). In other respects this notice is the same as the usual 
notice, ante, 530. 

This declaration is served in the manner directed, ante, 530 to 
533, except that the service must take place within ten days after 
the tenancy expired, or the right of entry accrued. (See the statute t 


(a) It seems a rule to plead Is not 
necessary. See 2 Adam’s Eject. 2d ed. 
222, ante, 537- 

lb) Doe\. Roe , 2 C. & J. 123, 1 Dowl. 
P C. 304, S.C. 


ic) Doe Norris v. Roe, 1 Dowl. P. C. 
17- 

(d) See the form, Chit. Forms, 493. 
\e) See the form, Chit. Forms, 493. 
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supra. An objection however to the service, on account of its not 
having taken place within these ten days, cannot be taken at the 
trial (*), it is merely matter of irregularity. 

Judgment p gainst the .casual ejector. ]* If the tenant makes default 
in not appearing and pleading, within teri days after the service of the 
declaration (one day inclusive and the other exclusive), the plaintiff 
will be* entitled to judgment against the casual ejector, and he should 
proceed in nearly the same matplr as in other cases noticed 
ante, .530, 537. The practice as to the mode of obtaining 
such judgment is there noticed. The only main difference appears 
to be, as regards the affidavit for that purpose, which is the same as 
usual, except that it states when the tenancy expired or right of entry 
accrued, and when th£ c declaration was served, in order that the 
Court may see that the proceedings are in accordance with the act (4). 

Appearance and plea , Sfc.] The practice as to these is the same 
as in ordinary cases, mutatis mutandis. ( See ante , 538). A Judge may 
grant an order for time to appear or plead as in other cases. 

Other proceedings.'] The plaintiff must give to the defendant six 
clear days’ notice of trial (exclusive of the day it is given and the com- 
mission jday) before the commission day of the assizes. It is not 
necessary to prove at the trial that this notice was given («) ; and if 
not duly given, the defendant, by defending the action at the trial, 
will cure any objection on account of it (x). 

The Court or a J udge, on summons, may, in their discretion, stay or 
set aside the proceedings, or postpone the trial until the next assizes. 
In support of the application, an affidavit of facts should be produced 
to induce the Court or Judge to grant it. 

In making up the record of the proceedings, the declaration may 
be intitled specially of the day next after the day of the demise laid 
in the de|h|ration, and the judgment will not be avoided or reversed 
by reasonlmly of such special title. (See the Statute, ante, 569). 

The rest of the proceedings are the same as in ordinary cases, 
mutatis mutandis* (See ante, 542 to 556). 

{*) Doe Rankin'*. Brindley, 4B.& Adolp. 40?; Doe Rankin v. Roe, 1 Nev. 
Adol. 84, 1 Nev. & M. 1, S? C. « & M. 1, 4B. & Adolp. 84, S. C. 

{t) See a form. Chit. Forms, 494. (x) Id. 

(u) Doe Antrobus v. Jephson, 3B.& 
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Sect. 6. 

Action for Mesne Pntfits. 

The action of trespass for mesne profits piay be brought for the 
amount of the profits derived by the defendant from the premises 
recovered in ejectment; that lap for the amount of the yearly va- 
lue of the premises, whilst he held them against the lessor’s title. 
But where an actual entry has been made, to avoid a fine, this ac- 
tion can be brought only for the mesne profits accruing after the entry 
was made (y). So, where the plaintiff has had judgment against the 
casual ejector, he may recover his costs in this action although not 
taxed against the tenant or person last in possession (*); but if the 
ejectment were defended, and the taxed costs paid, the extra costs 
would not be recoverable in this form of action (a). 

The action may be brought in the name, either of the nominal 
plaintiff in the ejectment, or of his lessor (6). A tenant in common 
who has recovered in ejectment may maintain an action for mesne 
profits against his companion (c). A joint action for mesne profits 
may be maintained by several lessors of the plaintiff in ejectment 
after recovery therein, although the declaration in ejectmgnt con- 
tained only a separate demise by each ( d ). The action ought in 
general to be brought against the person against whom the judg-* 
ment in ejectment is given (e). It has, it seems, been doubted 
whether a tenant, whose under tenant holds over after the expi- 
ration of his term, is liable for mesne profits; but in practice the 
former is often joined in the action with his under tenant; and he 
appears to be liable, at all events, if he has expressly recognised the 
acts of his under tenant, and has received rent from him for the 
period possession was improperly detained (/). And in general, any 
person found in possession, after a recovery in ejectment, Jp liable to 
the action; and it is no defence that he was on the premises as the 
agent, and under the licence of the defendant in ejectment, for no 
man can license another to do an illegal act (g). The defendant, how- 
ever, in such a case, will only be liable for the mesne profits for the 
time he was in possession (A). The action cannot be maintained against 


(y) See Compere v. Hicks, 7 T. R. 
727; and see Berringtm v. Parkhurst , 2 
Str. 1086; 4 Brown, P. C. 353. 

(z) Gulliver v. Drinkwater, 2 T. R. 
261; Doe v. Davie, 1 Esp. 358, 6 T. It. 
593, S. C.; Symonds v. Page, 1 C. & J. 
29; Goodtitle v. Tombs, 3 Wils. 121, Bui. 
N. P. 88, 89; and see Hunter v. Britts, 
3 Camp. 455. 

(a) Gulliver v. Drinkwater, 2 T. R. 
261; Doe v. Davis, 1 Esp. 358. Query, 
if the extra costs would be recoverable 
in any form of action, see 1 Camp. 


151, 4 Taunt. 7» 4 Bing. 160. 
lb) Aslin v. Parkin, 2 Bur. 665. 

(c) Goodtitle v. Tombs, 3 Wils. 118; 
Cutting v. Derby, 2 Bla. Hep. 1077- 
Id) Chamier v. Clingo, 5 M. & Sel. 64, 

2 Chit. Rep. 410, S. C. 

(e) l Chit. PI. 5 ed. 224. 

. (/) Id. ; and see per Mansfield, C. J. 
in Burne v. Richardson , 4 Taunt. 720. 
hr) 1 Chit. PI. 5 ed. 224. 

(h) 1 Woodf. L. & T. 7 ed. 419; Ad. 
Eject. 331 ; Aslin v. Parkin, 2 Burr. 668, 
Doe James v. Stanton, 2 B. & Aid. 373. « 



572 


Action for Mesne Profits . 

executors or administrators for the profits during the lifetime of the 
testator or intestate, and received by him (i ) ; except indeed for the 
profits received within six calendar months before the death of the 
testator or intestate, and then only if the action for them be brought 
by the executor or administrator within one year of the death of the 
testator or intestate. (3*& 4 W. 4, c. 42, s. 2). 

The defendant cannot be holden to bail, as of course; but an ap- 
plication must be made for a Judged order for that purpose; which, 
however, is seldom denied. (See 82). 

The defendant may plead the statute of limitations as to all the 
profits, excepting those which may have accrued within the last six 
, years (j). But he cannot, i* seems, plead a discharge under the insol- 
vent act (4:). He was not, previously to the 3 & 4fV. 4, c. 42, s. 21, al- 
lowed to pay money into Court (Q. If he were defendant also in the 
ejectment, he cannot dispute the title of the lessor of the plaintiff, from 
the day of the demise laid in the declaration ( m ). 

If the action be brought in the name of the nominal plaintiff, the 
Court, upon application, will stay the proceedings until security be 
given for costs (w). 

The jury are not, in estimating the damages, confined to give the 
mere rent or annual value of the premises; but may give such extra 
damages as they may, think fit (o). The costs of the ejectment are 
recoverable in all cases, and this, although they have not been taxed (p); 
and the plaintiff may recover, by way of damages, the costs incurred 
•by him, in a court of error, by reversing the judgment in ejectment 
erroneously obtained by the defendant (q). The jury, however, are 
to give damages only for the time the defendant is proved to have 
been in actual possession (r), and since the plaintiff’s title accrued; 
but the plaintiff is not restricted to the time stated in his demise in 
the ^claration in ejectment, but may also recover the profits which 
accrued previously, if he had title to the premises at the time (s). 
Where an actual entry, however, has been made, to avoid a fine, as 
above mentioned, the jury can give damages only as to the profits 
accruing since the time of the entry. 

If the action is brought, pending a writ of error on the judgment 
in ejectment, the plaintiff may proceed to judgment; but the Court 
will stay execution, until the writ of error is determined ( t ). 

If the plaintiff recover less than 40s. he shall have no more costs 
than damages, unless the Judge certify (a). 

In all other respects, the proceedings in this action are the same 
as in ordinary cases. 

(i) See 1 Chit. PI. 103, 5 ed. (o) Goodtitle v. Tombs , 3 Wils. 121. 

{j) Bui. N. P. 88. (p) Synwnds v. Page, 1 C. & J. 29. 

(k) Lloyd v. Peel , 3 B. & Aid. 407; (y) Cowell v. Roake, 7 B. & C res. 404, 

and see Goodtitle v. North, 2 Doug. 584. 1 M. & R, 170, S. C. 

(l) Holdfast v, Morris, 2 Wils. 115. (r) Stans/nought v.Cosim, Barnes, 450. 

See as to payment of money into Court (s) Bui. N. P. 87. 

generally, post, Book 4, Part 1, chap. 9. (t) Ca. Pr. C. B. 46. 

(m) See Adams on Eject 333; Chat- ( u ) Doe v. Davis, 1 Esp. 358, 6 T. R. 

field v. Parker, 8 B. & Cres. 551, (n. a). 593, S. C. 

(n) Bui. N. P. 89; Say. 78. 
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CHAPTER II. 

BMPLEVIN. 

Sect. 1. The Distress , 573 to 576. 
2. Replevin , 577 to 597. 


Sect. 1. 

Distress . 

//out wode.] A distress for rent (to which these few obser- 
vations shall be confined) is made by entering upon the pre- 
mises (a) and seeing any piece of furniture or chattel disdainable, 
saying, at the same time, that you seize that in the name of all the 
chattels upon the premises, to the value of the rent distrained for (b)* 
and stating the cause of the distress particularly; and if the distress 
be made by virtue of any particular authority, let it be mentioned. 
A landlord, however, may distrain, not only upon the premises de- 
mised, but also the cattle or stock of his tenant depasturing on any 
common appendant or appurtenant or any ways belonging JU) the 
same. (11 G. 2, c. 19, s. 8) (c). The distress must not be made on a 
highway ( d ). It is made either by the landlord in person, or by 
some person deputed by him by warrant (e). After seizure, an in- 
ventory should be taken of the distrainable goods upon the pre- 
mises (/); copy it, and write at the foot of the copy a notice stating 
the cause of the distress, and that unless the rent be paid within five 
days, the goods shall be appraised and sold (jf ) ; and leave this copy 
“ at the chief mansion house, or other most notorious place on the 
premises/’ (2 H . <5* M. sess. I, c. 5, s . 2), or sefve it personally on the 
tenant (A). If you remove the goods, state in your notice the place 
to which you have removed them. 

This distress must be made in the day time. It may be made a 

la) See 52 H. 3, c.21; 2 Inst. 131; 8 B. & Cres. 141, 3 Y.&J. 344, S.C. 

Mir. c. 2, s. 26. (<?) See the form of the warrant. Chit. 

lb) Dod v. Monger , 6 Mod. 215; Forms, 4U6. 

Swann v. Earl Falmouth, 8 B. & Cres. (/) See the form. Chit. Forms, 496. 
456; Wood v. Nunn, 5 Bing. 10. (ff) See the forms. Chit. Forms, 496. 

(c) See Furneaux x.Fotherby, 4 Camp. (h) Walter v. Rumball , 1 Salk. 247, 
13«. 1 Ld. Raym. 53, S.C. 

Id) 52 Hen. 3, c. 51; Bussard v. Capel, 

F 3 
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any time during the term for which the premises are demised, or 
within six months after the determination thereof, provided the land- 
lord’s title and the tenant’s possession continue at the time of the dis- 
tress. (8 A. c. 14, s. 6, 7 ; 3 & 4 W. 4, c. 42, s. 37, 38) ( i ). The land- 
lord cannot break open the outer door of a house, to make a dis- 
tress (fc); n6r can he bfeak open or throw down gates or inclosures 
for that purpose (/). But if he have entered the house, he may, if 
necessary, break open ah inner door, &c. (»*). 

Removal of the goods.] The landilllt may either remove the goods 
immediately, or he may allow them to remain on the premises for five 
days inclusive of the day of the seizure, and a reasonable time after- 
wards, leaving a person therein the care and possession of them, to 
prevent them from being clandestinely removed. He cannot, however, 
leave them on the premises an unreasonable time longer than the time 
above mentioned, otherwise he will render himselfliabletoan action of 
trespass (»); unless he have the tenant’s consent to do so; and tenants 
usually request this as an indulgence, in order that they maybe enabled 
in the mean time to raise money for the payment of the rent, or have 
an opportunity to replevy the distress (o). Get the tenant to give you 
a written memorandum of his consent to your continuing in posses- 
sion (p). By 2 W. Sf M. sess. 1, c. 5, s. 3, however, sheaves of corn, 
&c., when distrained, may be impounded on the premises, until ap- 
praised hnd sold. And by 11 G. 2, c. 19, s. 8, when corn, grass, &c. 
•growing, is distrained, it may be laid up in barns or other proper 
places on the premises, and shall not be appraised or sold until it shall 
have" been cut, gathered, cured and made ( q ) : if sold before that 
time, the sale is void, and the property in the corn is not thereby 
divested out of the tenant, or passed to the vendee (r). And lastly, 
by 1 1 G. 2, c. 19, s. 10, any goods, when distrained, may be im- 
pounded on the premises, and may there be appraised and sold, in 
like manner as the distrainer might have done before off the pre- 
mises. 

If you remove the goods distrained, if they be household goods or 
other dead chattel, you must place them in a pound covert; that is, 
in some covered place of safety, where they may not be exposed to 
injury from the weather ($). But where cattle are distrained, they 
may be placed either in a pound overt or pound covert, at the option 


(i) See Bume Richardson, 4 Taunt. 
720; Nuttall v. Staunton , 6 D. & Ry. 
155, 4 B. & Cres. 51, S.C., Chit. Coll. 
Stat. 665. 

(*) Co. Lit. 161; Comb. 17; 9 Vin. 
Abr. 128. See Gould v. Bradstock, 4 
Taunt. 562. 

(/) Co. Lit. 161. 

(m) Co. Lit. 161; Comb. 17; Brown- 
ing y.Dann, Hardw. 168, Bui. N. P. 
81. 

In) Winterbourne v. Morgan, 1 1 East, 
* 395; Gnffin v. Scott , 2 Str. 717, 2 Ld, 


Raym. 1424, S. C.; Pitt v. Shew, 4 B, 
& Aid. 208. See Wallace v. King, l II. 
Bl. 13; Etherton v. Popplewell, 1 East, 
139; 11 G. 2, c. 19, s. 19. 

(o) See Washburn v. Black, 11 East, 
405, n. (a); Fisher v. Algar, 2 C. &P. 
374. 

( />) See the form, Chit. Forms, 497 . 
((/) ^ee Peacoi;k v. Purvis, 2 B. & B. 
362, 5 Moore, 79, S. C. ; Clark v. Gas- 
Uarth, 8 Taunt. 431, 2 Moore, 491, S.C. 
(r) Owen v. Legh, 3 B. & Aid. 470. 

. (ey Co. Lit. 47 . 
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of the distrainor: if he place them in a pound covdH, as in a stable 
or the like, he must feed and sustain them ; but if in a pound overt, 
common or special, the owner must attend at his peril; and for that 
purpose, if the distress be impounded in a special pound overt, notice 
thereof must be given to the owner ( t ). By 52 Hen. 3, c. 4, a dis- 
tress shall not be driven out of the county where it is taken (a); and 
by 1 & 2 P. 8( M. c. 12, s. 1, a distress of cattle shall not be driven out of 
the hundred, rape, wapentake,, or lathe, where it is taken, unless to a 
pound overt within the same 9®fee, and not above three miles distant 
from the place where such distress was taken (#). 

Appraisement and sale.'] By 2 W. fy M. sess. 1, c. 5, s. 2, if the 
owner of the goods distrained shall not, within five days next after 
such distress taken, and notice thereof left a^Jlie chief mansion house, 
or other most notorious place on the premises, replevy the same ; in 
such case the person distraining shall, with the sheriff or under-she- 
riff of the county, or with the constable of the hundred, parish, or 
place (y) where such distress shall be taken, cause the goods &c., so 
distrained, to be appraised by two sworn appraisers (whom such sher- 
iff, under-sheriff, or constable, shall swear to appraise the same 
truly, according to the best of their understanding) ; and, after such 
appraisement, shall sell the same for the best price that can be gotten 
for them, for satisfaction of the rent and charges of distress, appraise- 
ment, and sale; Tfeaving the overplus (if any) with the sheriff, under- 
sheriff, or constable, for the owner’s use. Previous to this statute, a 
distress, even for rent, could not be sold. 

Upon the sixth day, (inclusive of that on which the distress was 
made («),) or within a reasonable time afterwards (a), search at the 
sheriff's office if the goods have been replevied ; if not (b), send for the 
constable of the hundred, parish , or place (c), where the distress was 
made , and also two sworn appraisers (d) ; the constable will then ad- 
minister ihe usual oath to the appraisers (e), and indorse a memoran- 
dum of it upon the inventory (/). The appraisers , being sworn , pro- 
ceed to appraise the goods ; and having done so, write their appraise- 
ment also upon the inventory (g). The constable must be present 
during the appraisement ( h ). The appraisement should, it seems, 
be stamped. (55 G. 3, c. 184). The goods are usually sold to the dis* 


(0 Id. 

(w) See 2 Inst. IOC. 

(x) Gimbart v. Pelah, 2 Stra. 1272. 

(y) See Avenrtl v. CroJcer, 1 M. & M. 
172; Walter v. Rumbal, 1 Ld. Rayxn. 
53, 1 Salk. 247, S. C.; Wallace v. King, 
1H.B1.14. 

(s) Wallace v. King, 1 H. Bl. 13. 

(а) Pitt x. Shew, 4 B. & Aid. 208. 

(б) If they have been replevied, you 
cannot sell them, though the replevin 
was had after the five days. Jacob v. 
King, 1 Marsh. 135, 5 Taunt. 451, S.C. 

(c) He must not be the constable of 


another parisb; Avenell v. Croker, 1 M. 
& M. 172; Wallace v. King, 1 H. Bla. 
13; and see Walter v. Rmnbal, 1 Ld. 
Raym. 53, 1 Salk. 247, S. C. 

(d) Not the person distraining, see 
Westwood v. Cowrte, 1 Stark. 172; Lyon 
V. Weldon, 2 Bing. 337- 

(e) The constable must swear the 
appraisers before the appraisement. 
Kenney v. May, 2 M. & Malk. 56. See 
the form. Chit. Forms, 489. 

(/) Id. 

(Ad Id. 

(h) Kenney v. May, 2 M. & Malk. 56. 
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trainer or a thiad person, for the sum at which they were appraised; 
and a receipt for the sym paid for them entered on the inventory, 
and witnessed by the constable (i). Upon the equity of the 2 W. 8$ 
M.sess . 1, c. 5 ,s. 2, the distrainer must sell for the best price that 
can be obtained for the goods, and an action lies if he does not. The 
price at which the goods were appraised will be presumed to be the 
best till the contrary is proved (;). It appears that there is no order 
required by law to be observed in the sale of the goods (&). If 
there be a surplus, after payment ofjpfche rent and charges, let it be 
given to the constable, to keep for the owner. (2 IV. fy M. sess. 1, c. 5, 
s. 2, ante, 575). If goods to the amount of the rent and charges have 
not been distrained, or if the distress die in the pound, or be other- 
wise destroyed by the act of God (l), the landlord may distrain 
again (m). As to the costs of distraining, &c. where the rent in ar- 
rear does not exceed 2tir, see 57 G. 3, c . 93. 

Where a distress shall be made for rent justly due, and any irre- 
gularity shall afterwards be committed by the party distraining or his 
agent, the distress shall not be deemed unlawful, nor the distrainer a 
trespasser ab initio , but the party aggrieved may recover satisfaction 
for the special damage in the action of trespass or on the case ; and if 
he recover, he shall have full costs. (11 G. 2, c. 19, s. 19). But he 
shall not recover in such an action, if tender of amends have been 
made before action brought. (Id. s. 20) (»). If, however, the first 
entry be illegal and unjustifiable, as if no rent whireever be due (o), 
"or if the party distraining break open the outer door or the like, none 
of his proceedings would be protected by this act ( p ). 

' I have treated, thus concisely, of the manner ot making a distress 
under this head of replevin , because the action of replevin usually 
originates in a distress. But it is a mistake to think that replevin 
lies Qply in the case of a wrongful distress; although in practice it is 
usually confined to that injury, the action in fact lies in all cases where 
mere personal chattels have been wrongfully taken and detained from 
a person, without a lawful authority ( q ). 

(i) See upon this subject, generally, (») See Winterbourne v. Morgan, 11 
Gilbert, Distress and Replevin; Wood- East, 395; Griffin v. Scott, 2 Str. 717, 
fall, L. & T. by Harrison. 2 Ld. Raym. 1424, S. C.; Wallace v. 

(» Walter v. Rumbul, 4 Mod. 390, King, 1 II. Bl. 13; Ethertonx. Popple- 
Cora. Dig. Distress, A. well, 1 East, 139; Branscomb v. Bridges , 

lie) See Jenner v. YollaM, 6 Price, 5, 1 B. & Cres. 145, 2 D. & R. 250, S. C. 

2 Chit. Rep. 1G7, S. C. (o) See Whitworth v. Smith, 5 C. & 

(/) Vaepttr v. Eddmvs, 1 Salk. 248, 1 P.250. 

Ld. Raym. 719, S. C. (/>) See Avenell v. Crolcer , 1 M. & M. 

(m) See Bradbv, 130; 1 Bum J. 20 ed. 173. 

<188; Hudd v. Havener, 2 B. dt B. 002, 5 (y) See i Chit. PI. 5 ed. 188. 

Moore, 542, S. C. 
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Sect. 2. 

Replevin ( r ). 

How obtained .] Formerly, when the party distrained upon in- 
tended to dispute the right of the distress, he must have sued out a 
writ of replegiari facias. This writ, being an original, issued out of 
Chancery, and was obtained cursitor; it commanded the sheriff 

to deliver the things distrained to the owner, and afterwards to do 
justice in respect of the matter in dispute in his own county court. 
Upon receipt of the writ, the sheriff issued his precept to his bailiff to 
replevy the goods, and a summons requiring the defendant to appear 
at the next county court to answer the plaintiff for having taken 
them. The plaintiff then levied his plain*4n the county court, and 
so proceeded in the action. If the sheriff made the replevin, it was 
not necessary for him to return the writ; but if the goods were not 
replevied, the sheriff must have returned the writ (2 II. 7,5, 6), other- 
wise the party might proceed to attachment against him. (Reg. 81). 
After the return of the writ, if the sheriff had not executed it, the 
party might sue out an alias , and after that a pluries; or if the 
sheriff returned that the goods were eloigned, that is, removed so 
that he could not find them, the party might s’ue out a capias in with- 
ernam (, s ), requiring the sheriff to take other cattle and goflds of the 
distrainor to the value of the goods distrained, and deliver them to the 
party whose goods had been eloigned, to keep until his own goods 
should be restored. This writ also required the sheriff to put by gages 
and safe pledges the defendant, that he be before the king on the re- 
turn of the writ, to answer to the plaintiff of the taking and detaining 
of his cattle, &c. If the distrainor, or other person, claimed a property 
in the goods distrained, and the sheriff returned this as his reason for 
not executing the writ of replevin , a writ de proprietate probanda ( t ), 
thereupon issued, requiring the sheriff to inquire by inquest, whether 
the goods were the property of the plaintiff, or of the person claiming 
them; if of the plaintiff, then to replevy them, and to attach the 
party claiming them, that he be before the king at the return of the 
writ, to answer the contempt and also damages to the plaintiff, and to 
put by gages and safe pledges the defendant, that he be also be- 
fore the king at the same time to answer \o the plaintiff as to the 
taking of the goods. According to the tenor of these two latter writs, 
we may perceive that the suit was no longer to be prosecuted in the 
county court, but before the king in his Court at Westminster. 

This mode of proceeding, by original writ, however, being extremely 
tedious, and the cattle, or other goods, being, in the mean time, de- 
tained from the owner, to his great loss and damage, it was directed 


(r) The proceedings in repley^g^r (*) See a form, Chit, forma, Ml. 
suits removed from inferior court||pP? (t) Id. 
not affected by the 2 W. 4, c. 3 
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and enacted byrthe statute of Marlbridge (52 H. 3, c. 21), that the 
sheriff, without any writ being sued out of Chancery, shall proceed 
to replevy the goods, immediately upon complaint being made to him; 
and by 1 & 2 P. Sf M. c. 12, the sheriff of every county shall appoint 
four deputies f at least, dwelling not above twelve miles distant from 
each other, for the purpose of making replevins. 

^Before the sheriff, or his deputy, however, can replevy, either upon 
writ or application, he miist take pledges from the plaintiff, not only 
to prosecute his suit, but also to return the cattle or goods, if a return 
should be adjudged ; and, if he take pledges in any other manner, he 
shall be answerable to the defendant for the price or value of the 
cattle or goods replevied. The security taken by the sheriff, in pur- 
suance of this act, is usually a bond, conditioned as is above menr 
tioned (t>). Also, by 11 G. 2, c. 19, s. 23, in every replevin of a dis- 
tress for rent, the sheriftj*br his deputy, shall take from the plaintiff, 
and two responsible persons, as sureties, a bond in double the value 
of the goods distrained (to be ascertained on the oath of one witness), 
conditioned for prosecuting the suit with effect and without delay, 
and for a return of the goods, if a return should be awarded (u). A 
distress for a rent charge is within the act (w). The bond should 
pursue the terms of the statute. It has been held, however, that a 
bond, conditioned to prosecute the action with effect, and to indemnify 
the sheriff, is good; and may be assigned and proceeded on in the 
name of the assignee, under the statute, although it do not require, 
5y the condition, that the suit shall be prosecuted without delay, and 
although it contain an undertaking to indemnify the sheriff (a?). And 
although the statute directs the bond to be taken with two sureties, yet 
a bond by one surety only has been holden good (y). As to the 
proceeding on this bond, and the liability of the sheriff and sureties, 
see post, 595. Where one of the sureties was a material witness for 
the plaintiff, the Court of Common Pleas allowed another to be sub- 
stituted for him (*). 

The mode of proceeding is thus : Let the party intending to re- 
plevy give the names of two sufficient housekeepers of the city or county 
where the distress was made , to the sheriff's officer, who ( after satis- 
fying himself as to their sufficiency) will give him, a certificate to the 
sheriff to that effect. Take this certificate to the sheriffs office of that 
dty or county , or to the office of his deputy; and, upon the bond being 
filled up, let it be executed by the plaintiff and his two sureties. A 
precept or warrant is then made out, commanding one of the sheriff's 
officers to replevy the goods, and deliver them to the plaintiff; and also 
to summon the defendant to appear at the next county court, to answer 

(d) Blackett v, Crissop, 1 Ld. Raym. see Short v. Hubbard, 2 Bing. 349, 9 
278. Moore, 667, S. C. 

<w) See form of this bond. Chit. (y) Austen v. Howard, 7 Taunt. 28; 
Forms, 578. and see Id. 327, 1 Moore, 68, 2 Marsh. 

(tv) Short v. Hubbard , 2 Bing. 349, 9 352, S. C. 

Moore, 667, s. C. (a) Bailey v. Bailey, 1 Bing. 92, 7 

• (?) Dunbaryy.Dun, 10 Price, 54; and Moore, 439, S. C. 



579 


How obtained . — Plaint in County Court . 

the plaintiff for the taking } Sfc. (a). Upon this preyept, the officer 
will replevy the goods, if found within the county, &c., the plaintiff, 
or some person on his behalf, accompanying him in order to identify 
them; and, in doing this, the officer may use force if the distrainor 
make resistance, and may break open even the outer door of h ‘19 
dwelling-house, if the goods be there, having first signified the cause 
of his coming, and desired admittance (b). Care should be taken, in 
cases of distress for rent, to replevy before the expiration of five days 
inclusive after the distress made ; otherwise, the distrainor may sell 
the goods; though, indeed, they may be replevied at any time be- 
fore they have been actually sold ; and this, although after the five 
days. (See ante , 575) (c). In all other cases of distress at com- 
mon law, no time is limited for replevying, because the distrainor 
cannot sell the distress. 

If the goods have been eloigned, so that '■ffre sheriff cannot replevy 
them, then upon plaint being levied in the county court by the plain- 
tiff, the sheriff may issue a precept in the nature of a capias in «>*- 
thernam(d ), commanding his officer to take goods or cattle of the 
defendant; to the value of those taken by him, and deliver them to 
the plaintiff; the plaintiff having first given him a bond with sureties, 
similar to that above mentioned, conditioned to prosecute his suit, 
and to return the goods so*to be delivered to him, if a return of them 
should be afterwards adjudged. 

Plaint in county court .] After the goods have been replevied and 
delivered to the plaintiff, he must, according to the terms of his bond, 
levy his plaint at the next county court, and prosecute his suit with 
effect and without delay. If he do not levy his plaint at the next 
county court, or if he make default in any subsequent part of the 
proceedings, or do not prosecute the suit with success, either „jn the 
county court or in this Court, after the removal of the cause ( e ), the 
defendant may take an assignment of the replevin bond, and may 
proceed thereon against the plaintiff and his pledges, in the same 
manner as a plaintiff proceeds upon a bail bond (/). As to what will 
be a forfeiture of the replevin bond, see post , 595* Until the plaint is 
entered, there is no commencement of the suit, of which a superior 
Court can take notice ( g ). The entering ot the plaint is the act of 
the party, and if no plaint be entered, the bftnd is forfeited (h). The 
act of the sheriff, or his deputy, in entering# the plaint in replevin 
is merely ministerial — it has, therefore, been held, that although a 
sheriff, or his deputy, neglects to enter a plaint in replevin, this Court 

(a) See the form of this warrant, (e) Tumor v. Turner, 2 B. & B. 112, 
Chit. Forms, 500; and of the sum- 4 Moore, 010, S. C. 
mons thereon, lil. (/) See ante, 570; and Vol. I, 139, 

(&) 2 Inst. 193, 140. See. 2 Ro. Abr. See the form of the plaint, Chit. Forms, 
552; 2 OH. 0, 28. 579. 

(c) Jacob v. King, 1 Marsh. 135, 5 (g) Tesseyman v. Gildart, 1 New Rep. 

Taunt. 451 , S. C. ? 292. 

(<i) See form. Chit. Forms, 501. (b) Exp. Boyle, 2 D. & R. 13. 

GwiUim v. Holbrook, 1 B. & P.419. 
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will not compeV him to do so on motion: yet, perhaps, they would 
grant a mandamus to enter the plaint ( i ). r 

The suit may be prosecuted in the county court, however consi- 
derable the value of the goods may be ( j). But, if any right of 
freehold come in question in the course of the proceedings in the 
county court* or an tienf demesne be pleaded ( k ); or, if the king be a 
party, or the taking be in right of the crown (/), the sheriff cannot 
proceed in the cause; so ‘that it is usual in practice to remove the 
plaint into one of the Courts at Westminster, in the first instance. 
So, if the defendant claim property in the goods, and on a writ de pro - 
prietate probandd ( m ) they be found to be his, the sheriff can proceed 
no further, but must return the proceedings into this Court or the 
Court of Common Pleas, to be there, if thought advisable, finally de- 
termined (n) 

Plaint , how removed.] The plaint may be removed, by writ of pone , 
recordari facias loquelam , or accedas ad curiam , according to circum- 
stances. It may be removed either by the plaintiff or defendant: by 
the plaintiff, at pleasure; by the defendant, upon reasonable cause (o). 
This assignment of cause by the defendant, however, is at present 
but matter of form; it is assigned in the writ of recordari , &c., and 
cannot be denied, or traversed, by the sheriff or plaintiff (p). But, 
where the action of replevin is commenced in a court baron, cause 
must be'assigned for removing it, whether removed by the plaintiff 
Ur defendant (q). 

If the goods have been replevied, by virtue of a replegiari facias 
(which is now rarely the case), the plaint in the county court is re- 
moved by writ of pone (r). This is an original writ, obtained from 
the cursitor, bearing teste after the entry of the plaint in the county 
court, and returnable on a general return day in term, wheresoever, 
&c.; but, if it happen to bear teste before the entry of the plaint, it is 
not material ( s ). The writ of pone is also the proper writ to remove 
all suits, which are before the sheriff, by writ of justicies. In other 
respects, it does not differ from the writ of recordari facias loque- 
lam (t). 

If the goods have been replevied upon mere application to the she- 
riff, (as is now usually the case), without writ, the plaint is removed by 
writ of recordari facias 'loquelam. This is also an original writ, to be 
obtained from the cursitor, tested and returnable like the pone (u). 


(i) Et p. Boyle, 2 D. & R. 13; and 
see Harr. L.&T.732. 

(j) 25 H.3, c.21; 2 H.7,5 6/ 2 Inst. 
139* 

(it) 2 Finch, L. 317; 4H.6,30; 2H 
7, 6; Co. Lit. 145. 

(l) Brn. Abr Replevin, 3. 

(m) See form, Chit. Forms, 501. 

(») See Harr. L. & T. 739; Bac. Ab. 
Replevin (E) 4. 

(o) F. N. B. 69 M. 70 B. 


(p) Talbot v. Binm, 8 Bing. 71; 
Parkes v. Renton, 3 B. & Adol. 105. 
See form of it. Chit. Forms, 503. 

(q) Reg. 85 bs F. N. B. 70 A; 2 Inst. 
339, 27 H. 6, 36, 4 a, Doct. PI. 356. 

(r) F. N. B. 69 M. 

(*) F.N.B. 71 D. 

(t) Greenw. 22; Wats. Sheriff, 293. 
See forms, Chit. Forms, 503. 

(u) See the form. Chit. Forms, 503. 
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♦ 

If the plaint be levied in a court baron, , it is removed by writ of 
accedas ad curiam. This is also an original writ, in every respect 
the same as the recordari, excepting that it directs the sheriff to go 
to the lord’s court and there caOse the plaint to be recorded, and so 
to return it to the Court above. This writ must bear tpte after the 
entry of the plaint, otherwise it will be bad*(r). 

In no instance, where the plaint is in an inferior court not of record, 
should the plaint be removed by certiorari ; for, if so removed,* as the 
plaintiff in such case is not bound to follow the suit, the defendant 
could never nonpros him here for not declaring (y). But where the 
replevin suit is in an inferior court of record, it is removed by cer- 
tiorari ( z ). 

In order to sue out any of these writs; make out a preecipe ( a ) } 
take it to the cursitor, and upon telling him when the next county court 
will he holden , he will make out the writ. Pay\im 2s. 6d. Then take 
it to the office of the* under sheriff of the county , fyc., who will allow and 
return it. Pay him 16s. 6d. ( b ). If the sheriff return the writ tarde, 
the party may sue out an alias, &c. ( c ). If to a writ of accedas ad 
curiam the sheriff return that the lord refused to hold his court, & dis- 
tringas then issues, commanding the sheriff to distrain the lord to 
hold his court; and after that a sicut alias, &c. (d). If the sheriff do 
not return the recordari, &c., so as to enable you to file it, you should 
rule him to return it in the manner directed Vol. 1 , 131 (c). 9 

When you have got the writ returned, file it with the filacer of the 
county. Pay him 2s. \0d. The writ should be returned and filed* 
within two terms at least after the writ is returnable; otherwise the 
opposite party may obtain a certificate from the filacer that no such writ 
and return are filed, and the cursitor will thereupon issue a writ of 
procedendo, by which the cause may be removed back to and proceeded 
in, in the inferior court (/). Or if either party, having sued out & re. 
fa. lo., neglect to file it, the other party, for the sake of expedition, may, 
without waiting till the end of the second term, sue out another writ 
of the same nature, and get it returned and filed, for removing the pro- 
ceedings into the Court above (g). If the return, however, be filed, 
a writ of procedendo cannot, it seems, afterwards be had, unless, per- 
haps, where the cause was removed from a court of antient demesne ( h ). 
If not filed on the return day, a notice of its being filed should be given 
to the opposite party (i). 

The delivery of the writ to the sheriff stays all further proceedings 
in the suit in the county court, even although delivered after interlo- 


(t) F. N. B. 71 D. See the form, 
Chit. Forms, 508. 

(!/) Clerk v. Mayor of Berwick, 4 B, 
&Cres. 104, 7D.&R. 104, S.C.; Ed- 
ward ft v. Bowen , 5 B. & Cres. 206, 7 D. 
&R.709, S. C. 

(s) Wilk. Replevin, 26. 
la) See the form, Chit. Forms, 502. 
(b) Seethe form of the return, Chit. 
Forms, 504; and of the schedule to be 
annexed to the writ and return, Id. 


(c) F. N.B. 70 B. 

(rf) F.N.B.18E. 

(e) See Sevan v. Prothesk , 2 Bur. 
1151. 

(/) 2 Sellon, 162; 1 Tidd, 410. See 
form of ptvcedendo, Chit. Forms, 506. 

(g) Id. 

(h) F. N. B. 69 M (a). Glib. Reple- 
vin, 10, 11, sedqueere. 

(i) See form, Chit. Forms, 505. 
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cutory, provided it be before final, judgment ( k ). If the sheriff proceed 
further, such subsequent proceedings are void, and the sheriff is liar 
ble to an attachment (/). The writ, however, removes the plaint only, 
and not any of the subsequent proceedings ; and the plaint is removed 
by it, although the plea in the court below may have been discon- 
tinued (m). 

Appearance. — Declaration. — Nonpros.'] The defendant must enter 
his appearance with the filacer, before the plaintiff can declare in this 
Court, or the defendant rule him to do so. This regularly should be 
done on or before the quarto die post of the return of the recordari , 
&c. Make out a preecipe for the appearance (n), and take it to the 
filacer of the proper county , who will thereupon enter the appearance ; 
pay him 3.s. 6d. f and if more than one defendant , pay him id. for each 
of the others. * 

If the plaintiff wish to expedite the cause, and for that purpose to 
procure the defendant’s appearance, he should obtain a rule to appear 
from the filacer ( o ); pay him 4s. 3 d.; enter it with the clerk of the 
rules , and serve a copy of it upon the defendant. This rule expires in 
four days ; and if the defendant have not entered his appearance ivith- 
in that time , then, if the plaint have been removed by the plaintiff by 
pone or recordari , sue, out a pone per radios with the filacer (p) ; pay 
signing '5s. 6d., sealing Id. ; upon which the sheriff will summon the de- 
fendant (q). On the quarto die post of the return day of the pone , 
c search with the filacer if the defendant have entered an appearance; 
and if not, the filacer will make out a distringas {r) upon your fur- 
nishing him with a preecipe; pay 2s/ lOd. signing, 7 d. sealing. This is 
a judicial writ, commanding the sheriff to distrain the defendant byall 
his goods and chattels, so that he be before the king on a general 
rettugi day, wheresoever, &c., to answer the plaintiff of a plea of, 
&c. (s). It must bear teste in term time, be returnable on a general 
return day, in the same or in the next term, and have 15 days be- 
tween the teste and return. Care must be taken that the defendant 
be correctly named in the writ, otherwise the sheriff’ will not be jus- 
tified in executing it (<). Take this writ to the sheriff's office, and 
obtain a warrant thereon; pay 2s. Gd. ; give the same to your officer , 
who will thereupon levy the sum of 40$. (u). If the defendant have 
not entered an appearance on the quarto die post of the return of the 
distringas , get the writ returned, and sue out an alias , and after that 
a pluries; or if the sheriff return nulla bona, you may sue out a tes- 
tatum distringas into a different county (#). Upon suing out the 

(k) Bevan v. Brothesk, 2 Bur. 1151. (r) See the form, Chit. Forms, 507. 

(/) F. N. B. 4 E. («) See the form, Id. 

(m) F. N. B. 71 A. (t) Cole v. Hindson, (5 T. R. 234. 

(n) See form of the preecipe for ap- (u) See Bloxam v. Surtees, 4 East, 

pearnnce. Chit. Forms, 509. 162. 

(o) See Chit. Forms, 506. (?) Id. See the form of the alias 

(p) See the form, Chit. Forms, 507* and pluries, Chit. Forms, 507, and of 

iq) See the form of the summons, the testatum, Arch. Forms, 451. 

Chit. Forms, 507. 
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alias, move the Court to increase the issues , who will thereupon grant 
a rule absolute in the first instance j draw up the rule with the clerk 
of the rules (y), annex a copy of it to the alias distringas , and leave 
it with the sheriff to be executed, as above directed. If upon the 
quarto die post of the return of this writ, the defendant V^ve not en- 
tered an appearance, sue out a pluries distringas, and again move the 
Court to increase the issues , which they will now order to the amount 
of the debt and costs; draw up the rule, and get the writ executed , as 
above directed. If, on the quarto die post of this writ, the defendant 
have not appeared, then in pursuance of stat. 10 G. 3, c. 50, move for 
a rule to shew cause “ why the issues returned upon the several writs 
of distringas should not be sold, and the monies arising from the sale 
thereof should not be forthwith brought into Court; and why it should 
not be referred to the Master to tax the plaintiff his costs, occasioned 
by his issuing out the said several writs; aria why such costs, when 
taxed, should not be paid out of the monies so brought into Court; and 
why the surplus of the said monies, after payment of the said costs, 
should not be retained in Court , until the purpose of the said writs be 
answered ” (*). Move this upon an affidavit, stating the issuing and 
returns of the writs of distringas, and that the defendant has not ap- 
peared (a). Draw up the rule , and serve a copy of it upon the sheriff. 
Afterwards move to make the rule absolute ; draw up the rule, and 
serve a copy on the sheriff, at the same time shewing the original ; and 
if he do not pay the money into court, move for an attachment. If 
the money be paid in, make out a bill of costs and get it taxed ; then 
take the rule and allocatur to the signer of the writs , mid he will pay 
you the amount of the costs ( b ). You may afterwards proceed by dis- 
tringas thus ad infinitum , applying from time to time to sell the issues 
for payment of costs, until the defendant appear (c ) ; but if nulla bona 
be returned to the distringas , then sue out a capias, and so proceed to 
outlawry ( d ). If the plaint, however, have been removed by the de- 
fendant (e), or by the plaintiff by writ of accedas ad curiam (/), the 
first process after the rule to appear is the distringas, omitting the pone 
per vadios. If the defendant come in upon any of these writs, and 
enter his appearance with the filacer, the plaintiff may then deliver or 
file his declaration, as in ordinary cases (g). 

But if the defendant wish to expedite the cause, then on or after 
the quarto die post of the return of the recordart, having first entered an 
appearance with the filacer, as directed ante, 582, get a rule to declare 
from the master ; (Ji. H. 2 W. 4, r. 38) (A) ; and serve a copy of it upon 
the plaintiff, or upon his attorney or agent , if the cause were removed 

\y) See the form, Arch. Forms, 451. capias, Chit. Forms, 5011. 

(a) See as to the form of the rule, (e) F. N. B. /() A (a). 

Arch. Forms, 452. (/) Thompson v. Jordan, 2 B. & P. 

(a) See the form. Arch. Forms, 451. 137. 

(ft) See Martin v. Townsend , 5 Bur. (#) See form of declaration, ('hit. 
2725. Forms, 510. See Topping v. Fuge, 5 

(c) See form of alias and pluries, Chit. Taunt. 771 » 1 Marsh, 341, S. C. 

Fonns, 507. (ft) See the form, Chit. Forms, 509. 

W) F. N. B. 70 A (a). See form of 
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by him . Sudfaule may be given within four days after the end of the 
term in which the writ is returned (a). The plaintiff may, as in other 
cases, obtain a rule for time to declare, see ante, Vol. 1, 187, and the 
Court will not, it seems, set the rule aside, and compel the plaintiff to 
declare sooper in this form of action any more than in another ( b ). 
In order to obtain a judgment of nonpros for not declaring, in addition 
to the abovtTrule to declare, a written demand of declaration should 
be setved on the plaintiff or his attorney or agent, (as the case may 
be) ; and if four days after the service of such rule and the making 
of such demand have severally expired, and the plaintiff has not de- 
clared, the defendant may sign judgment of nonpros (<?). Sign such 
judgment as directed , post, Book 4, Part 1, Chap. 17. Where a replevin 
suit was removed from an inferior jurisdiction into this Court by cer- 
tiorari, and the defendant signed judgment of nonpros for not declar- 
ing, the Court held tfie judgment irregular, and refused to refer it to 
the master to tax the defendant his costs, on the ground of the dis- 
tinction between a re. fa. lo. and a certiorari , the former giving a day 
to the parties to appear in Court, the latter none(rf). 

The judgment of nonpros at common law is, that the defendant 
shall have a return of the goods replevied, and his costs (e). The 
plaintiff, however, is not prevented by this judgment from proceed- 
ing ; for he may su© out a writ of second deliverance (/); in execu- 
tion of. which, the sheriff must again take the goods from the defen- 
dant and deliver them to the plaintiff ; or the writ will operate in the 
sheriff’s hands as a supersedeas of the writ de retorno habendo , if the 
latter writ have not as yet been executed (g). If the plaintiff intend 
to proceed thus, let an award of the writ of second deliverance be en- 
tered upon the roll after the judgment of nonpros (h). Then sue out 
the writ with the cursitor ( i ). The proceedings upon this writ are the 
sanae as in ordinary cases of replevin, where the action is commenced 
by writ, as already mentioned; and if the defendant have judgment, 
either upon verdict, demurrer, or of nonpros , it is for a return irre- 
plevisable, and he shall have a writ de retorno habendo (k) ; which be- 
ing executed, the plaintiff cannot have any further writ of deliverance. 
But if the plaintiff do not sue out a writ of second deliverance, and to 
the writ de retorno habendo the sheriff should return that the goods, 
&c., are eloigned (l), the defendant shall then have a capias in wither- 
nam ( m ), and after that an alias and pluries, until it is executed («). 
The capias in withetnam, however, in this case, is but mesne pro- 


fa) R. H. 2 W. 4, r. 37- Formerly the 
rule might have been given in 14 days 
after term. 11 East, 1B3. 

(h) Cmven v. Vavawur , 5 Taunt. 35. 
(e) F. N. B. 70 A.; R. T. 1 W. 4; 
Edwards v. Hunch, 11 East, 183* 

(d) Clerk v. Mayor of Berwick, 4 B. 
& Cres. 649. 

(«) See the form. Chit. Forms, 510; 
and see form of writ de retorno habendo 
thereon. Id. 511; and of fi. fa. or ca. **. 


for the costs, Id. 

(/) 2 Inst. 340; Stat. Westm. 2, c. 2. 

(g) Latch, 72; Palm. 403; Pratt v. 
Rutlidge, l Salk. 95. 

(h) See form of it. Chit. Forms, 511. 

(i) See form, Chit. Forms, 512; and 
return thereto. Id. 

(k) 2 Inst. 341. 

(/) See form. Chit. Forms, 512. 

(m) Id. 

(n) See the form, Chit* Forms. 
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cess* to compel the plaintiff to declare (o) ; and as soor/as he has de- 
clared, he may, it seems, obtain a restitution of the goods taken under 
it, upon motion ( p ). 

But in cases where the replevin is of goods distrained for rent, if the 
plaintiff be nonprossed, the defendant, after entering the judgment for 
a return (and which must still be entered, although it is never execut- 
ed) ( q ), may, by 17 C. 2, c. 7, s. 2, make a suggestion on the roll, in 
the nature of an avowry or conusance, and pray a writ of inqiiiry to 
be directed to the sheriff of the county where the distress was taken, 
to inquire of the rent in arrear at the time of the distress, and also of 
the value of the distress. Then follows on the roll the award of the 
writ of inquiry (of the execution of which fifteen days’ notice must be 
given to the plaintiff or his attorney ; (17 C. 2, c . 7, s. 2) (r); then the 
sheriff's return of the finding of the inquest ; and, lastly, follows an 
entry of the final judgment. If the inquest ffncl the value of the dis- 
tress to be as much or more than the amount of the arrears of rent, 
then the final judgment shall be, that the defendant recover the 
amount of such arrears, and full costs of suit ; but if the distress be 
less than the arrears, then the judgment shall be for the sum at 
which the distress is* valued by the inquest, together with full costs of 
suit. (17 C. 2, c. 7, s. 2) ( s ). The defendant may have execution of 
this judgment, by fieri facias, ca. sa., or e legit (17 C. 2, c. 7, s. 2); 
but cannot, of course, have a writ de retorno habendo ( t ). Tips sta- 
tute does not take away or alter the judgment at common law, it only 
gives a further remedy to the avowant: and it is always at the 
election of the defendant, whether he will proceed under the sta.tute 
or not ( u ). This mode of proceeding by writ of inquiry under the 
statute, is in many cases advisable, as a writ of second deliverance 
after it would be inoperative, the goods still remaining with the plain- 
tiff (<r). The Court in some cases, under particular circumstances, 
will set aside this judgment of nonpros, &c., and let in the plaintiff to 
declare, upon payment of costs 

Or, instead of executing a writ of inquiry, under this statute, the de- 
fendant, having signed judgment of nonpros, in cases where the re- 
plevin is of a distress for rent, may take an assignment of the reple- 
vin bond,, and proceed upon it against the plaintiff and his pledges ( z ). 

As to the mode of framing the declaration in general, see 2 Chit . 
PL 84.3, 1 Id. 189. The declaration in replevin, where the suit isre- 

(o) Moor v. Watts, 1 Ld. Raym. 614, roll, Id. 

12 Mod. 423, S. C. (t) See the forms of the fi.fa. and ca. 

( p ) Noy, 50; and see Comb. 201; sa., Chit. Forms, 513. 

Moor v. Watts, 2 Salk. 532. (u) Rees v. Morgan, 3 T. R. 350. 

{q) See Cooyer v. Sherbrooke, 2Wils. (x) Playters v. Sheering, I Vent. 34; 
117; Barnes, 427, S.C.; Carth.253. Bui. N. P. 53; Cooper v. Sherbrooke, 

(?•) See Burton v. Hickey, 6 Taunt. Barnes, 427, 2 Wils. i 10, S. C. 

57, 1 Marsh. 444, S. C. (»/) Playters v. Sheering, 1 Vent. 04. 

(s) See the forms of suggestion, &c., (z) See Chit. Forms, 493; and see 

and judgment. Chit. Forms, 513; of Tumor v. Turner, 2 B. & B. 107, 4 
writ of inquiry, Id. 515; of notice of Moore, 6U6, S. C.; mi vide 2 Tidd, 
inquiry. Id. 510; of inquisition thereon, 1050. 

Id. 517 ; and of entry thereof upon the 
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moved by re.fa. lo. t must be intitled either of the term in which the 
writ is returnable, or of that in which it is delivered. If it be intitled 
of an intermediate term, judgment for want of a plea will, it seems, be 
set aside (a). 

Avowry .} When the plaintiff has delivered or filed his declaration, 
let him give a notice to the defendant to avow in the manner directed , 
Vol. I, p. 193, 195, as to the notice to plead: also let him enter a 
rule to avow with the clerk of the rules , in the manner directed , Vol. 1, 
p , 196, as to the rule to plead ( b ). Then demand an avowry, in the 
same manner you demand a plea; ( see Vol. 1, p. 197) (c); and if the 
defendant do not file his avowry or conusance, fyc. with the cleric of the 
papers , within the time limited for that purpose, sign judgment by de- 
fault, and execute a writ of enquiry, as directed, ante , 505, 513(d). It 
should seem that the'enactment of 2 W. 4, c. 39, s. 11, as to pleading 
between the 10th August and 24th October, and the rule o{ M. T. 
3 W. 4, r. 12, framed to meet it (ante, Vol. 1, p. 195), do not apply 
to proceedings in replevin. 

If the defendant plead, avow, or make conusance, let the plea 
or avowry, fyc., if it conclude with a verification , be signed by 
counsel, and filed with the clerk of the papers. If he plead or avow 
double, first obtain a Judge’s ord^r for that purpose, as directed Vol. 1, 
208. 4 The pleading a double plea, avowry, or conusance, without a 
rule for that purpose, would entitle the plaintiff to sign judgment. 

( R.II . 2 W. 4, r. 34). The plea of cepit in alio loco is not a plea in 
abatement but a plea in bar ; and therefore an affidavit to verify it is 
not required (e). 

As regards the time for avowing or making a conusance, &c. the no- 
tice must be to avow, &c. within four days, if the venue be laid in Lon- 
doner Middlesex, and the defendant reside within twenty miles of Lon- 
don ; or within eight days, if the venue be laid in any other coun- 
ty, or the defendant reside above twenty miles from London (f) ; 
and in default of avowry, &c. the plaintiff may sign judgment. (R.T. 

5 Sf 6 G. 2). In some cases, however, the defendant is entitled to 
what is termed an imparlance , or, in other words, to a further time 
to plead, and which shall be now noticed. 

Imparlance.'] An imparlance, or licentia loquendi, is a leave given 
by the Court to the defendant, to speak with the plaintiff, to see if 
they can end the matter in dispute, amicably, without suit, if possi- 
ble (g). But, in effect, it is time given to the defendant to plead. 

As regards the time given by this imparlance, before the recent 
rules of T. T. 1 W. 4, and II. T. 2 W. 4, r. 3, if the process were return- 

(a) Topping v. Fuge, 5 Taunt. 771. ment, &c. Chit. Forms, 519, 520. 

See form of declaration, Chit. Forms, (e) Bullythorpe v. Turner , Willei, 
519. 475. 

(b) See Chit. Forms, 109. (/) Ante, Vol. 1, 194. 

(c) Id. (g) 3 fil Com. 298. 

(d) See as to the forms of the judg- 
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able on or after the last general return of the term, (see KT.5$6 
G, 2; R» T, 22 G. 3), or if the plaintiff had neglected io deliver his 
declaration, or to file it and give notice thereof, four days exclusive be- 
fore the end of the term in which the process was returnable, (see 
R, T, 5 Sf 6 G* 2, b ; R. T, 22 G, 3), the defendant was entitled to 
an imparlance over to the next term after thtjt in which the declara- 
tion was delivered or filed, and must have pleaded within the first four 
days thereof (h). But now, by the rule of I.T. 1 W. 4, it is ordered, 
that, upon every declaration delivered or filed on or before the last 
day of the term («), the defendant, whether in or out of any prison, 
shall be compellable to plead as of such term without being entitled 
to any imparlance. And by the more recent rule of H. T. 2 W. 4, 
r. 3, in Hilary and Trinity terms, the plaintiff, in a country cause, 
may declare de bene esse t within four days after the end of the 
term as of such term. If not delivered or filed, within this time, then 
it must be delivered or filed before the first day (k) of the subsequent 
term, or the defendant will be allowed to imparl to the third or sub- 
sequent term, and shall plead within the first four days thereof (/). 
But where the defendant does not appear on or before the last day of 
a term, he is not entitled to an imparlance over to the third term, al- 
though the plaintiff do not declare before the first day of the second 
term: for the plaintiff cannot in replevin, nor is he obliged in any 
case to declare until the defendant is fully in Court, and no laches 
can consequently be imputed to him for not declaring, until after that 
time ( m ). For the same reason, if a joint writ issue against two de- 
fendants, and they appear in different terms, neither can claim an im- 
parlance upon the ground of the plaintiff's not having declared in the 
term in which the first defendant appeared; for he could not, in fact, 
have declared until both the defendants were before the Court (w). 
Also, for the same reason, where the plaintiff is prevented from de- 
claring the same terra the writ is returnable, by his being obliged to 
proceed to outlawry against some of the defendants, the others who 
have been served or arrested are not entitled to an imparlance (o). So, 
if, by any other act of the defendant’s, the plaintiff is prevented from 
declaring in time, the defendant shall not be entitled to an impar- 
lance (p). 

If the defendant plead without imparlance, and his plea be a nullity, 


(h) 2 Saund. 2. 

(«) See Edensor v. Hoffman, 2 C.& 
J. 140. 

(Jr) Before the 1 W. 4, c. 70, it must 
have been so filed or delivered before 
the essoign day; but that act, it seems, 
has done away with that day for all 
purposes, as part of the term. See 
Price v. Hughes, 1 Dowl. P. C. 440. 

(/) 2 Saund. 2. See Whatley v. Bar- 
net, 1 Dowl. P. C., 007. 

(to) Smith v. James, 6 T.R. 752; Wood 
v. Wennum, 1 Wils. 154; Winter v. 
Barnes , 9 D. & Ry. 18; •Rolleston v. 


Scotty 5 T. R. 372; Cook v. Allen, 1 C. 
& M. 350; and see Bailey v. Hnntler, 2 
B. & P. 120; sed vide Thompson v. Jor- 
dan, 2 B. & P. 137- 

(n) Tidd, 9th ed. 407; Bex v. Sheriff 
of London, in Day v. Marley, 1 (’hit. 
Rep. 359. See Smith v. Muller , 3 T.R. 
020, 627- 

(o) Martin v. Bradley , E. 18 G. 3; 
Codwin v. Seaman, M. 1797; MS. B. 
1211 . 

tp) Page v. Vogel, 2 B. & Aid. 390, 1 
Chit. Rep. 230, S.C.; Rookev. Leicester, 
Earl of, 2 T. R. 16. 
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so that the pontiff signs judgment for want of a plea, the Court will 
not set aside the judgment for being signed too soon ; for, by pleading, 
the defendant waived his right to an imparlance ( q ). Taking out a 
summons for time to plead, upon which the plaintiff indorses his con- 
sent, or obUmingan order thereon, is a waiver of the right to an im- 
parlance (rjl 

The imparlance thus obtained is a general imparlance; but the de- 
fendant may have a special imparlance, when necessary, by leave of 
the Court obtained by a side tm rule for that purpose (s); or a gene- 
ral special imparlance, under particular circumstances, by moving the 
Court for it within the first four days of the next term (f). 

The general imparlance is a leave to imparl generally to the next 
irm, without any saving of exceptions; and may be entered as of 
>urse, in all cases where the defendant is entitled to it (u). After a 
ftfeeral imparlance, £be defendant can plead only in bar, and not 
in abatement ( w ); or to the jurisdiction, or any other dilatory plea; 
nor can he claim conusance or demand oyer (x). Formerly, it was 
holden that he could not plead a tender; although latterly the law 
has been considered to be otherwise ( y ) ; still, however, it seems, a 
rule of court or a judge's order must be obtained for leave to plead 
it as of the preceding term ( 3 ); so that, upon the face of it, it may 
not appear to be pleaded after an imparlance. But if a declaration 
be filed or delivered so late that the defendant is not bound to plead 
until the next term, the defendantlfezy plead as of the preceding term, 
within the first four days of the next term, any plea to the jurisdic- 
tion or in abatement, or a tender, or any other similar plea (a). 

The special imparlance contains a saving of all exceptions to the 
writ, bill, or count ( b ); and is necessary where the defendant intends 
to plead in abatement, of a term subsequent to the declaration (c). 
It cannot be had without leave of the Court (R. E. 5 A.) obtained b^ 
a side bar rule for that purpose (d). After a special imparlance the 
defendant cannot plead to the jurisdiction, or a plea of privilege; 
but he must obtain a general special imparlance to enable him to 
do so (e). 

The general special imparlance contains a saving of all advantages 
and exceptions whatsoever. The entry of it is the same as that of 
the special imparlance, excepting that instead of the saving in the 


(q) Lockhart v. MackHth , 5 T. R. 
(561. 

( r ) Edensor v. Hqffnmn, 2 C. & J. 
140. 

(s) R. E. 5 A. ; 2 Saund. 2 a. 

it) 2 Saund. 2 06; Tidd, 9th ed. 467. 
(«) See the form of entering it, Arch. 
Forms, 91. 

(to) Lloyd v. Williams, 2 M. & Sel. 
494; Buddie v. Willson , 6 TSR. 369. 

(x) 2 Saund. 2. 

(;/) 1 Saund. 33 b; 2 Saund. 2. 

(s) King v. Nichols, Barnes, 343, 347, 
349; and see Kilwick v. Maidman, 1 


Bur. 59. 

(а) R. H. 2 W. 4, r. 43; 1 Salk. 367. 

(б) See the form of entering it. Arch. 
Forms, 288, 289. 

(c) 2 Saund. 2; Doughty v. Lascelles, 
4 T. R. 620; Blackmore v. Flemj/ng, j 
Id. 447, n. 

(d) See the form of the rule. Arch. 
Forms, 287. 

(e) 2 Saund. 2 h, Godefroy v. Jayl 6 
Bing. 616, 1 M. & P. 440, S. C. The 
Court, in the last case, thought the 
plaintiff ought to have demurred, and 
not signed judgment for want of a plea. 
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'latter, you insert the words " saving to himself all advantages and 
exceptions whatsoever.” This kind of imparlance is necessary, where 
the defendant intends to plead to the jurisdiction (/), or to plead his 
privilege (g),^pf a term subsequent to the declaration. It is obtained 
by application to the Court, within the first four days of tfse next term. 
It is in the discretion of the Court, however* governed By the parti- 
cular circumstances of the case, to grant it, or not (A); they will not 
grant it, for instance, if the defendant have appeared by attorney (*), 
because a plea to the jurisdiction mult be pleaded in person. 

If the defendant plead in abatement after the general imparlance, 
or to the jurisdiction after a special imparlance, the plaintiff may ei- 
ther sign judgment (J), (except in a questionable case (Jc) f ) or apply 
to the Court to set aside the plea (/), or may demur generally ( m ), or 
may allege the imparlance in his replication, by way of estoppel 
but if, instead of doing so, the plaintiff reply*t» the plea, the fault is 
cured (o). Or, if the imparlance be obtained irregulgj-ly, — as, if a 
special imparlance be entered, without a side bar rule first Obtained for 
that purpose, — or a general special imparlance, without leave first 
obtained of the Court upon motion, it should seem that the plaintiff 
may sign judgment ( p). 


Plea in bar.~\ As soon as the defendant has avowed, &c., he may 
rule the plaintiff to plead, in the s^me manner as directed Vol. 1, 211, 
as to the rule to reply ; and if the plaintiff do not plead within the 
time limited by the rule, the defendant may sign judgment of won- 1 
pros . It should seem that the enactment of the 2 W. 4, c. 39, s. 11, 
as to pleading between the 10th August and 24th October, and the 
rule of M. T. 3 W. 4, r. 12, framed to meet it, ( ante , Vol, 1, p. 195), 
do not apply to proceedings in replevin. 

The judgment of nonpros in this case, at common law, is, thaV the 
defendant shall have a return of the goods (gr). But, if the distress 
were for rent, customs, services, or damage feasant, the defendant 
shall have judgment for his damages; (21 H. 8, c. 19); and, conse- 
quently, after the entry of the judgment of nonpros on the roll, fol- 
low the award of a writ of inquiry to ascertain the damages (in the 
same manner as in ordinary cases upon a judgment by default), the 
sheriff’s return of the inquest, and final judgment (r). In this case, 


(/) 2 Saund. 2 b. 

(g) Hardr. 365; lLutw.46; 12 Mod. 
529; Gilb. C. B. 210, 211. 

(h) 2 Saund. 2 b. 

(*) Grant v. Sondes, 2 W. Bl. 1094; 
2 Saund. 2 b. 

(j) Doughty v. Lascelles , 4 T. R. 520; 
Blackmore x.Flemyng, 7 T. R. 447, n. 

(k) Godefroy v. Jay, 4 M. & P. 440, 6 
Bing. 610, S. C. 

Hf) 2 Saund. 3; Buddie v. Willson, 6 
T. R. 373 f 

(m) Lloyd v. Williams, 2 M. & Sel. 
484; Buddie v. Willson, 6 T. R. 369. 
in) Clift. 18 pi. 46, 19 pi. 50, 20 pi. 53, 
VOL. II. 


54; 1 Lutw. 23. 

(o) # 1 Vent. 236. 

( p ) See 2 Saund. 2 b. 

(q) See the form. Chit. Forma, 523; 
ana of writ de reform habeudo thereon, 
Id. 524; and oiji.fa, or m. «a. for costs. 
Id. 525. 

(r) See the forms, Chit. Forms, 525; 
of writ of inquiry thereon, Id.526; of no- 
tice of inquiry, la.; of inquisition, Id.jof 
entry thereof upon the roll. Id.; of writ 
de retomo habendo thereon. Id.; and of 
fi-fa. or ca. sa, for damages and costs. 


a 
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also, the plaiq£iff may sue out a writ of second deliverance (s ) ; but 
it will be a supersedeas of the writ de retemo habendo only, and not 
of the writ of inquiry (t). 

Or, if the replevin were of a distress for rent , the defendant may 
enter his ji&gment, and execute a writ of inquiry, under stat. 17 C. 
2, c. 7, s. 2, hi the manner directed, ante , 585, for want of a declaration, 
excepting that the entry of a suggestion, in nature of an avowry, 
must, pf course, be omitted ; and you, therefore, enter the prayer for 
the writ of inquiry, &c., immediately after the judgment for a re- 
turn («). 

Or the defendant, instead of executing a writ of inquiry, may, 
after signing judgment of nonpros , take an assignment of the replevin 
bond, and proceed thereon (v). 

If the plaintiff plead to the avowry or conusance, let the plea, if it 
conclude with a verification, be signed by counsel; engross it on plain 
paper , and file it with the clerk of the papers (w). If the plaintiff plead 
double (which he may do, 4 A. c. 16, s. 4), a Judge’s order must first 
be obtained for that purpose, as directed, Vol. 1, 209; and, if he 
pleaded double without a rule for that purpose, defendant might sign 
judgment of nonpros . (Id. R . H. 2 W. 4, r. 34). 

Issue.'] Let the paper book be drawn up, delivered, and returned, 
as directed, Vol. 1, 214, 218, 219 ; but let the form of it be as di- 
rected,^ *ante, 545, with reference to proceedings by original, in eject- 
ment, &c.(x). Either plaintiff or defendant may make it up, and 
enter it when necessary, both parties in replevin being deemed actors. 
( Vol 1, 219). 

Demurrer.] The proceedings upon, demurrer are the same as in or- 
dinary cases; the only thing necessary to be mentioned here is the 
judgment. At common law, the judgment for the defendant is, that he 
have a return of the goods irreplevisable (y). But, if the distress were 
for rent, customs, services, or damage feasant (21 H.8, c. 19), an in- 
quiry of damages and costs is awarded (*). The defendant there- 
upon sues out a retorno habendo, and an inquiry of damages, eithep 
in the same writ (a), or in separate writs (5); and, upon the return 
of the writ of inquiry, final judgment is entered to recover, as well 
the damages and costa assessed by the jury, as the costs assessed by 
the Court (c). No ymt of second deliverance lies after judgment 
upon demurrer. 

(*) See form, Chit. Forms, 512. {w) See form, Chit. Forms, 529. 

(t) Latch, 72; Palm. 403; Pratt v. U) See as to the form. Chit. Forms, 

Rutlidge, 1 Salk. 95. 634. 

(u) See the form of the>entiy, Chit. (y) 14 H. 7, 6 b.; 2 Inst. 340; Co. 
Forms, 628; and of writ of inquiry, Ent.591a.; and see the form. Chit. 
Id.; of notice of inquiry, Id.; of the Forms, 529. 

inquisition, Id.; of entry thereof upon (c) See as to the form, Chit. Forms, 
the roll. Id.; and of fi. fa. or ca. sat 629. ^ 

thereon. Id.; and see Tumor v. Tur- (a) See the form, Thes. Brev.220. 

ner, 2 B. & B. 107, 4 Moore, 606, S. C. (6) See the forms, Lil. Ent. 600; 

(») Waterman v. Yea, 2 Wlls. 41; Chit. Forms, 630. 

Tumor v. Turner, 2 B. & B. 170, 4 (c) 1 Saund. 195 n. 

Moore, 606, S. C.; ante , 585. 
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Or, if the distress were for rent, Jhen, after judgmeslt given for the 
avowant, or person making conusance, the Court may award a writ 
of inquiry, to inquire of the value of the distress (of the execution of 
which writ of inquiry, fifteen days’ notice must be given to the plain- 
tiff’s attorney or agent) (c) j *and, upon the return thereof, if the va- 
lue of the distress be greater than the amourft of the rent in arrear, 
the defendant shall have judgment to recover the arrears, and full 
costs; but, if the value of the distress be less than the arrears, then 
he shall have judgment to recover the value of the distress, and full 
costs. (17 C. 2, c. 7, s. 3) (d). The stat. 17 C. 2, c. 7, s. 3, does not 
require, in this case, that the inquiry shall be as to the arrears of 
rent ( e ). In this case, no writ de retorno habendo issues. 

The judgment for plaintiff, on demurrer, is the same as in the ac- 
tion of trespass. {See ante , 480). 

Staying proceedings — Payment into Court — Discontinuing — With- 
drawing plea in bar , Sfc. - ] If the defendant avow or make conusance 
for rent, the Court, upon application by the plaintiff, will stay the pro- 
ceedings, upon the rent and all the costs up to that time being paid into 
Court (/). But they will not do so, where the damages are unli- 
quidated, as, where the defendant avows, &c. for damage feasant (g). 

If the grantee of a rent- charge avow upon several under tenants 
for the same rent, the Court will, upon a tender pleaded by the 
under tenants, make an order, that the payment of the rent into Court 
in one action shall serve for all ( h ). Although a party cannot proceed 1 
for damages on a plea of tender, after taking the money out of Court; 
yet, on a plea of tender to an avowry for rent, the plaintiff need not 
bring the money into Court («). 

Upon the application of the defendant, also, the Court have stay- 
ed the proceedings, upon payment of the costs of the action and of 
the costs of replevying, and upon giving up the replevin bond, where 
no special damage was laid in the declaration (j). 

The defendant cannot have a rule to discontinue, &c., for though 
he be an actor in the suit, yet still it is the plaintiff’s suit (k). The 
Court will not, after issue joined upon a plea in bar, suffer the plea to 
be withdrawn, and the avowry confessed, without consent, for, the 
avowant would lose his costs (/). 

Trial , <5j*c.] After giving notice of trial, the plaintiff (or if he neg- 
lect to do it, the defendant) may make up the Nisi Prius record, as 
directed, ante , 546, with reference to proceedings in ejectment by ori- 


(c) Burton v. Hickei/, 1 Marsh. 444, 
6 Taunt. 57, S. C. 

(d) See the forms, Chit. Forms, 531, 
532g and see 1 Saund. 195; 2 Id. 280. 

(3) See 2 Saund. 286. 

(/) Vernon v. Wynne, 1 H. Bl. 24; 
Hopkins v. Shrole , 1 B. & P. 382; and 
see Davis v. Prince, Barnes, 429. 

($•) Anon. 8 Mod. 379. 


(h) Anon. 1 LA. Raym. 429. 

},') Bull. N. P. 60; Woodf. L. & T. 

by Harrison, 789. _ . 

(j) Hanks v* Brawl > 3 M. & Sel. 525* 
See Hodgkimon v. Snibson, 3 B. & P. 
603, cunt. 

Ik) Long v. Buckeridge, 1 Stra. 112. 
(!) Com. Dig. Pleader, 3 K. 20. 

G 2 
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ginal, and sue «>ut jury process, eg ter the cause for trial, and proceed 
to verdict or nonsuit, as in ordinary cases (m). Inasmuch as both 
parties in replevin are deemed actors, when the record is car- 
ried down for trial by the defendant, it is not necessary to have the 
proviso in the distringas , as in cases of trial by proviso (n), although, 
in practice, ft is usually* inserted (o). For the same reason, the de- 
fendant, in replevin , cannot have judgment as in case of a non- 
suit ( p .) ; but, if either plaintiff or defendant give notice of trial, and 
afterwards do not proceed to try the cause, or countermand their no* 
tice in time, the opposite party will be entitled to costs, as in ordi- 
nary cases. ( See Book 4, Part 1, Chap. 23, 24). 

If a verdict be found for the plaintiff, the jury assess the da- 
mages (q) as in a verdict for plaintiff in trespass, &c, (r). If it be 
found for the defendant, the jury, at common law, find the issues spe- 
cially'for the defendant? and the judgment is, that he have a return 
of the goods irreplevisable (s). But, if the distress were for rent, 
customs, services, or damage feasant, then the jury may assess da- 
mages for the defendant; (7 II. 8, c. 4, 5 . 3; 21 H. 8, c. 19, s. 3); 
and the judgment then is, not only for a return of the goods, but for the 
damages and costs also (t). Or, if the distress were for rent, and 
the defendant wish that the finding should be according to 17 C. 2, 
c. 7, s. 2, the jury find the amount of the rent in arrear, and the value 
of the things distrained ; and the defendant shall have judgment ac- 
cordingly (m). If the jury, in finding a verdict generally for defend- 
ant, omit to assess damages according to these statutes of Hen . 8, the 
omission may be supplied by a writ of inquiry (x). But, if the jury 
find,' according to stat. 1 7 C. 2, c. 7, s. 2, an omission in their verdict 
cannot be supplied by such writ (y); although, in such a case, the 
Court would probably allow the defendant to enter his judgment for 
a return at common law, or allow him to amend it, if already en- 
tered (r) ; or, if the jury have assessed damages, but not the amount 
of the rent, the defendant may have leave to enter his judgment, as 
a judgment under stat. 21 II. 8, c. 19 (a). 

(m) See, as to the form of Nis i ( u ) See form of posted, Chit. Forms, 

Prtw* record, Chit. Forms, 535; and of 540; judgment. Id. 541; and execution, 
jury process, Id. Id. See Tumor v. Turner , 2 B. & B. 

(n) Reg> v. Hanks, 2 Salk. 652. 107, 4 Moore, 606, S. C. 

(o) Junes v. Concannon, «<3 T. R. 661; ix) Herbert v. Waters, Carth. 362, 

Eggloton v. Smart, 1 W. B1.375. 1 Salk. 205, S. C.; Pratt v. Rutlidge , 

ip) Jones v. Concanmrri , 3T. Ru 661; Id. 95; Harcirurt v. Weeks , 5 Mod. 77; 
Shortridge v. Hiern, 5 T. R. 400; Eggle- Dowell v. Marshall, 2 W. Bl. 921, 3 
ton v. Smart, 1 W. Bl. 375. Wils. 442, S. C. 

in) Usually, no more than the costs (;/) Sheape v. Culpeper , 1 Lev. 255, 
of the replevin bond (about 4/. 4#.) are 1 Sid 380, T. Raym. 170, 1 Vent. 40, 
given as damages. S. C. ; Herbert v. Waters, 1 Salk. 205, 2 

Ir) See form of the postea, Chit. Ld. Raym. 59, S.C.; Kinaston v. Mayor 
Forms, 536; of the judgment and ex- ofShreivsbury, Hardw. 297, 298, 2 Str. 
ecution, Id. 1052, S. C.; Rees v. Morgan , 3 T. R. 

(.») See the forms of postea, fee., on 349. See Freeman v. Archer, 2 W.4I1. 
this verdict, Chit. Forms, 536, 537. 763. 

it) See form of postea, Chit. Forms, (3) Rees v. Morgan, 3 T. R. 349; 
537 ; judgment. Id. 538; writ de retomo Herbert v. Waters, Carth. 362; Sheape v. 
habendo, Id.; Ji. fit. or pa. sa. for da- Culpeper, supra, n. (y). 
mages and costs. Id. 54U. («) Gamon v. Jones, 4 T. R. 509. 
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Nonsuit — New Trial . — Costs . 

Nonsuit ] If the plaintiff be nShsuit, the defendant, at common 
law, has judgment to have a return of the goods (6). But, if the 
distress were for rent, customs, services, or damage feasant, then the 
jury may inquire of the defendant’s damages; (21 H. 8, c. 19, 5. 3); 
and the judgment is then, not only for a return of the (foods, but for 
the damages and costs also (c). Or, if the distress were taken for 
rent, then, at the prayer of the defendant,* the jury shall inquire of 
the amount of the arrears, and the value of the distress (17 C. 2, c. 7, 
s. 2), in the same manner as where a verdict is given for the defen- 
dant; and he shall have judgment to recover the arrears and his costs, 
if the value of the distress be found to equal or exceed such arrears ; 
but, if the value of such distress do not equal the arrears, then he 
shall have judgment to recover the value of the distress and his costs. 

woo- 

As the judgment at common law, in this case, is not for a return of 
the goods irreplevisable , the plaintiff may sue out a writ of second de- 
liverance, and proceed upon it, as mentioned, ante , 584. This writ 
will be a supersedeas of the writ de reiorno habendo; but, the defen- 
dant is not precluded by it from levying the damages and costs award- 
ed to him by the judgment. 

New trial.'] In replevin , where the verdict is for the plaintiff, the 
Court will not, in general, grant a new trial, even on payment of 
costs, without very Clear grounds; for, the landlord has other remedies 
for his rent, and a new trial would renew the liability of the sureties, 
and the plaintiff’s risk of paying double costs (e). See further as to 
new trials, post , Book 4, Part 1, Chap. 27. 

Coste.] If the plaintiff have a verdict, he is entitled to costs qf in- 
crease, by the stat. of Gloucester (6 E. 1, c. 1, s. 2), in the same 
manner as in all other actions in which a plaintiff recovers da- 
mages (/). 

So, if the defendant, in replevin , or second deliverance, making 
avowry, conusance, or justification for rents, customs, or services, or 
for damage feasant, have a verdict, or the plaintiff be nonsuit, or 
otherwise barred, he is entitled to costs, by 7 II. 8, c . 4, s. 3, and 21 
H. 8, c. 19, s. 3 (g). And by 17 C. 2, c. 7, ». 2, in replevin of a dis- 
tress for rent, if the defendant have judgment, upon this act, he shall 
have full costs of suit. And, lastly, wfiere the distress is for rent, re- 
lief, heriot, or other service, (not a rent charge) ( h ), the defendant 


(6) See form of the postea, judgment, 
and writ de retomo habendo. Chit. 
Forms, 541, 542. 

(c) See form of postea, Chit. Forms, 
142, 543; judgment. Id.; and execu- 
tion, Id.; and see Tumor v. Turner , 
2 B. & B. 107, 4 Moore, 606, 616, S. C. 

(d) Id. 

(e) Party v. Duncan, 7 Bingh. 243. 

(/) See Butterton v.Furber, 1 B. & B . 


517, 4 Moore, 206, S. C. 

Ur) See Hardw. 153; Smith v. Wal- 
ker, 2 Ld. Raym. 78H, Com. 122, S. C.; 
Haselop v. Chaplin , Cro. El. 330; Samuel 
v. Hnder, Cro. Jac. 520; Porter v. Gray, 
Cro. El. 301 ; Davies v. James , 1 T. R. 
371* 

ih) Leominster Canal Company v. 
Cowell, 1 B. & P. 213, 7 T. tt. 500, • 
S.C. 
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Replevin . 

&vowing y or making conusance, replevin , shall have double costs of 
suit! if the plaintiff be nonsuit, discontinue his action, or have judgment 
against him. (11 G, 2, c. 19, s. 22) (i). Such double costs are esti- 
mated by giving the defendant, first, the whole of his single costs, in- 
cluding exp&ises of witnesses, counsel, fees, &c., and then half of 
that amount (j). 

As tQ costs generally, see post, Book 4, Part 1, Chap. 30. 

Execution.'] The execution for the plaintiff is the same as in ordi- 
nary cases, where a plaintiff has judgment for damages and costs, 
namely, by fieri facias, ca. sa., or elegit (k). 

So, if the defendant have judgment under stat. 17 C. 2, c. 7, to 
recover the arrears of rent, or value of the distress, he shall have exe- 
cution by fieri facias, Mosa., or elegit ( l ). 

But, when the defendant has judgment at common law, he shall 
have execution by a writ de retorno habendo , to have a return of the 
things distrained, and a fieri facias , or ca. sa. for his costs (m). ' Or, 
if the defendant have judgment, under stat. 21 H. 8, c. 19, he shall 
have a writ de retorno habendo for a return of the goods; and also a 
fi.fa. or ca. sa. for his damages or costs (»). It seems the writ de 
retorno habendo , and fi. fa. or ca. sa. for the damages and costs, may 
be included in one writ. The sheriff is not bound to execute a writ 
de retorno haltcndo, unless some person attend on, behalf of the defen- 
cdant, to shew him the goods; and, it will be a %ood return to the 
writ, to say, that no person did attend (o). See the practical direc- 
tions as to the mode of suing out and executing these writs of fieri facias, 
ca. sa. or elegit, ante, Vol. 1, p. .390, 400, 410, 411. 

If, to the retorno habendo, the sheriff return that the goods, &c., are 
eloigned (that is, conveyed to places unknown to him, so that he 
cannot execute the writ), the defendant may then sue out a capias in 
withernam (p), requiring the sheriff to take other cattle, &c. of the 
plaintiff, to the value of the cattle, &c., eloigned, and deliver them to 
the defendant, to be kept by him until the plaintiff should deliver to 
him the cattle, &c., originally replevied. If this writ be returned 
nihil, the defendant may sue out an alias, and after that a pluries; 
and, if the pluries be returned nihil, the defendant may then sue out 
a scire facias against the plaintiff's pledges, to shew cause why the 
price of the cattle, &c., eloigned, should not be made of their lands 
and goods, and rendered to the defendant. If no cause be shewn to 
this scire facias, a writ issues to take the cattle, &c., of the pledges. 
But if they have none, and the sheriff return nihil to the writ, the 

(t) See Lloyd v. Winton, Barnes, 140, {k) See the forms. Chit. Forms, 522. 

2 Wils. 20, S. C.; Lindon v. Collins , See generally, Vol. 1, p. 373 to 414. 
Wllles, 429; Gurney v. Duller, lB.&Ald. (/) See the forms, Chit. Forms, 518. 

070; Johnson v. Lawson, 2 Bing. 341; (m) See the forms, Chit. Forms, 524, 

and as to costs upon double pleadings, 525. 

6ee Dodd v. Joddrell, 2 T. R. 235; and (n) See the forms. Chit. Forms, 526. 

see Book 4, Part 1, Chap. 30. (o) 2 Saund. 74 b, c. 

(j) Stanilandv. Ludiam, 4B. & Cres. (p) 2 Leon. 174; see the form, Chit. 

889, 7 D. & R. 484, S. C. Forms. 52?. 
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Proceedings against Sureties* 

defendant may then have a scire facias against the sheriff himself, re- 
quiring bint to shew cause why he shall not render to the defendant 
cattle, fee., to the value, of those eloigned (q). Or the defendant may, 
it should seem, proceed against the pledges, by default, upon the scire 
facias above mentioned. Or, which is much the best aftd least cir- 
cuitous method, if the sheriff have not taken pledges, or the pledges 
be insufficient, the defendant, upon the return of the elongate may 
bring an action on the case against the sheriff, and recover damages, 
whether a scire facias have issued against the pledges or hot (r). 

Proceedings against the sureties in replevin.] We have seen 
ante , 578, that the sheriff is bound to take from the party replevy- 
ing, a bond with sureties, to prosecute the replevin suit with effect and 
without delay, and for returning the goods disttained, if a return be 
awarded. As to what bond is sufficient, see ante , 578. 

The sheriff is directed by the statute 11 G. 2, c. 19, s. 23, to assign 
the bond to the avowant, or person making conusance (s), in the same 
manner as a bail bond is assigned ; and the party afterwards may 
bring an action on the bond, if forfeited, in his own name; and the 
Court may, by rule, give such relief to the parties as may be agree- 
able to justice and reason. The bond may be assigned four days ex- 
clusive after the time limited therein for the plaintiff to prosecute 
his suit (m). Besides this remedy by action, the defendant may (if 
he has obtained a judgment for a return of the goods taken, and a » 
writ of retorno habendo has been issued, and returned elongala f or 
eloignment) proceed, as above mentioned, by scire facias against the 
pledges; but this remedy is seldom adopted. The remedy by 
action is not affected by the 17 C. 2, c. 7, and this notwithstanding 
defendant proceeds under that act (,r). The action on the bond may 
be brought in the superior Courts, though the replevin suit did not 
proceed further than in the county court (y). 

The replevin bond is forfeited by not prosecuting the replevin suit 
with success, as well as by making default in the prosecuting of it; 
therefore you may sue the pledges on their bond, or the sheriff for 
not taking pledges, or not taking sufficient pledges, without suing out 
a retorno habendo (x). The plaintiff, in replevin , by not appearing in 
the county court immediately succeeding the execution of the replevin 
bond, and then entering his plaint there, creates a forfeiture of the 

(a) Hut. 77; 1 Saund. 195, (n. 3). and see Vol. I, 139 to 142. 

M 1C Vin. Abr. 399, 400; Richards v. (w) 2 Sel. Prac. 266. 

Acton, 2 W. Bl. 1220; Tesseyman x.GUd- (x) Glib. Replevin, 225; Waterman 
art, 1 New Rep. 292; Page v. Earner, v. Yea, 2 Wils. 41; Tumor v. Turner, 

1 B. & P. 378; and see Tumor v. Tur- 2 B & B. 107, 4 Moore, 606, S. C.; 
ner, 2 B. & B. 107, 4 Moore, 606, 016, Perreau v. Bcvan, 8 D. & Ry. 72. 
g. c. (y) Bias v. Freeman, 5 T. R. 195; 

is) See Dias v. Freeman, 5 T. R. 195 ; Brackenbury v. Pell, 12 East, 585. 
Middleton v. Sandford, 4 Camp. 36; (z) Perreau v. Bemn, MS. H. & E. 

Pare v. Earner, 1 B. & P. 378. See the 1826, 8 D. & Ry. 72, S. C. ; Morgan v. 
form of assignment, Chit. Forms 499; Griffith ,7 Mod. 381. 
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bond (a). So, the bond will be forfeited if the plaintiff delay prose- 
cuting the suit; as, if he delay proceeding for two years (6), or even 
for a less time. The bond may be forfeited notwithstanding the re- 
moval of the cause into the superior Court (c). But the bond is not 
forfeited by %he plaintiff’s not declaring in the county court, if the de- 
fendant has not appeared therein to the summons (d). And if the 
plaintiff enter his plaint/ and afterwards be restrained by injunction 
till his death, whereby the plaint abates, the bond will not be forfeit- 
ed (e). So, if the plaintiff dies before the termination of the suit, it 
will abate, and the bond will not be forfeited (/). 

The action on the bond must, if the cause was removed by re. fa. Jo., 
be brought in the same court in which the re. fa. lo. was returnable (g). 
The Court will not, it seems, set the proceedings aside because the 
action is commenced before the forfeiture of the bond, for that may be 
pleaded (A). Nor will they set aside an execution therein upon an ob- 
jection which might have been taken before judgment (i). 

The plaintiff may recover to the extent of the penalty. Where se- 
parate actions were brought against each of the pledges, it was holden 
that the plaintiff could recover from both damages only to the amount 
of the penalty, and from each the costs in the separate action against 
him individually (/c). If the distress were for rent, they are not, ei- 
ther jointly or separately, liable beyond the amount of the rent in ar- 
rear afr the time of the distress, and costs (/). Where a sheriff took a 
replevin bond with one surety only, and was sued for taking insuffi- 
cient pledges, in which action the plaintiff recovered damages and 
costa, it was held that the sheriff could not recover against the surety 
the costs of defending such action, nor more than a moiety of the da- 
mages awarded, the surety being deprived of calling on a co-surety 
for contribution (m). 

It may be necessary here to mention, that pledges in replevin cannot 
plead to an action on the replevin bond, that they are discharged by a 
reference to arbitration («), or by time having been given to the plain- 
tiff in replevin (o). But, though they cannot so plead, nevertheless the 
Court might, oii application by motion in such cases, relieve them: 
and where the plaintiff and defendant in replevin , without the privity 
of the pledges, agreed to refer the cause to arbitration, and that the 
replevin bond should stand as a security for the performance of the 

(a) Iilas v. Freeman , 5 T. R. 195. 2 Bingh. 445, S. C. 

lb) Axford v. Parett, 1 M. & P. 470, (k) Hejford v. Alger, 1 Taunt. 218. 

4 Bing. 588, S. C. (/) Ward v. Henley, 1 Y. & J. 285. 

(c) (Jwillim v. Holbrook, IB. & P. (m) Austen v. Howard , 1 Moore, 68, 

410. 7 Taunt. 28, S. C.; Id. 327, 2 Marsh. 

(d) Seal v. Phillips , 3 Price, 17. 352, S. C. 

(<?) Ormond, Duke of, v. BHerly , (n) Moore v. Bowmalcer, 7 Taunt. 97, 

Carth. 519, 12 Mod. 380, S. C. 7 Price, 223, 2 Marsh. 392, S. C.; Ald- 

(/) Id. ridge v. Harper, 10 Bing. 118; and see 

($■) 2 Sel. Prac. 267* Hallett v.Mountstephen, 2 D. &Ry. 343. 

(h) Anon. 5 Taunt. 770* ( °) Moore wBowmaker, 6 Taunt. 379. 

(») Short v. Hubbard, 10 Moore, 107, 
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award, the Court relieved the pledges (;?). The pledges are not dis- 
charged by the defendant’s taking a verdict and judgment for the ar- 
rears of rent, &c., under 17 C. 2, c. 19, s. 2, 3 (q). 

Proceedings against the sheriff."} If the sheriff neglfct to take a 
bond, he is not liable to an attachment; but the defendant, if damni- 
fied, may have his remedy against him by a'ction on the case (r). So, 
he may have an action on the case against the sheriff for taking in- 
sufficient pledges, and may therein recover damages to the extent of 
the value of the goods replevied (s). The high sheriff, under sheriff, 
and replevin clerk, are all answerable to the defendant for the suffi- 
ciency of the pledges de retorno habendo{t). The plaintiff is not lia- 
ble if the pledges were apparently responsible at the time of the tak- 
ing the bond («); if, indeed, the sheriff had rrodce of the fact of their 
insufficiency, or neglected the means in his power of knowing it, and 
did not use an ordinary degree of caution in taking them, he would 
be liable ( x ). If a person, known to the sheriff, make inquiries as 
to the credit or reputation of a tradesman, and the value of his stock, 
and communicate the result of such inquiry to the sheriff, if it be fa- 
vourable, the latter need not make a personal inquiry (;/). The sher- 
iff is, it seems, liable in this respect, if one of the sureties was insuf- 
ficient (z). The sureties themselves may prove their sufficiency or 
not (a). 

Taking an assignment of the replevin bond is not a waiver of your 
remedy against the sheriff; and, therefore, if after proceeding against 
the pledges you find them insolvent, you may still bring your action 
against the sheriff for taking insufficient pledges (b). 

The sheriff is only liable to the extent to which the sureties them- 
selves are liable; viz. to double the value of the goods distrainee^:). 


(p) Archer v. Hale, 1 M. & P. 285, 4 
Bing. 464, S.C.; and see Aldridge v. 
Harper , 10 Bing. 124; Bank of Ireland 
v. Beresford, 0 Dow, 238; Donelly v. 
Dunn, 2 B. & P. 45. 

(a) Tumor v. Turner, 2 B. & B. 1 07* 
4 Moore, 606, 616, S. C. 

(r) Rex v. Lewie, 2 T. R. 617- 
(. 9 ) Yea v. Lethbridge, 4 T. R. 433; 
see Concanen v. Lethbridge, 2 H. BI. 36; 
Evans v. Brandon, Id. 547; Hindle v. 
Blades , 5 Taunt.225, 1 Marsh, 27, S.C. ; 
Sutton v. Waite, 8 Moore, 27- 
It) Richards v. Acton, 2 W. Bl. 1220. 
(m) Hindle v. Blades, 1 Marsh. 27, 5 


Taunt. 225, S. C. 

(x) Scott v. Waithman, 3 Stark. 168, 
1 Phil. Ev. 433, and see Uwyllim v. 
Scholey, 6 Esp. 100. 

(y) Sutton v. Waite, 8 Moore, 20. 

(z) Scott v. Waithman, 3 Stark. 168. 
(a) 1 Saund. 195 g (n)s Hindle v. 

Blades, 5 Taunt. 225, 1 Marsh. 27, S.C. 

lb) 1 Saufid. 195 e; and see Baker v. 
Garratt, 3 Bing. 56, 10 Moore, 324, S.C. 

(cf Evans v. Brandon, 2 H. Bl. 547 ; 
Baker v. Garratt, 3 Bing. 59, 10 Moore, 
324, S. C.; and see Woodf. Land, tc 
Ten., by Harrison, 778 to 781- 
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CHAPTER III. 

SCIRE FACIAS. 

Sect. 1. Scire facias and in what cases requisite , 598 to 610. 

2. Proceedings upon a scire facias, 610 to 616. 


Sect. 1. 


Scire Facias , and it what cases it is requisite . 

A scire facias is a judicial writ, founded upon some record, and 
requiring the person against whom it is brought to shew cause why 
the party bringing it should not have advantage of such record, or 
(in the case of a scire facias to repeal letters patent) why the record 
should not be annulled and vacated. It is considered in law, how- 
ever, as an action, and in the nature of a new original (</); and, when 
brought to repeal letters patent, may in fact be an original writ, re- 
turnable in Chancery (5), or a judicial writ returnable in this Court. 
(3 H. 4, 6, 29). The scire facias against bail, against pledges in re- 
plevin, to repeal letters patent, or the like, is in fact an original pro- 
ceeding; but when brought to revive a judgment after a year and a 
day, or upon the death, rtiamage, or bankruptcy, &c. of parties, or 
when brought on a judgment in debt on bond, or on a judgment 
qudhdo, &c. against an executor, it is but a continuation of the ori- 
ginal action (c). In some cases it is merely an interlocutory pro- 
ceeding, and in the nature of process, as in the case of a scire facias 
quare executionem non , and scire facias ad audiendum errores ; some- 
times a proceeding after the action has terminated, as in the case of 
scire facias quare restitutionem non, and scire facias ad rehabendam 
terrain . 

As to the cases in which a scire facias is necessary, they shall be 
considered under the following heads : 

1. Scire Facias to revive a Judgment after a Year and a Day , 5»99. 

2. Scire Facias , upon the Death of Parties, 601. 

3. Scire Facias , upon the Marriage of Feme Plaintiff or Defen- 
dant, 605. 

4. Scire Facias , upon tite Bankruptcy, fyc. of Parties, 606. 

5. Scire Facias on a Judgment in Debt on Bond, 607. 


(а) Skin. 682; Comb. 455; Winter v. 
Kretchman, 2 T. R. 46; Fenner v. 
Means, 1 Id. 2G7. 

(б) See the form, Tidd Forms, 426; 


also a form of scire Jhcias for the king 
on a bond, and declaration, Id. 424. 
(c) See Wright v. Nutt, 1 T. R. 388. 



Scire facias to revive a Judgment \ 9 599 

6. Scire Facias on a Judgment quando, §c. against an Executor , 60S. 

7. Scire Facias in other cases , 608. 

1. Scire Facias to revive a Judgment after a Year ami a Day. 

When a year and day have elapsed after judgment is signed, without 
execution being sued out upon it, the law presumes that the judgment 
has been executed, or that the plaintiff has released the execution; 
and therefore it is that a scire facias is required in such a case, 
in order to give an opportunity to the defendant to shew that 
the judgment has been already executed, or other cause, if he can, 
why execution should not issue against him (tf). And so strict is 
the rule in this respect, that a plaintiff cannot sue out a ca. sa. after 
the year, even for the purpose of proceeding against the bail, without 
having first revived the judgment against the principal by scire 
facias ( e ). At common law a judgment in a personal action could 
not be revived, after a year and day, by scire facias, but the only 
remedy the plaintiff had was to bring an action of debt on the judg- 
ment^); in real actions (g), and also in mixed actions (h), it was 
otherwise. By stat. Westm. 2, (13 Ed. 1), c. 45, however, all mat- 
ters enrolled, to which the king’s Court can give effect, shall have 
such force, that it shall no longer be necessary to implead upon 
them; but if the plaintiff come into Court within a year, ^ie shall 
have execution forthwith; or if he come after the year, a scire facias* 
shall issue to warn the defendant to app^pr and shew cause why the 
said matters enrolled should not be executed ; and if he shew no 
cause, or if he do not appear, then the sheriff shall be commanded 
to cause the said matter enrolled to be executed. This statute has 
been holden to extend to judgments in ejectment (i), as well as in 
personal actions; and indeed from the general manner in which it is 
worded, it should seem to include judgments in every species of 
action, real, personal, and mixed. The year mentioned in the statute 
must be computed, not by terms, but by calendar months (j), 
and from the time of the signing of the judgment (A), 

A scire facias , however, is not necessary to revive a judgment 
for the king ( l ). Also, if the plaintiff have been prevented from suing 
out execution, by a writ of error (i m ), or injunction (»), or by having a 


(d) 2 Inst. 470; 2Bac. Abr. Execu- 
tion, H. 

(<?) Cholmondeley v. Bealey, 2 Ld. 
Raym. 1096; Cholmley v. Veal, G Mod. 
304. 


(/) 2 Inst. 469; Co. Lit. 290. b. 

{g) 2 Inst. 470; Booth v. Booth , 6 
Mod. 288; Withers v. Harris , 7 Mod. 
64, 66. 

(h) Withers v. Harris, 1 Salk. 258, 2 
Id. 600, 7 Mod. 64, 2 Ld. Raym. 806, 
S. C.; Proctor v. Johnson, 1 Ld. Raym. 


(i) Withers v. Harris, 1 Salk. 258, 3 
Id. 319, 2 Ld. Raym. 806, S. C.; Un- 


derhill v. Devereui, 2 Saund, 72 c. 

(j) Winter v. Lightbound, 1 Str.30L 

(k) Simpson v. Gray, Barnes, 197- ' 
See the forms of writ to revive a judg- 
ment for plaintiff*, Chit. Forms, 545 
to 549 ; the like, to revive a judgment 
for defendant, Id. 549. 

(l) Anon . 2 Salk. 603; Burr v. Att- 
wood, 1 Ld. Raym. 328. 

(m) 2 Inst. 471; 5 Co. 88; Ro. Abr. 

899; Winter v. Lightbound, 1 Str. 301; 
Booth v. Booth, 6 Mod. 288, 1 Salk. 3 22, 
S. C.; Adams v. Savage, 3 Id. 321. • 

(») Michel v. Cue, 2 Bur. 660; but 
see Winter v. Lightbound, 1 Str. 301; 
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judgment with a cesset executio for a certain time (©), or agreement (p), 
the year and day do not begin to run until the writ of error is deter- 
mined) the injunction dissolved, or the time for which the execution 
was. stayed jhave elapsed, respectively. And it has even been de- 
termined, that if a writ of error be brought after the year, and the 
judgment be affirmed ( q ), or the plaintiff be nonsuit, or the writ of 
error be discontinued (r), the party may sue out execution, without a 
scire facias, at any time within a year and day from such determina- 
tion of the writ of error; because the other party, by bringing error, 
has revived the judgment. Also, by agreement, the parties may dis- 
pense with the necessity for reviving a judgment by scire facias, and 
a clause to this effect is frequently inserted in warrants of attorney. 
(See ante , 493). 

Also, if a writ of execution has been sued out, and regularly 
returned and filed within the year ( s ), you may at any distance of 
time afterwards sue out another writ of execution (if the judgment 
has not -been satisfied by the former one), without a scire facias; and 
although it was formerly requisite that you should for this purpose 
enter continuances from the first to the second writ (t), yet this would 
not, it is apprehended, be requisite on the present writs of execution, 
which are not returnable as heretofore in term, but “immediately 
after the execution” thereof. ( See 3 & 4 W. 4, c. 67, s. 2). It has 
even be holden, that if the plaintiff, after the year and day, enter an 
' award of an e legit on the roll, as of the same term with the judg- 
ment, he might continue it down by vicecomes non misit breve, and sue 
out an elegit, without reviving the judgment by scire facias (u); and 
this appears to be warranted by the precedents (a). In practice, 
however, it is the course in these cases to shew that a writ has ac- 
tually been sued out, and returned and filed before the year. ( See Vol , 
1, 403). It may be necessary here to remark a difference between 
entering mesne process on the roll, and writs of execution : in the 
former case, the writs must be all of the same species, in the latter 
not; thus if a fi. fa. be sued out within the year, it will warrant 
a ca, sa, or elegit sued out afterwards («r). 

In cases where a scire facias is requisite, if execution be sued out 
without it, such execution is not void, but voidable only upon writ of 
error (y), or might be s*et aside upon application to the Court. 

A scire facias to revive a judgment move than ten years old, can- 

Booth v. Booth , 1 Salk. 322; 3 P. Wms. v. Hardress, 1 Str. 100; Low v. Beart, 
36; 6 Bac. Abr. Sci. Fa. C. contrd. Barnes, 210; Blayerx. Baldwin , 2 Wils. 

Co) Dillon x. Brown, 6 Mod. 14; 82; Co. Lit. 200. b.; 6 Bac. Abr. Sci. Fa. 
Booth x. Booth, Id. 288; Withers v. C.; R. E. 5G. 2, r. 3 (a); Vol. 1, p. 374. 
Hands, 7 Mod. 64, 2 Salk. 600, 2 Ld. The continuances might be entered at 
Raym. 806, S. C.; 1 Ro. Rep. 104. anytime. 

(jo) Winter x. Lightbound, 1 Str. 301. (u) Seymour x. GreenviU, Carth. 283; 

( q) Ro. Abr. 899; and see Palm. 449, Cooke x. Bathurst, 2 Show* 235, Comb. 

Latch, 193. 232. 

(r) Bellasisx. Hanford, Cro. Jac. 364; (v) Clift. 874, 883. 

and see 1 Ro. Rep. 104, S.C.; Lane, 20; (x) Aires x. Hardress, 1 Str. 100, 2 

Howard x. Pitt , 1 Show. 402, 403. Saund.68 d; Vol. 1, p. 374. 

«• (s) See Browne v. Pearce, M. T.1833, (y) Patrick v. Johnson, 3 Lev. 404; 

K. B. MSS. Shirley v. Wright, 1 Salk. 273, 2 Ld. 

(t) Welden v. Greg, ] Sid. 59; Aires Raym. 775, S. C. 
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not be taroed without a motion for that purpose in term, or a judge’s 
order in vacation, nor, if more than fifteen years, without a rule to 
shew cause. (jR. H. 2 W, 4, r. 79). The proceedings, however, oh this 
writ will be filly noticed, post, 612. 


2 . Scire Facias, upon the Death of Parties. 

Death after final judgment, and before execution.] If the plaintiff 
die after final judgment, his executors, &c. must sue out a scire facias 
against the defendant, before they can have execution; or if the de- 
fendant die after final judgment, a scire facias must be sued out 
against his executors, or against his heir and terretenants (s). But 
if the defendant have died within a year after the judgment, we have 
seen ( Vol . 1, 374) that a writ of execution m**y be sued out against 
his goods in the hands of his executor, without a scire facias, pro- 
vided such writ of execution bear teste before his death (a). So, if 
he die after a fi.fa. sued out, but before it has been executed, there 
is no necessity for a scire facias, but the writ may be executed upon 
the goods in the hands of the executor, &c. (6). If a judgment be 
revived by scire facias, and the defendant die before execution, the 
plaintiff must sue out another set. fa. against his executors, &c. be- 
fore he can execute the judgment (c). In all these cases, if any of 
the executors be a feme covert, her husband must be made a party to 
the scire facias ( d ). But if any of the executors be a bankrupt, he 
may notwithstanding proceed or be proceeded against by scire facias; 
for his bankruptcy does not affect his representative character (a). 

The scire facias must be brought by or against the person or per- 
sons who represent the deceased. If the plaintiff in a personal 
action die, the sci.fa. must be brought by his executor or adminis- 
trator ; in a real action, by his heir (/) ; in a mixed action, it is Said, 
if the lands to be recovered be fee simple, the heir and executor 
shall join in the scire facias , and the heir have execution as to the 
lands, and the executor execution as to the damages ( g ). If the 
defendant die, the scire facias must be brought against his executor, 
or his heir and terretenants, as shall be mentioned presently. 

A set. fa. may be sued out by or against the executor of an 
executor, who has proved the will; but not, by or against the ad- 
ministrator of an executor, or the executor or administrator of an 
administrator, because they do not re£resent # the deceased ( h ). In 
these latter cases, administration de bonis non must be sued out, and 
then the administrator de bonis non may, by 17 C. 2, c. 8, s. 2, sue 
out a scire facias, and have execution of the judgment; or he may 
perfect an execution already begun (i). This statute, however, does 
not extend to allow an administrator de bonis non to proceed upon a 
judgment in scire facias ( quod habeat executionem) already obtained 


(a) Fits. Execution, 243; 1 Saund. 
219 ef; 2 Saund. 6, 72 o. 

tar See 2 Bac. Abr. Execution, G. 2. 

(b) 6 Bac. Abr. Sci. Fa. C. 1. 

(c) 2 Salk. 598. 
id) 2 Saund. 72 o. 

(<?) Id. 


(/) 6 Bac. Abr. Set. Fa. C. 5. 

(g) 19 E. 4, 5 b; 43 E. 3, 2; RaAbr. 
889. 

(h) 5 Co. 9 6. 

(i) Clet'Tc v. Withers, 1 Salk. 323, 2 
Ld. Raym. 1072, 6 Mod. 290, 11 Id. 34, 
S.C. 
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by the executor in his life-time, but he must sue out a scire facias to 
revive the original judgment ( k ); nor does it extend to judgments 
by default, but to judgments after verdict only (/). Also, if a judg- 
ment be recovered against an executor who dies intestate, it may be 
revived as against the ‘administrator de bonis non, at common law, 
and execution had upon the judgment (m). If an administrator 
durante, minori estate brihg an action, and recover, and the executor 
then come of age, the latter may have a scire facias upon the judg- 
ment (w). 

If nihil be returned to a scire facias against the executor, the 
plaintiff may have another $ci.fa. against the heir and terretenants, 
in order to have execution of any lands of which the defendant was 
seised at the time of the judgment, or after it (o) ; but it is said that 
the scire facias will dot lie against the heir and terretenants, unless 
nihil have first been returned to a sci.fa . against the personal repre- 
sentatives of the deceased (p). It is usual to join the heir and ter- 
retenants (7). You may, however, sue out the writ against the heir 
alone, without naming the terretenants; but it seems the better 
opinion, that it cannot be sued out against the terretenants alone, 
without the heir, unless the heir have been already summoned, or it 
be returned that there is no heir, or that the heir has no lands ; for 
the heir may have a release or ^ome other matter to plead, in bar of 
execution (r). If brought against both, it is said, that if it be re- 
' turned that the heir has no lands, the writ may proceed against the 
terretenants without him (s). The writ may be against the tenants 
either generally or by name (t). The former, however, is preferable ; 
for if the plaintiff undertake to name them, and do not name all, 
those named may plead that matter in abatement (w). After a scire 
facias against the heir and terretenants, the plaintiff can have exe- 
cution only of a moiety of the lands, by elegit, in the same manner 
as if the defendant were living ( x ) ; even although the heir may 
have pleaded a false plea (y), which, in actions against an heir on 
the bond of his ancestor, would have the effect of charging the de- 
fendant in the same manner as if the action were for his own debt(«). 

(k) Trebivan v. Lawrence, 2 Ld. (?) F. N. B. 597 (a); Sir C. Hay don's 

Raym. 1049. cane, Cro. El. 896; Byres v. Taunton, 

(l) Clerk v. Withers, 1 Salk. 322, 2 Ld. Cro. Car. 295; Panton v. Terretenants 

Raym., 1072, 6 Mod. 290, 11 Id. 34, S.C. of Hall, 2 Salk. 598; Lil. Ent. 384, 385. 

' (ro) 2 Saund. 72 0 ; Swope v. Norgfate, (r) 0 liac. Abr. Sti. Fa. C. 5; 27 H. (J, 

Cro. Car. 167; 1 Ro. Abr. 890, T. pi. 3; 135; 1 E. 2, 242; 3 Co. 13 a; Eyres v. 
W. Jon. 214. Taunton, Cro. Car. 295, 313. 

(n) Ro. Abr. 888; Beamondv. Long, (s) F.N.B. 597 («)• 

Cro. Car. 22 7, 2 Brownl. 83, Godb. 104; (t) Proctor v. Johnson, 2 Salk. 600, 1 

Hatton v. Mascal, 1 Lev. 181. See Ld. Raym. 609, S. C. 
forms of scire facias for or against an (u) Comb. ‘282; Adams v. Terrete- 
executor or administrator to revive a mints of Savage , 1 Salk. 40, 2 Id. 679, 
judgment obtained by or against the 601, 6 Mod. 134, 199, 226, S. C.; 1 Ro. 
testator or intestate. Chit. Forms, Rep. 57* 

563; Co. Ent. 617 a, 6186; Lil. Ent. 638 (x) 2 Saund. 1, (n). 

to 659; and see Morfbot v. Olivers, 1 Str. (y) W. Jon. 8 7, 88; Brandlin v. Mill- 

631, 2 Ld. Raym. 1395, S. C. bank, Carth. 93, Comb. 162. 

( 0 ) 2 Saund. 7, (n.4), 72 op. (z) See the form of a scire facias 

(p) Panton v. Terretenants of Hall , against heir and terretenants, Chit. 
Carth. 107, 2 Salk. 598, S. C. Forms, 567- 
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Death between verdict and judgment.] In all actions, personal, 
real or mixed, the death of either party between verdict and judg- 
ment shall not be alleged for error, so as such judgment be entered 
within two terms after such verdict. (17 C. 2, c. 8, s. J) (a). This 
statute extends to all personal actions, notwithstanding the cause of 
action could not have survived to the representatives of the deceased, 
as for a libel, &c. ( b ). It does not extend to a nonsuit (c). * 

The death of either party before the assizes or sittings is not 
remedied by this statute (d) ; but if the party die after the assizes 
begin (e), or after the first day of the sittings (/), though before the 
trial, it is within the remedy of the statute ; for the assizes or sittings 
are but one day in law. 

It is not necessary that the judgment should be actually entered 
upon the roll within two terms after the verdict; if it be signed 
within that time it will be sufficient (g) ; and it seems even the 
signing of the judgment within that time will be unnecessary if pre- 
vented by any application to the Court delaying it (/*), or by any 
act of the Court, as in the case of a special verdict or special case (i). 
And at common law, if either party die after special verdict and 
pending the time for argument, &c. thereon, or on demurrer or 
motion in arrest of judgment, or for a new trial, judgment may be 
entered after the death as of the term in which the postea was 
returnable, or in which judgment would otherwise have been given, 
nunc pro tunc (i). So in actions against executors, &c. if the motion 1 
be made within a reasonable time, the Court will give the plaintiff 
leave to enter up judgment as of a preceding term when it was 
signed, nunc pro tunc ( k ). But generally the Court have no power 
to allow judgment to be entered nunc pro tunc (l ); and at all events 
they will not so allow it where the delay is wholly attributable terthe 
laches of the party applying ( m ). 

The judgment is entered for or against the deceased party, as if 
he were living («). 

But although the judgment in this case is entered as if the party 
were alive, yet it must be revived by scire facias before execution 
can be sued out upon it (o). And, as the scire facias must pursue 
the judgment, it must recite it as if it had been entered in the party’s 
life-time(p); that is, the sci.fa. must be in ttfe form in which the writ 

# • 

(a) See Pond v. King, 1 Wils. 124. (h) Bridges v. Smyth, 8 Bing. 29. 

(h) Palmer v. Cohen , 2 B. & Adolp. (*) Lawrence v. Hodgson, 1 Y. & J. 

966. 368, and the cases there cited. 

(c) Dowbiggin v. Harrison , 10 B. & (&) Mara v. Quin, 6 T. R. 6. 

C. 480. (1) Copley v. Day, 4 Taunt. 702; 

Id) Taylor v. Harris, 3 B. & P. 549. Rhodes v. Haigh, 3 D. & R. 008; Vow- 
<e) Anon. 1 Salk. 8; Plommery. Webb, ler v. Whadcock, Barnes, 202; Lawrence 
2 Ld. Raym. 1415; Anon. 7 T. R. v. Hodgson, 1 Y. & J. 368. 

32, In). (m) Id. 

(/) Jacobs v. Miniconi, 7 T. R. 31. (w) Weston v. James, 1 Salk. 42; Cole* 

(g) Helie v Baker, 1 Sid. 385; Webb beck v. Peek, 2 Ld. Raym. ] 280. 
v. Spurrcll, Barnes, 261, 2 Saund. 72m; (o) Earl v. Brown, 1 Wils. 302. 

and see Duke of Norfolk's case, 1 Salk. (y) Colebeck y. Peck, 2 Ld. Ravin. 

401 . 1280; and see 1 Lev. 277; 2 Saund. 72 m. 
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Sqire Facias upon the Death of Parties . 

is usually conceived, when brought by or against the personal repre- 
sentatives of a person who died after judgment. (See ante , 601) (q). 

Death between interlocutory and final judgment."] If either plain- 
tiff or defendant, in actions in Courts of record, happen to die after 
interlocutory and before final judgment, the action shall not abate, if 
it be such as might originally be prosecuted by or against the executor, 
&c. of the party dying; but the plaintiff or his executors or admin- 
istrators, shall have a scire facias against the defendant or his 
executors, &c. to shew cause why damages should not be assessed 
and recovered by him or them; and upon scire feci returned, or upon 
nihil returned, and eight days elapsed from its return, and leave of 
the Court or a Judge obtained ( R . H. 2 W. 4, r. 81), and default made, 
or no cause shewn, a writ of inquiry shall be awarded, executed and 
returned, and final judgment thereupon given. (8 <5* 9 JV.3 t c. 11, 
s. 6) (r). 

If the death happen before the writ of inquiry is executed, it 
must be to shew cause why the damages should not be assessed 
against the defendant, or his executors, &c. as the case may be (s). 
But if the death happen after the execution of a writ of inquiry, the 
scire facias must be to shew cause why the damages assessed by the 
jury should not be recovered ; otherwise it will be quashed (tf). 

The^final judgment in this case is, of course, for or against the 
' executor, &c. and not for or against the testator himself as upon the 
statute 17 C. 2, above mentioned ( u ). 

Also, in case of the death of a defendant, besides the scire facias 
here mentioned, sued out before final judgment, another scire fctcias 
must be sued out after final judgment, in order to give the exe- 
cutors an opportunity of pleading the want of assets, &c.; for it 
would be unreasonable that the executors should be in a worse situ- 
ation when the defendant dies before final judgment, than when he 
dies after it (x). 

Death of one of several plaintiffs or defendants .] Where there are 
two or more plaintiffs or defendants, and one dies after judgment, 
execution by fieri facias or ca. sa. may be sued out as in other cases 
without any scire facias (y)\ but the execution must be in the joint 
names of all the plaintiffs or defendants, and must in other respects 

(q) See forms of the scire facias, &c 243; Executors of Wright v. Nutt, IT. 

Chit. Forms, 674. R. 38H. See the form. Chit. Forms, 576. 

(r) See Wallop v. Irwin , 1 Wils.315; (u) Weston v. James, ] Salk. 42 

Fort v. Oliver, 1 M. & Sel. 24 2; Berger v. (,r) 2 Saund. 72 n; Tomkins v. Graf- 

Green, Id. 229. ton. Say. 266. See form of the sci. fit. 

(s) Smith v. Harmon , 1 Salk. 315; upon the first judgment. Chit. Forms, 
Lil. Ent. 647; and See the form, where 577; and of tne sci. fa. on the final 
the death happened before issuing of judgment, Id. 578. 

writ of inquiry. Chit. Forms, 575; and (y) 6 Bac. Abr. Sci. Fa. C. 4, Withers 
when it happened after the issuing, v. Harris , 7 Mod. 68, 2 Ld. Raym. 808, 
and before execution of the writ. Id. S. C.; Brace v. Pennoyer , 5 Mod. 339; 

57 6; Clift. 680; Lil. Ent. 647. Pennoyer v. Brace, Carth.404; Howard 

(t) Goldsworthy v. Southcott , 1 Wils. v. Pitt, 1 Show. 402. 
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pursue the judgment (»). If the plaintiff, however, wish to sue out 
an elegit against the lands of a deceased defendant, as well as 
against the survivor, he may have a scire facias against such survivor 
and the heir and terretenants of the deceased, to have execution 
against the lands and goods of the former, # and the hyids of the 
latter (a). 

3. Scire Facias, upon the Marriage of a Feme Plaintiff or De- 
fendant. 

Marriage of feme plaintiff.'] If a feme sole obtain judgment, and 
marry before execution, a scire facias must be brought by husband 
and wife, in order to have execution of the judgment (ft); and if, 
after execution awarded on this scire facias , but before execution, the 
wife die, the husband alone may have execution upon the judgment, 
without even taking out administration (c). So, if the husband and 
wife obtain judgment for a debt due to the wife dum sola , the hus- 
band may have a scire facias to execute the judgment (d)\ or he 
may, it seems, sue out execution in the names of himself and wife, 
without a scire facias. 

But if husband and wife have judgment for a debt due to the 
wife as executrix, and the wife die before execution, the succeeding 
executor or administrator de bonis non , and not the husband, shall 
have the scire facias (e). 

Marriage of feme defendant.] If judgment be recovered against a 
feme sole, and she marry before execution, a scire facias must be 
brought against the husband and wife, before the judgment can be 
executed (/); and if, after execution awarded upon this scire facias , 
but before execution, the wife die, the husband shall be liable to the 
execution (g). However, in a case where a feme sole defendant 
married after interlocutory judgment, the Court held that the plain- 
tiff might proceed to final judgment and execution against her, with- 
out suing out a scire facias to make the husband a party ( h ). And 
in a more recent case, where a feme sole defendant in ejectment mar- 
ried before trial, and the plaintiff proceeded to judgment, and sued 
out a habere facias and a fi. fa. against her by her maiden name, 
without a scire facias ; the Court held that there was no pretence for 

(s) Pernyer v. Brace, 1 Ld. Rayrn. Carth. 415; Skin. 682, S. C. 

244; Comb. 441, S. C.; 1 Salk. 319, S. C. (rf) Eyres v. Coward, 1 Sid. 337; But- 
See Withers v. Haw is, 2 Ld. Raym. lerv.Delt , Cro.E1.844; Olman v. Rant, 
808, 7 Mod. 68, S. C. 3 Mod. 188; 6 Bac. Abr. Set. Fa. C. 6. 

la) Panton v. Terretenants of Hall , (e) Beamorul v. Long, Cro. Car. 208, 
Carth. 107; 2 Saund. 72;>; and see 6 227, W. Jon. 248, S. C. ; 6 Bac. Abr. Set. 
Bac. Abr. Set. Fa. C.5; 2 Id. Execu- Fa. C.(f. 

tion, G. 1. See Vol. 1, p. 405. See (/) 2 Saund. 72 k. See the form, 
forms, Chit. Forms, 579, 580. Chit. Forms, 582; Thes. Brev. 247, 251. 

(ft) 2 Saund. 72 k. See the form, (g) 6 Bac. Abr. Sei. Fa. C. 6; Obrianv. 
Chit. Forms, 581; Thes. Brev. 256, Ram, 1 Salk. 116; Woody# v. Gresham, 
26 5; Clift. 681. Id. Carth. 30. 415. 

(c) 6 Bac. Abr. Sci.Fa. C. 6; Woodyer (ft) Cooper v. Humhin , 4 East, 521. 
v. Gresham, 1 Salk. 116; Comb. 455; 
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setting aside fchese writs on that account; .for the writ of possession 
could not affect the husband or his property, the verdict proving that 
the wife had no interest in the term; and as to the fi. fa. it was 
merely inoperative, as the wife could have no separate property in 
goods upoi^ which such a writ might be executed (i). 

Where a feme coveri, sued as a feme sole , had judgment on a plea 
of coverture, and execution was sued out in the names of her and her 
husband, the Court held it to be clearly irregular; execution should 
not have been sued out in the name of the husband, until he had 
first been made a party to the judgment by scire facias; but in this 
case, the wife might have sued out execution in her own name, be- 
cause the plaintiff, by declaring against her as a feme sole f was con- 
cluded from denying it ( k ). 


4. Scire Facias , in case of Bankruptcy or Insolvency. 

Bankruptcy , $c. of plaintiff If a party obtain interlocutory judg- 
ment, and before final judgment become bankrupt, his assignees may 
proceed to final judgment in his name, and then sue out a scire facias 
to make themselves parties, in order to have execution (/); and even 
where execution was taken out in the name of the bankrupt, 
without a scire facias being sued out by the assignees, the Court re- 
fused lo set aside the proceedings (in). So, if a party have final 
judgment, upon which the defendant brings a writ of error, and 
pending the writ of error the plaintiff become bankrupt, his as- 
signees ought to proceed to an affirmance of the judgment in the 
bankrupt’s name, and then sue out a scire facias in order to have 
execution (n). 

«The practice, it should seem, is the same, where the plaintiff 
takes the benefit of an insolvent act. 

Bankruptcy , §c. of defendant .] If a party have been a bankrupt, 
or have taken the benefit of an insolvent act, or have compounded 
with his creditors, and afterwards become a bankrupt, and obtain 
his certificate ; his person only shall be thereby protected ; but his 
future estate and effects (with the exception of his “ tools of trade, 
necessary household furniture, and the wearing apparel of himself, 
his wife, and children”), unless his estate pay 15s. in the pound 
under the fiat, will vest in the assignees under the first fiat, 
who may seize them in the same way as they may seize pro- 
perty possessed by the bankrupt at the issuing of the fiat. (6 G. 4, 
c. 16, 8. 127). 

(i) Doe d. Taggart v. Butcher , 3 M. & Winter v. Kretchman , 2 T. R. 45. 

Sel. 557* * (») Kretchman v. Beyer, 1 T. R. 463, 

(/) Hewitv. Mantell, 2 Wils. 372. See 631; Winter v. Kretchman , 2 Id. 45; 
the form, Chit. Forms, 583. Monk v. Morris , 1 Mod. 93, 1 Vent. 

(ft) Wortley v. Rayner, 2 Doug. 637 • 193, S. C.; Hewit v. Mantell , 2 Wils. 

(m) Waugh v. Austen, 3T.R.437; 372; Bibbins v. Mantell, Id. 378. 

and see Plummer v. Lea, 5 Mod. 80; 



Scire Facias on a Judgment in Debt on Bond. 607 

Since this enactment, therefore, the property being ve^ed in theas^ 
signees, the judgment creditor in these cases has not, as such creditor, 
any right of seizing such future effects as he formerly had. The former 
practice was, that if the creditor in such a case obtained a judgment, 
which was signed after the defendant had obtained his certificate 
under the second commission, it might hare been special against his 
future estate and effects, with the exception of his tools of trade, 
Sec.; but where the judgment was had before' the defendant had ob- 
tained his certificate, it must have been a general judgment (o), and 
the plaintiff could not thereupon sue out a special execution against 
the defendant’s future effects (p), but must have proceeded by scire 
facias (q). 

By the Lords’ act, (32 G. 2, c. 32, s. 20), the future effects of in- 
solvents, discharged under that act, are rendered liable to their debts, 
with the exception of the necessary wearing apparel and bedding of 
the insolvent and his family, and the necessary tools for the use of 
his trade or occupation, not exceeding 10/. in value in the whole. If 
a general judgment be had against a person before his discharge 
under this act, a special execution cannot afterwards be sued out 
upon it, without first suing out a scire facias (r). 


5. Scire Facias on a Judgment in Debt on Bond. 

In debt on bond or other instrument in a penal sum, conditioned 
for the performance of covenants, or for the doing of any other 
specific act, although the judgment is entered up for the entire 
penalty, yet execution is sued out for the amount of such damages 
only as the jury assess upon the breaches assigned or suggested, as 
has been already mentioned, ante , 522. The judgment, howevot, 
still remains as a security to the plaintiff for such damages as 
he may sustain by any further breaches; and in case of any such 
further breaches, the plaintiff shall have a scire facias upon the 
judgment, against the defendant, his heirs, terretenants, or executors 
or administrators, suggesting such breaches, and summoning him or 
them to shew cause why execution should not be awarded upon the 
judgment. (8 ^ 9 W. 3, c. 11, s. 8,) ante, 523 (s). We have seen, 
ante , 502, that this scire facias is not necessary bn a judgment upon a 
warrant of attorney, and that though it is usual to insert in such 
warrant a clause dispensing with the scire facias , it is unnecessary. 

The scire facias in this case should recite the whole proceedings in 
the former action, or at least so much of them as to make it appear 
that the judgment is warranted by the statute; and it must then 
suggest the further breaches (/). Or, if the plaintiff in the original 

(o) 2 Saund. 72 g, h. (r> Burton v. Martin, 1 T. R. 82; 

ip) Buxton v. Martin, 1 T. R. 82. see also Spalton v. Moor house, G T. R. 
(y) See 2 Saund. 72 h\ 1 Id. 358, (n) ; 36(i; and a form, Tidd’s Forms, 471. 

GUI v. Sci-ivens, 7T. R. 27; Edmonson (s) See 1 Saund. 58; 2 Id. 72#, 187b. 

v Parker, 3 &. & P. 185; and the forms, ( t ) 1 Saund. 58e. See the form, 

Tidd’s Forms, 469, 471. Chit. Forms, 435. 
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action has &et forth only some of the covenants, and he now wish 
to recover damages for breaches of others, it should seem that he 
may now state these latter covenants in the scire facias, and assign 
breaches on them («). 

The proceedings upon this scire facias are the same as in the 
original action; {see ante, 524); but it is not necessary that there 
should be any other judgment than the usual one in scire facias , 
namely, an award of execution (#). 

The plaintiff was always entitled to costs on this scire facias , even 
before the 3 4* 4 W. 4, c. 42, s, 34, whether the defendant pleaded 
to it or not, notwithstanding sect. 3 of the 8 Sf 9 W, 3, c. 11, gave costs 
in suits upon writs of scire facias generally, only in cases where the 
plaintiff obtained an award of execution after plea pleaded or de- 
murrer joined (y). 


6. Scire Facias on a Judgment quando , SfC. against an Executor . 

If, on the plea of plene administravit in an action against an 
executor or administrator, or on the plea of riens per descent in an 
action against an heir, the plaintiff, instead of taking issue on the 
plea, take judgment of assets quando acciderint ; in this case, if 
assets afterwards come to the hands of the executor or heir, the 
plaintiff must first sue out a scire facias against such executor or 
heir, before he can have execution. 

As the judgment quando acciderint is that the plaintiff do recover 
his debt, to be levied of the goods, &c. of the testator, which shall 
thereafter come to the hands of the executor, &c. it is necessary 
that the scire facias should state that the assets came to the ex- 
ecutor’s hands after the judgment; otherwise it would be bad («). 

If upon this scire facias assets be found for part, the plaintiff may 
have judgment to recover so much immediately, and the residue of 
assets infuturo (a). 

As to the scire fieri inquiry, see post , Pt. 2, Ck. 5, § 2. 


7. Scire Facias in other Cases . 

When special bail become fixed, by the recognizance being for- 
feited, one of the modes of proceeding against them, we have seen, 
is by scire facias on the recognizance. See upon this subject, Vol. 1, 
431, 434 (5). The scire facias in this case is an original pro- 
ceeding. 

If, to the pluries capias in withernam in replevin, the sheriff re- 


(u) 2 Saund. 187 6. T. R. 1. See the form. Chit. Forms. 

(x) 1 Saund. 58 e. (a) See Noeli v. Nelson, 1 Sid. 448; 1 

(y) 1 Saund. 58 e; Brooke v. Booth , Saund. 3366. 

11 East, 387. (6) 2 Saund. 72 odd; and see forms of 

(s) 2 Saund. 218 a; Mara v. Quin, 6 writ. Chit. Forms, 315. 
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turn nihil , a scire facias issues against the pledges; (aftte, 594) (c) ; 
and if no cause be shewn, another capias in withernam issues against 
the cattle of the pledges; and if nihil be returned to that writ, a 
scire facias issues against the sheriff himself. (Ante, 594) (d). But 
this scire facias against the pledges and the sheriff is obsolete, it 
being the practice to proceed upon the replevin bond against the 
former, and by action on the case against the latter, for taking insuffi- 
cient pledges, or no pledges, without bringing any scire facias. 

After judgment in error , reversing the judgment of the Court 
below, if the amount of the damages awarded by the former judg- 
ment had been previously levied, but not paid over, the plaintiff in 
error must now sue out a scire facias quare restitutionem non, sug- 
gesting the matter of fact, namely, the sum levied, &c. before he can 
have a writ of restitution. ( Vol '. 1, 363) (e). 

Where a plaintiff in an action has execution by elegit, and is put 
into possession of a moiety of the rents and profits of the defendant’s 
lands, if the defendant tender the debt, &c. to the plaintiff, and it be 
refused, or if the plaintiff have been satisfied his debt from any 
casual profit of the land, the defendant may have a scire facias ad 
rehabendam terram ; or if the plaintiff have been satisfied his debt 
from the extended value of the lands, the defendant may either have 
this scire facias , or he may enter upon the land, and recover actual 
possession by ejectment (/). 

A scire facias is the only means of repealing letters patent.* The 
scire facias in this case may be brought either on behalf of the king, 
or, where the patent has been granted to the prejudice of another, by 
the injured party at the king’s suit. It may be sued either in the 
Petty Bag in Chancery (g), or in this Court (h). 

In error from this Court or the Court of Common Pleas to the 
Court of Exchequer, if the plaintiff do not assign errors, the de- 
fendant may, it seems, sue out a scire facias quare executionem non, 
in order to compel him (i). So, if, after the plaintiff has assigned 
errors, the defendant do not join in error, the plaintiff may sue out a 
scire facias ad audiendum errores , in order to compel him (h). 
Upon neither of these writs does the party suing it blit declare, or is 
the other party allowed to plead ; but they are considered merely as 
process to compel an assignment of errors or joinder (l). 

Where an outlawry is pardoned by the kirfg, the defendant must 
sue out a scire facias, requiring the plaintiff to*appear and prosecute 
his suit against him, and he must have the plaintiff summoned 
thereon (w), There are no further proceedings upon this writ. 


<c) Comb. 1. 

<d) See Hut. 77- 

(«) See the form of it, Chit. Forms, 
224. 

(/) 6Bac. Abr. Sci. Fa. C. 2; 2 Saund. 
72w— x. See Vol. 1, p. 407* 

(£*) 4 Inst. 88; 2 Saund. 72 r/. 

(A) 3 H. 4, 6, 29. See as to this scire 
facias , 2 Saund. 72 py; 6 Bac. Abr. Sci. 
Fa. C. 3, and the form, Tidd Forms. 


(i) See as to this writ, Vol. 1, pp. 363, 
374; and the form of it. Chit. Forms, 

'( ic ) See as to this writ, Vol. 1, p. 365. 
See the form of it. Chit. Forms, 243. 

(l) As to the proceedings upon them, 
gee Vol. 1, pp. 383, 305. 

(m) Trye, 134, 154. See Style, 348. 
Allen v. Powell % 1 Sid. 231 ; and post t 
Book 4, Part 1, Chap. 2. 
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Scire Facias, Proceedings upon. 

If a bill df exceptions be sealed by a judge, and he die, a scire 
facias lies against his executors or administrators to certify it (n). 

If a sheriff, after returning to a fi * fa* that he has levied the debt, 
retain the money in his hands, a scire facias may be sued out to 
compel hiip to pay it over to the party (o). Or, if the sheriff to a 
fi. fa* return that he seized goods and sold part of them, but that the 
remainder were rescued, a set. fa. lies against him, to have execution 
for the entire sum returned ( p ). But if the sheriff return merely 
that the goods remain on his hands for want of buyers, in such case 
a scire facias does not lie, but a venditioni exponas , or a distringas 
nuper-vicecomitem, as mentioned, Vol. 1, 402 (q). 

As to the scire fieri inquiry, see post , Pt. 2, Ch* 5, § 2* 


Sect. 2. 


Proceedings upon a Scire Facias * 


The writ , summons , fyc.~\ A scire facias upon a recognizance of 
bail must be directed to the sheriff of Middlesex ( R . H. 2 W* 4, 
r. 80) (r), although the venue in the original action have been laid 
in a different county (s). But a scire facias founded upon a 
judgment, must be directed to the sheriff of the county in which the 
venue was laid, the defendant being supposed to reside in that 
county (*) ; though indeed, to a return of nihil to the writ against 
the • personal representatives, the plaintiff, upon a testatum , may 
have a scire facias against the heir and terretenants in a different 
county («)• 

A scire facias on a recognizance against bail, must be tested on 
the return day of the ca. sa. against the principal, and the alias set* 
fa* (if issued, but which is now rarely the case), upon the return day 
of the set. fa., if the original action were commenced by writ of 
capias or detainer (see R. E. 5 G. 2, r . 3 a) (x) ; or if the action against 
the principal wore by original (which cannot be the case except in 
ejectment or replevin, and in some other actions removed from inferior 
Courts), the sci.fa. should be tested on the quarto die post of the ca * 
sa* and the alias sci.fa . (if issued) on the quarto die post of the set. 
fa ( y )* But a scire facias upon a judgment may be tested on any day of 


(») 2 Inst. 438. 

(o) Hut. 32; Sly v. Finch* Cro. Jac. 
514; And. 247; Godb.276. 

(p) Sly y. Finch, Cro. Jac. 514; 2 
Saund. 243. 

(q) Id., and 2 Saund. 71 5, c. 

(r) Bond v. Isaac, 1 Bur. 409; 2 

Saund. 72 c. 

(sYCoxeter v. Burke, 6 East, 461 ; Vol. 
1, p. 432. 

(0 Wharton v. Musgrnve, Cro. Jac. 
331; Yelv.218; Hob. 4, S.C. 

, (u) Eyres v. Taunton , Cro. Car. 313; 
Panton v. Tertenants of Hall, Carth. 


105. 

(x) Stewart v. Smith, 2 Ld. Raym. 
1567; Shivers v. Brooks, 8 T. R. 628; 
Anon. 2 Salk. 599; 6 Mod. 86; Andrews 
v. Harper, 8 Mod. 227. 

(y) Stewart v. Smith, 2 Str. 866. It 
seems, the alias sci. fa., if issued, al- 
though the action were commenced by 
original, may be tested on the return- 
day of the first sci.fa., or on any day 
between it and the quarto die post in- 
clusive; see Combe v.CuttUl, 10 Moore, 
535; 3 Bing. 162, S. C.; at all events, it 
may be so in the Common Pleas. 
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The Writ, Summons , fyc. 

the term of which the judgment is signed (a:), or in an# subsequent 
term; and the alias (if issued), on the return day or the quarto die 
post of it, according as the original action was commenced by writ of 
capias , or detainer, or by original. 

, A scire facias upon a judgment in an action commenced by writ of 
summons or capias , or upon a recognizance of bail in an action com- 
menced by writ of capias or detainer, must be made returnable on 
a day certain in term (a). If the original action were commenced 
by original (as it may be or is supposed to be in ejectment and reple- 
vin, and in some other actions removed from inferior courts), theirs 
facias must be made returnable on a general return day in term (6); 
and in all other cases it may be returnable on a general return day. 

( R . E . 5 6r. 2, r. 3 a). If returnable on a day certain (as is now 
always the case where the original action was commenced by sum- 
mons, capias, or detainer), and only one writ is # to be sued out, it is 
sufficient if there be four days exclusive between the teste and re- 
turn (c). But if the writ must be returnable on a general return day, 
there must be fifteen days between the teste and return; (R. E . 5 G . 
2, r. 3, a; T. 8 IV. 3, r. 1, a). If it be intended to sue out two writs 
(which as we shall presently see, is now in general unnecessary), 
there must be fifteen days inclusive ( d ), between the return of the 
second and the testo of the first writ; (72. T, 8 W. 3, r. 1, a; E. 5 
G. 2, r . 3, a) (e); the number of days, however, between the teste 
and return of each writ is immaterial (/). 

Care must be taken that the scire facias strictly pursue the terms 
of the judgment, recognizance, or other record, upon which it is 
founded. Upon a judgment against two, you cannot sue out a scire 
facias against one ( g)\ although upon a recognizance it is otherwise, 
because it is joint and several (//.). A scire facias for the non-per- 
formance of a certain promise and undertaking (in the singular nun?* 
ber), where the judgment was upon several promises, was holden 
bad ( i ). So, where upon a judgment of assets quando acciderint, a 
scire facias was sued ofat praying execution of assets generally, in-, 
stead of such assets only as had come to the hands of the executor 
since the former judgment, the Court held that it could not be sup- 
ported (/c). 

The writ must in all cases be sued out of the Court in which the 
record is supposed to remain (/). • 

In the case of a scire facias to revive p judgment, it is sometimes 
necessary to obtain the leave of the Court to sue it out. At any 

(z) 2 Salk. 599. Isevingston v. Stoner, T. Jon. 228, 221; 

(a) See R. E. 5 G. 2, r. 3, (a); Eden Alyson v. Byston, Cro. El. 738. 

v. Wills, 2 Ld. Raym. 1417, 2 Stra. 694, (/) Elliott v. Smith, 2 Str. 1139. 

S. C. (#) }\inton v. Hall , 2 Salk. 598. 

(b) Id. (/,) 2 Inst. 395; and see 2Ro.Abr* 

(c) Bell v. Jackson , 4 T. R. 663. 4G8; 2 Saund. 72 be. 

(d) Hicks v. Jones, 2 Str. 765; Good- (*) 2 Str. 893. 

win v. Peek, 2 Salk. 599. (k) Mara v. Quin, 6 T. R. 1. 

(a) Goodwin v, Beakbean, Carth. 468; (l) See Guillam v. Hardisty, 3 Salk. 

12 Mod. 215, S. C.; Anon. 7 Mod. 40; 320; 1 Ld. Raym. 216, S.C. 
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time before teven years from the signing of the judgment, it may be 
sued out as a matter of course; after seven years, and under ten, 
there must be a side bar rule ; and after ten years, there must be a mo- 
tion in Court in term, or an application to a Judge in vacation, sup- 
ported by an affidavit that the judgment is unsatisfied. (R. H. 2 W+ 
4, r. 79) $»). After fifteen years, the Court will grant only a rule 
nisi. (. R . H. 2 W. 4, r. 79). 

In order to sue out the writ, if the proceedings in the original 
action were by summons, capias, or detainer, make out a precipe for 
the writ(n), and the writ , and take them to the signer of the writs , 
who will sign the writ; pay him Is. 8 d. ; get it sealed ; pay 7 d. The 
alias (if issued, but which, as we shall presently see, is now rarely 
the case) is sued out in the same manner. If the proceedings in the 
original action were by original, prepare your prcecipe for the writ , 
and take it to the fikiccr, who will make out the writ; pay him 3s. 
4 d.; get it sealed; pay Id. Or, if expedition he required , you may 
engross the writ on a plain piece of parchment, and get it signed by 
the filacer ; pay him 3s. Ad. An alias sci.fa. however, is not signed 
by the filacer, *but by the signer of the writs ; pay him Is. 8 d. signing; 
sealing 7 d. 

Having thus sued out the writ, take it to and leave it at the she - 
riff's office, at least four clear searching days "before the return of it, ex- 
clusive of the day of heaving it at the office, and of the day on which it is 
retufnable. (11. E. 5 G. 2, r. 3) (o). Sunday, or any other day on 
which search could not be made at the sheriff’s office, must not be 
reckoned as one of the four days (p). The sheriff must indorse on 
every scire facias the day of the month on which it is left with him. 
(It. to. 5 G. 2, r. 3). 

The next step to be taken, is, if possible, to give the defendant notice 
of the scire facias, by summons, if he reside in the county into which 
the sci. fa. issues, or by notice, if he reside elsewhere. Formerly, it 
was the constant practice, where you did not intend to summon the 
defendant, or, in other words, to let him know of the scire facias 
having been sue<) out, or wherp you could not summon him, to have 
issued a writ of scire facias ; and, having procured the sheriff’s .re- 
turn of nihil, you sued out an alias scire facias, and procured the 
sheriff’s return of nihil to that writ also, upon which return you 
might, if the defendant did not appear, have obtained a judgment 
against him, two nihils being deemed equivalent to a scire feci or 
garnishment (q). Now, however, by rule of H. T. 2 W. 4, r. 81, no 
more than one scire facias is in any case necessary , whether the 


(m) Hardistyv. Bamy, 2 Salk. 508; 
Lowe v. Robins, 1 B. & B. 381 , 3 Moore, 
757, S. C. See the form of affidavit 
and rule, Chit. Forms, 545. 

(«) See the forms. Chit. Forms, 544, 
545. 

( 0 ) Forty v. Hermer, 4T. R. 583; Mil- 
ler v. Yerraway, 3 Bur. 1723; Anon. 1 
Dowl.P.C.142; Fraser v. Miller, Id. 


141; Fumell v. Smith , 7 B. & C. 693; 
Goodwin v. Lugar, 6M. & Sel. 133; 2 
Chit. Rep. 192, S. C.; Scott v. Larkin , 
7 Bin|. m 4 M. & P. 748; 1 Dowl. P. 

*(;>) 1 Id. * 

(q) RandaH v. Wale, Yelv. fifc; 
Bromley v. Littleton, Id. 112; Clarke v. 
Bradshaw, 1 East, 89. 
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defendant be actually summoned thereon or not. But'no judgment 
can be signed for not appearing to a scire facias , unless the de- 
fendant has been summoned , or, if not summoned , then , unless eight days 
have elapsed since the return of the scire facias , and you have obtained 
Hhe leave of the Court or a Judge to sign the judgment. f The object 
of this rule is to make it the plaintiff’s duty to give notice of the 
scire facias to the defendant as above mentioned, either by summons , 
if the defendant reside in the county into which the scire facias 
issues, or by notice , if he reside elsewhere ; and if neither of these 
things can be done, the plaintiff must shew by affidavit that he 
has attempted to summon the defendant or give him notice, and 
shew what endeavotfrs he has made for that purpose (r). 

Where the defendant can be summoned , — Get a warrant on the 
writ of sci . fa. from the sheriff's office ; pay 2s. 6d. ; and give the war- 
rant to your officer, who will thereupon summon the defendant ; pay 
him : for each defendant (s). It may be served upon the de- 
fendant at any time before the return of the scire facias ; or even upon 
the return day, provided it be before the rising of the Court (tf). 
Call at the sheriff’s office at the return of the writ for-the return, and 
if the sheriff’ have returned scire feci (u), then, on or after the return 
day, if the original proceedings were by summons, capias, or detainer, 
or the quarto die post if they were by original (x), ma/ce out a memo- 
randum for a rule to appear upon plain paper (y), and enter it with 
the cleric of the rules ; pay him 6e?. This is a four day rule (a)*; and 
if at the expiration of it no appearance has been made or entered, 
then enter the proceedings upon a roil (a); (see Vol. 1, 222); take it 
to the clerk of the judgments, who will sign judgment; pay him 2s.; 
then file the scire facias and return with the custos brevium , and sue 
out execution. 

Where the defendant cannot be summoned by reason of nis r^ 
S' ing out of the county into which the sdre facias issues, or other- 
wise , — Prepare a notice (b), stating the issuing of the scire facias, 

1 dwhen it was left at the sheriff* s office, and the purpose for which it 
was left. Serve it, or use your best endeavours to serve it as long a 
time as possible before the return day. Call at the sheriff's office for 
the writ on or after the return day, and get the writ and sheriff's 
return of nihil (c). Make out a memorandum for a rule to appear 
on plain paper, and enter it with the clerk of the rules; pay him 6c?. 
This is a four day rule ( d ). If no appearante has been made or 

(r) See Jackson v. Elam, 1 Dowl. P. for not summoning a party, when he 
C. 515; Sabine v . Field, 1C. & M.4G6; might have done so. MSS. 1 831. 
and the cases as to bail, ante , Vol. 1, p. (w) See the form, Chit. Forms, 551. 

433. (ri Sharp v. Clark, 13 East, 391. 

(*) See form of summons. Chit. (y) See the form. Chit. Forms, 310. 

Forms, 550. \z) See Wat hen v. Beaumont, 11 East, 

(f) Clarke v. Bradshaw, 1 East, 80; 272. 

Webb v. Harvey, 2 T. R. 757; Qbrum v. (a) See the form, Chit. Forms, 553. 

Frazier, 1 Str. 044. See Wright v. Page, (ft) See the form, Chit. Forms, 551. 

2 W. Bl. 837; Barr v. Satchwett, 2 Str. (e) See the form, Chit. Forms, 551. 

813. In a late case, the Court held the (d ) See Wathen v . Beaumont , 1 1 East, 

sheriff liable to an action for damages, 2J2- 

VOL. II. H 
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entered in eight days from the return day , prepare an affidavit (e) of 
the issuing of the scire facias and the sheriff's return thereto , and 
of the service of the notice on defendant , or the due endeavours to serve 
it. At the expiration of the eight days after the return of the writ , 
or in a re(tsonable(f) time afterwards , move the Court or apply 
to a Judge on this affidavit for leave to sign judgment, and the 
Court will grant the rule, or the Judge will grant his fiat for the rule 
for judgment accordingly . The rule is absolute in the first instance. 
Then enter the proceedings upon a roll (g). Take the Judge's fiat 
or rule of Court to the clerk of the judgments, who will sign judg- 
ment; pay him 2s. Then file the scire facias and return with the 
custos brevium, and sue out execution (h). If the defendant was not 
summoned, it seems that he may, notwithstanding judgment against 
him, still have advantage of any matter he might have pleaded to 
the scire facias , either on an audit d quereld (i), or by motion to 
the Court (A:), or even by application to a Judge at chambers in 
vacation. 

Upon a scire facias to have execution of a judgment against two, 
if one be returned summoned, and nihil be returned as to the other, 
or that he is dead, and the one summoned make default, the plaintiff 
may have judgment against the party summoned, for the entirety (/). 

If a s ci.fa. be brought against the personal representatives, to re- 
vive ajudgment in case of death, and nihil be returned, the plaintiff 
may sue out a testatum sci. fa. against the heir and terretenants (m). 

As to the amendment of a scire facias , see post, Book 4, Part 
\, Chap. 28. 

Appearance .] Let the defendant’s attorney give a written notice 
to the attorney or agent of the plaintiff, that he appears for the de- 
fendant. This will be now sufficient in all cases in proceeding by 
scire facias, and no appearance is filed. ( R . H. 2 W. 4, r. 82) (w). 


Declaration.'] As soon as the defendant has appeared, you may 
declare against him. Engross your declaration on plain paper, 
charge for it, and indorse upon it the notice to plead , and deliver it to 
the defendant's attorney ( o ). It should seem, that the 2 W. 4, c. 39, 
and the rules of M. T. 3 W. 4, which were framed to meet the 
enactments of that statute, do not apply to proceedings upon writs of 
scire facias; and, consequently, the rules as to declaring and giving 


(<?) See form. Chit. Forms, 552. 

(/) Wood v. Moseley^ 1 Dowl. P> C. 
513. 

\g) See form, Chit. Forms, 553. 

\h) See the former mode of proceed- 
ing by two writs of scire facias, where 
you did not intend that the defendant 
should be summoned. 

(0 Isompton v. ColUngtvood, 1 Salk. 
2G2, 1 Ld. Raym. 27, S. C. 

(k) Ludlow v. Lennard, 2 Ld. Raym. 
1295; Anon . 1 Salk. 93. See Dodd v. 
Beckman, 1 Ld. Raym. 445; Wharton 


v. Richardson, 2 Str.1075; Holt v. Frank 
lM.&Sel. 199. 

(l) 1 Ro.Abr.890, S. pi. 1,2. 

(m) Eyres v. Taunton, Cro. Car. 323; 
Panton v. Terretenants of Hall, Carth. 
105. 

<»)■ See forms of notice, Chit. Forms, 
657. 

(o) See forms of declaration, Chit. 
Forms, 557, 558; and see 2 Saund. 72 <; 
Ward v. Gansell, 3Wils. 164; and of 
notice to plead, Chit. Forms, 569. 
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the notice to plead, which existed before that statute and rules, 
must be still regarded. The declaration should be intitled of the 
term in which the writ of scire facias was returnable, or of the 
term of which defendant appeared. The rules as to the time for 
pleading, and as to when the defendant will be entitled to an im- 
parlance, are, it seems, the same as those rioticed, ante, 586, in a 
replevin suit. 

Plea .] As soon as you have declared, rule the defendant to plead, 
and demand a plea, in the same manner as in ordinary cases ( p ), 
excepting that, in scire facias against bail, Sunday or a dies non is 
not reckoned as one of the four days given by the rule to plead, even 
when it is not the last day of the four (q). It should seem that 
the enactment of the 2 W . 4, c. 39, s. 11, as to pleading between 
the 10th August and 24th October, and the Aile of M, T. 3 W, 4, 
r. 12, framed to meet it (ante, Vol, 1, 195), do not apply to pro- 
ceedings in scire facias. Engross your plea on plain paper , and 
deliver it to the plaintiff's attorney or agent (r). If the defendant 
have been summoned, and he neglect to appear and ^lead, he is for 
ever after barred from availing himself of any matter which he might 
have pleaded ( 5 ) ; although, if not summoned, we have seen that he 
would be relievable either by auditd quereld, or upon motion. 
(Ante, 614) (t). 

Issue .] The issue is in all cases made up by the attorney. (It. T. 
12 W. 3, a) («). If it be an issue of fact, indorse on it the notice of 
trial, as in ordinary cases. 

Trial, fyc.] Proceed to trial as in ordinary cases (#). The jury 
find the affirmative or negative of the issue; but they cannot gi* k 
damages for the delay of execution (y). The plaintiff may be non - 
suit, as in other cases (z). 

Get the nisi prius record from the associate , and indorse the postea 
upon it, if it be not already indorsed by the associate (a); and sign 
judgment and proceed to execution, as inordinary cases. (See Vol. J, 
318) (d). 

Costs.'] Before the recent act, 3 & 4 W. 4, d. 42, the plaintiff was 

( p ) See Chit. Forms, 109, 110. (u) *See as to the form, Chit. Forms, 

(q) Wathen v. Beaumont, 11 East, 561. 

271 ; Anon. 1 Dowl. P. C. 142; Fraser (x) See Chit. Forms, 561, 

x. Miller, Id. 141. (y) Henriques v. Dutch East India 

(r) See as to pleas in scire facias , 6 Company , 2 Ld. Iiaym. 1532, 2 Str. 

Bac. Abr. Sri. Fa. E. ; 2 Sauna. 72 1, w, 807, S. C.; Knox v. Costello, 3 Bur. 
12, n. (19), 6, 7 a, 9a, b, 10, 11; and a 1791. The 3 & 4 W. 4, c. 42, ss. 28, 29, 
form of plea and replication, Chit. 30, do not apply to proceedings by scire 
Forms, 560, 561. facias. 

(s) Cooke v. Berry, 1 Wils. 98. (z) (Jf Mealy v. Wilson , 1 Camp. 484. 

it) See form of entry of judgment by (a) See as to the form. Chit. Forms, 

default. Chit. Forms, 560; and of ex- 561; 9 Went. 552. 

ecution thereon. Id. 555, 556. (b) See as to the form of entry of 

judgment on roll. Chit. Forms, 562. 

H 2 
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not entitled to costs on a scire facias, until after plea pleaded (c). 
But now, by the 34th section of that act, “ in all writs of scire facias, 
the plaintiff obtaining judgment on an award of execution shall recover 
his costs of suit upon a judgment by default, as well as upon a judg- 
ment after jplea pleaded or demurrer joined." By 8 & 9 W. 3, c. 11, 
s. 3, if the plaintiff bd nonsuit, or discontinue, or if a verdict pass 
against him, the defendant shall be entitled to costs. Also, the 
plaintiff will not be allowed to quash his own writ of scire facias after 
the defendant has appeared, except on payment of costs. ( R . H. 2 
W, 4, r. 78) (d), The above statutes do not, it seems, extend to a 
scire facias to repeal a patent (<?). If costs be given where they 
should not, the judgment may be reversed as to that, and affirmed 
as to the residue (f). 

Execution .] The execution is the same, and nearly in the same form, 
as in ordinary cases ( g ). In the case of a scire facias to revive a 
judgment, the writ of execution must be founded on the judgment in 
the scire facias, even in cases where the scire facias may have been 
unnecessary (/*). And the same of course in all other cases. As to 
execution against bail on a scire facias, see Vol. 1, p. 434 (i); and as 
to the manner in which the execution must pursue the judgment, see 
Vol. 1, p. 376. Upon a scire facias against bail, you may have one 
writ of execution against both, or separate writs against each; for 
the recognizance is joint and several (k). 

Second scire facias. ] After reviving a judgment by scire facias , if 
a year and day pass before execution, the judgment must be again 
revived by scire facias, before the execution can be sued out (l). And 
the same, in the cases of death, marriage, &c. after scire facias sued 
out, the judgment must be again revived before execution (m). 

(c) Pocklington v. Peck, ] Stra. 638; of execution for or against executor or 

Saund. 72«,* 8 & 9 W. 3, c. 11, s. 3. administrator, where plaintiff or de 

(d) Sceftl B. & Aid. 486. fendant died between interlocutory and 

(<?) Rex v. Miles , 7 T. It. 3G7- final judgment. Id. 575. 

(/) Bellew v. Aylmer , 1 Str. 188. (h) 1 Bingh. 133. 

ig) See 8 & 8 W. 3, c. 11 , s. 3. See (i.) See form of or ca . sa.. Chit, 

form of fi. fa. or ca. sa. after scire facias Forms, 325 to 328- 
to revive a judgment, Chit. Fonns, 555, (k) 1 Ito. Abr. 888. See Sainsbury v. 

556; the like for executor pr administra- Pringle, 10 B. & C. 751. 
tor, on judgment obtained by plaintiff (/) 2 Sellon, 189- See the form. Chit, 
deceased. Id. 570; of fi.'fa. against cx- Forms, 549. 

ecutor or administrator, on judgment ( m ) Hardisty v. Baring , 2 SAlk. 598; 

obtained against defendant deceased, Id. : 2 Sellon, 196. 
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PART II. 

PROCEEDINGS IN ACTIONS BY AND AGAINST 
PARTICULAR PERSONS. 


CHAPTER I. 

PROCEEDINGS AGAINST PEERS AND MEMBERS OF PARLIAMENT. 

Sect. 1. Proceedings against , in ordinary Cases, 617. 

2. Proceedings against Members subject to the Bankrupt 
Laws , 618. 


Sect. 1. 

Proceedings against , in ordinary Cases. 

PEERS, peeresses, and members of the House of Commons, we 
have seen, cannot be holden to bail ; ( Vol . 1, p. 65) ; nor can they be 
taken in execution upon a capias ad satisfaciendum {Vol. 1, p. 409). 
Consequently, if they be sued, they must not be held to bail ; and 
judgment against them must not be executed by fieri facias or elegit. 
An unprivileged person in custody in execution, who becomes 
a peer or member of parliament, is entitled to his discharge on 
motion (a). 

Formerly, peers and peeresses could have been proceeded against 
only by original, summons, and distringas [b), even when sued jointly 
with others. Where a peer was sued jointly with others, by bill of 

(a) Phillips v. Wellesley , 1 Dowl. P. BL 267, Id. 299, S. C.; Hosier v. Arun- 

C. 9; Ex p. Burton, Id. 14. del, 3 B. & P.7; Coitche v. Arundel , 3 

(b) See Lonsdale v. Littledale, 2 H. East, 127. 
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Middlesex, the Court set aside the proceedings as against the peer (c). 
members of the House of Commons might have been sued, either 
in this manner by original, summons, and distringas , or by original 
bill and summons. If either a peer or member of the House of 
Commons, Jhowever, were in the actual custody of the marshal, he 
might have been proceeded against by bill, in the same manner as 
other prisoners, and a summons need not have been issued ; but he 
could not be charged with a bailable action, nor afterwards charged 
in execution (d). There was also a particular mode of proceeding, 
which might have been adopted against members of parliament who 
were traders and subject to the bankrupt laws (e). Now, however, 
these modes of proceeding are materially altered, by the recent act 
of 2 W. 4, c. 39, ss. 21, 1, 3, & 4; and the process to enforce the ap- 
pearance, in a personal action, of a person entitled to privilege of 
peerage or of parliament, is the same as in ordinary cases ( which has 
been already fully noticed , ante , Vol. 1, Book I. Part IL , Chap. 1, 
2). There seems no occasion to state in the process that the de- 
fendant is entitled to privilege of peerage or of parliament (/). It is 
to be remembered, however, that he is still privileged from being 
holden to bail {Ante, Vol. 1, p. 65). 

The remaining proceedings in the cause are the same as are al- 
ready stated, Vol. 1, 183 to 439, excepting that the execution must 
be by fieri facias or elegit , and not by ca. sa ., as already mentioned, 
Vol. 1, p. 409. A doubt formerly existed, whether, if a person were 
taken in execution, and set at liberty by privilege of either house of 
parliament, the party at whose suit such execution was pursued, 
was for ever barred and disabled from suing forth a new writ of 
execution; but, by 2 Jac. 1, c. 13, s. 2, the plaintiff may sue forth 
and execute a new writ of execution, as if the former execution had 
riftt taken place (g). 


Sect. 2. 


Proceedings against Members of Parliament subject to the 
Bankrupt Laws . 

By stat. 6 O. 4, c. 16, ss. b & 10, if any creditor or creditors of a 
trader having privilege of parliament, to such amount as is declared 
requisite to support a commission, shall file an affidavit or affidavits 
in any Court of record at Westminster, that such debt or debts is or 
are justly due to him or them respectively, and that such debtor, as 

(c) Briscoe v. Earl o/Egremont , 3 M, me 

& Sel. 88; LadyNapiei's case , Tidd, 1 18, is 
145. of 

(d) Jackson v. Mackreth, 5 T. R. 361. Urn 

(<?) Vide 6 G. 4, c.16, SS.9&11, ( 

(/) It is no ground for plea in abate- P. 


nt, that a defendant sued as a peer 
also described as having privilege 
parliament. Cantwell v. Earl Stir- 
r, 1 M.& Scott, 297, 8 Bing. 174, S.C. 
tr) See Phillips v. Wellesley, 1 DowL 
C-9; Exp. Burton, Id. 14. 
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he or they verily believe, is such trader as aforesaid, and shall sue 
out of the same Court a [summons] (2 W. 4, cap . 39, s, 9) (A) 
against such trader, and serve him with a copy of such summons,— 
if such trader shall not, within one calendar month after personal 
service of such summons, pay, secure, or compound for ^ich debt or 
debts to the satisfaction of such creditor or creditors, or enter into a 
bond in such sum, and with two sufficient sureties, as any of the 
Judges of the Court out of which such summons shall issue shall 
approve of, to pay such sum as shall be recovered in such action or 
actions, together with such costs as shall be given in the same ( i ), 
and, within one calendar month next after personal service of such 
summons, cause an appearance or appearances to be entered to such 
action or actions in the proper Court or Courts in which the same 
shall have been brought, every such trader shall be deemed to have 
committed an act of bankruptcy from the time Sf the service of such 
summons, and any creditor or creditors of such trader to such amount 
as aforesaid, may sue out a commission against him, and proceed 
thereon in like manner as against other bankrupts; but such person 
shall not be subject to be arrested or imprisoned during the time of 
such privilege, except in cases thereby made felony (A). 

It is optional, of course, with the plaintiff in this case to adopt 
the remedy here given, or to proceed as directed in the first section 
of this chapter. 

(h) And see the form prescribed by 320, S. C. in error. 

the act. Chit. Forms, 506. (fc) See Arch. Bkt. L. 299; and see 

(i) Hunter v. Campbell , 3 B. & Aid. as to the form of the affidavit. Chit. 
273; 1 Chit. Rep. 731, S.C.; Jameson Forms, (319. 

v. Campbell , 5 B. & Aid. 250; 1 Bing. 
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CHAPTER II. 

PROCEEDINGS BY AND AGAINST CORPORATIONS AND HUNDREDORS* 


Sect. 1. 

Proceedings by and against Corporations . 

Corporations aggregate (to which alone this section has re- 
ference) cannot sue or defend otherwise than by attorney, which 
attorney must be appointed under their common seal (a). 

In actions by corporations, they may hold to bail, and proceed in 
the same manner as individuals (6). Even in ejectment they may 
now proceed in the ordinary way, without executing a power of 
attorney authorizing a third person to enter and make a lease on the 
land, r.s used to be the practice (c). They cannot, however, sue as 
a common informer ( d ). It may be as well observed that a corpor- 
ation may be plaintiffs in assumpsit, at least upon an executed con- 
sideration, as for use and occupation, where the tenant has held the 
premises under them and paid rent (c) ; and in a late case, it waa 
held that the London Gas Company might sue in assumpsit for gas 
supplied, although there was no contract by deed under their seal (/). 
K corporation rftust be described in all legal proceedings by their 
corporate name (g). Frequently, acts of parliament enable corporate 
bodies tajsue, and others to sue them, in the names of their clerks, 
treasurewj &c. for the time being. 

Proceedings against corporations aggregate must, formerly, have 
been by original, summons, or attachment, and distringas ; and the 
mode of proceeding was the same as it formerly was in actions 
against peers, excepting that the plaintiff was not authorized by any 
statute to enter an appearance for the defendants, but he must have 
proceeded to compel an appearance by levying issues on successive 
writs of distringas , moving to increase them, and from time to time 
to sell them, as directed, ante, p. 582, 583. Now, however, by the 
2 IV. 4, c. 39, ss . 21,1, 3, the process against corporations aggregate, 
to enforce their appearance in a personal action, is the same as in 

(а) Co. Lit. 66. b. Vol. 1, p. 33. Pierce, 1 Camp. 466; Mayor of Stafford 

(б) See Chit. Forms, 587. v. Till, 12 Moore, 260, 4 Bing. 75, S. C. 

(c) Run. Eject. 150; Ros. 325. (/) London Gas Light Company v. 

(rf) Weavers' Company v. Forrest, 2 Nicholls, 2 Car. & P.365; see also Lon- 

Str. 1241. don Water Works Company v. Bailey , 4 

(e) Barber Surgeons of London v. Pel- Bing. 283, 12 Moore, 532, S. C. 
son, 2 Lev. 252; Dean of Rochester v. {g) 1 Leach, 4th ed. 253. 
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ordinary cases, by writ of summons, or summons and distringas (A). 
The corporate name must be inserted accurately in the writ. The 
service of the writ may be on the mayor or other head officer, or on 
the town clerk, clerk, treasurer, or secretary, of such corporation. (2 
W. 4, c. 39, s. 13; Vol. 1, 450). The corporation or Siy members 
of it cannot be holden to bail. (Vol. 1, p. 73.) Assumpsit cannot be 
supported against a corporation, which cannot contract by parol, ex- 
cept in the case of bills or notes, where the power of drawing and ac- 
cepting them is recognised by statute, and other contracts, sanctioned 
by particular legislative enactments (k). The remaining proceedings 
are the same as in ordinary cases. See ante, Vol. 1, p. 183 to 439. 


Sect. 2. 

Proceedings against Hundredors. 

The statute now in force, by which hundredors are liable for 
damages, is the 7 & 8 Gr* 4, c. 31. The statute 7 & 8 G. 4, c. 27, 
repeals all the prior statutes relative to such liability. Hundredors 
are now no longer, as .formerly, liable in cases of robbery, arson, 
killing or maiming cattle, cutting down or destroying trees, destroy- 
ing turnpikes, or works on navigable rivers, cutting hop binds, de- 
stroying corn to prevent it from being exported, destroying corn go- 
ing to market, or injuring horses or carriages so conveying it, and 
wounding revenue officers; and hundredors, in short, are now only 
liable for damage done by rioters actin g feloniously (l). 

Statute relating to.] The 7 & 8 G. 4, c. 31, s. 2, enacts, “ That, H 
any church or chapel, or any chapel for the religio#s worship of per- 
sons dissenting from the united church of England and Ireland, duly 
registered or recorded, or any house, stable, coach* house,^uthouse, 
warehouse, office, shop, mill, malt house, hop oast, barn, oPgranary, 
or any building or erection used in carrying on any trade or manu- 
facture, or branch thereof, or any machinery, whether fixed, or 
moveable, prepared for or employed in any manufacture, or in any 
branch thereof, or any steam engine or other engine for sinking, 
draining, or working any mine, or any staitty, building, or erection 
used in conducting the business of any inine, or any bridge, waggon 
way, or trunk for conveying minerals from any mine, shall \>e feloni- 
ously demolished, pulled down, or destroyed, wholly or in part, by any 
persons riotously and tumultuously assembled together ( m ), in every 
such case the inhabitants of the hundred, wapentake, ward, or other 
district in the nature of a hundred, by whatever name it shall be de- 

J fc) See a form of the direction of the of Manchester Water Works , 3 B. & 
t. Chit. Forms, 587. Aid. 1; 0 Vin. Ab. 317; 1 Chit. PI. 

(i) 1 Rol. Rep. 82; London Water 5th ed. 121. 

Works Company v. Bailey , 4 Bing. 283, (l) See 3 Burn’s J«, 26th ed., tit. 

12 Moore, 532; Mayor of Stafford v. TUI, t( Hundredors .” 

4 Bing. 77* 12 Moore, 260, S.C. ( m ) See the law and cases in Chit. 

(k) Murray v. East India Company , Gen. Pract. of the Law* i ed. 577* 

5 B. & Aid. 264; Broughton v. Company 

H 3 
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nominated, in which any of the said offences shall be committed, 
shall be liable to yield fall compensation to the person or per- 
sons damnified by the offence, not only for the damage so done to 
any of the subjects hereinbefore enumerated, but also for any 
damage t whfch may at the same time be done by any such offenders, 
to any fixture , fumiture t or goods whatever, in any such church, 
chapel, house, or other of the buildings or erections aforesaid." 

Sect 3 provides and enacts, “ That no action or summary pro- 
ceeding, as hereinafter mentioned, shall be maintainable by virtue of 
this act, for the damage caused by any of the said offences, unless 
the person or persons damnified, or such of them as shall have know- 
ledge of the circumstances of the offence, or the servant or servants 
who had the care of the property damaged, shall, within seven days 
after the commission <of the offence, go before some justice of the 
peace residing near and having jurisdiction over the place where the 
offence shall have bBfils^ommitted, and shall state upon oath before 
such justice the names of the offenders, if known, and shall submit 
to the examination of such justice touching the circumstances of the 
offence, and become bound by recognizance, before him to prosecute 
the offenders when apprehended : Provided also, that no person shall 
be enabled to bring any such action, unless ,he shall commence the 
same within three calendar months after the commission of the 
offence” 

Sect. 4 enacts, “ That no process for appearance in any action to. 
be brought by virtue of this act against any hundred or other like dis- 
trict shall be served on any inhabitant thereof, except on the high 
constable or some one of the high constables, (if there be more than 
one), who shall, within seven days after such service, give notice 
thereof to two justices of the peace of the county, riding, or division 
in" which such hundred or district shall be situate, residing in or 
acting for the hundred or district ; and such high constable is hereby 
empowered to cause to be entered an appearance in the said action, 
and also # defend the same on behalf of the inhabitants of the hun-^ 
dred or district, as he shall be advised ; or, instead of defending the 
same, it shall be lawful for him, with the consent and approbation 
of such justices, to suffer judgment to go by default; and the person 
upon whom, as high constable, the process in the action shall be 
served, shall, notwithstanding the expiration of his office, continue 
to act for all the purposes of this act, until the termination of all pro- 
ceedings in and consequent upon such action; but, if such person 
shall die before such termination, the succeeding high constable shall 
act in his stead." 

Sect 5 enacts, “ That, in any action to be brought by virtue of this 
act against the inhabitants of any hundred or other like district, or 
against the inhabitants of any county of a city or town, or of any 
such liberty, franchise, city, town, or place, as is hereinafter men- 
tioned, no inhabitant thereof shall, by reason of any interest arising 
from such inhabitancy, be exempted or precluded from giving evi- 
dence either for the plaintiff or for the defendants." 



Statute as to . 


Sect. 6 enacts, “ That, wherever the plaintiff in any such action 
shall recover judgment, whether after verdict or by default or other* 
wise, no writ of execution shall be executed on any inhabitant of the 
hundred or other like district, nor on such high constable; but the 
sheriff, upon the receipt of the writ of execution, shall (on payment 
of the fee$$f 5s. and no more) make his warrant to the treasurer of 
the county, riding, or division, in which such hundred or other like 
district shall be situate, commanding him to pay to the plaintiff the 
sum by the said writ directed to be levied; and such treasurer is 
hereby required to pay the same, as also any other sum ordered to 
be paid by him by virtue of this act, out of any public money which 
shall then be in his hands, or shall come into his hands before the ( 
next general or quarter sessions of the peace for the said county, 
riding, or division; and, if there be not sufficient money for that pur- 
pose before such sessions, he shall give notice thereof to the justices 
of the peace at such sessions, who shall proceed in the manner here- 
inafter mentioned.” 

Sect. 7. * And, for the purpose of indemnifying the high constable 
and the county treasurer,’ it is enacted, “ That, if such high con- 
stable of the hundred or other district sued, shall produce and prove 
before any two justices of the peace of the county, riding, or division, 
residing in or acting for such hundred or district, an account of the 
just and necessary expenses which he shall have incurred inconse- 
quence of any such action as aforesaid, such justices shall make an 
order for the payment thereof upon the treasurer of the county, 
riding, or division in which such hundred or district shall be situate; 
and if in any such action judgment shall be given against the plaintiff, 
the high constable shall in like manner be reimbursed for the just 
and necessary expenses by him incurred in consequence of such 
action, over and above the taxed costs to be paid by the plaintiff m 
such case ; and, if it shall be proved to any two such justices that the 
plaintiff in the action is insolvent, so that the high constable can have 
no relief as to such taxed costs, such justices shall make^an order 
upon the treasurer of the county, riding, or division as aforesaid, for 
the payment of the amount of such taxed costs; and the justices of 
the peace at the next general or quarter sessions of the peace, to be 
holden for any such county, riding, or division, or any adjournment 
thereof, shall direct such sum or sums of money as shall have been 
paid or ordered to be paid by the treasurer by virtue of any such 
warrant or order as hereinbefore mentioned, to be raised on the 
hundred or other like district against the inhabitants of which any 
such action shall have been brought, over and above the general rate 
to be paid by such hundred or district in common with the rest of 
the county, riding, or division, under the acts relating to county rates ; 
and such sum or sums shall be raised in the manner directed by 
those acts, and shall be forthwith paid over to the treasurer.” 

Sect. 10 enacts, " That, if any high constable shall refuse or neg- 
lect to exhibit or give such notice as is required in any of the cases 
aforesaid, it shall be lawful for the party damnified to sue him for the 
amount of the damage sustained, such amount to be recovered by an 
action on the case, together with full costs of suit.” 
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Sect 11 enacts, u That every action or summary claim to recover 
compensation for the damage caused to any church or chapel by any 
of the offences in this act mentioned, shall be brought in the name of 
the rector, vicar, or curate of such church or chapel; or, in case there 
be no rector vicar, or ourate, then in the names of the church or 
chapelwardens, if there be any such, and if not, in th# name or 
names of any one or more of the persons in whom the property of 
such chapel may be vested ; and the amount recovered in any such 
case shall be applied in the rebuilding or repairing such church or 
chapel; and where any of the offences in this act mentioned shall be 
.committed on any property belonging to a body corporate, such body 
may recover compensation against the hundred or other like district, 
in the same manner, and subject to the same conditions, as any per- 
son damnified is by this act enabled to do : Provided always, that 
the several conditions which are hereinbefore required to be per- 
formed by or on beb&pjaf any person damnified, may, in the case of 
a body corporate, be pemrmed by any officer of such body on behalf 
thereof.’' f 

Sect. 12. * And whereas the offences for which compensation is 
granted by virtue of this act may be committed in counties of cities 
and towns, or in such liberties, franchises, cities, towns, and places, 
as either do not contribute at all to the payment of any county rate, 
or contribute thereto, but not as being part of any hundred or other 
like district; and it is expedient to provide for all such cases it is 
therefore enacted, “ That, where any of the offences in this act men- 
tioned shall be committed in a county of a city or town, or in any 
such liberty, franchise, city, town, or place, the inhabitants thereof 
shall he liable to yield compensation in the same manner and under 
the same conditions and restrictions in all respects as the inhabitants 
of the hundred; and every thing in this act in anywise relating to a 
hundred, or to the inhabitants thereof, shall equally apply to every 
county of a city or town, and to every such liberty, franchise, city, 
town, ana place, and to the inhabitants thereof ; and where the jus- 
tices of the peace of the county, riding, or division are excluded from 
holding jurisdiction in any such liberty, franchise, city, town, or place, 
in every such case all the powers, authorities, and duties by this act 
given to or imposed on such justices, shall be exercised and performed 
by the justices of the peace of the liberty, franchise, city, town, or place 
in which the offence shall be" committed; and where the offence shall 
be committed in a county of a city or town, all the like powers, au- 
thorities, and duties shall be exercised and performed by the justices 
of the peace of such county of a city or town; and in every action to 
be brought, or summary claim to be preferred under this act against 
the inhabitants of a county of a city or town, or of any such liberty, 
franchise, city, town, or place, the process for appearance in the 
action, and the notice required in the case of the claim, shall 
be served upon some one peace officer of such county, liberty, fran- 
chise, city, town, or place ; and all matters which by this act the 
high constable of a hundred is authorized or required to do in either 
of such cases, shall be done by the peace officer so served, who shall 
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have the same powers* rights, and remedies as such high constable 
has by virtue of this act, and shall be subject to the same liabilities ; 
and shall, notwithstanding the expiration of his office, continue to 
act for all the purposes of this act until the termination of all pro- 
ceedings in and consequent upon such action or claim ; but if he shall 
die befor# such termination, his successor shall act in his stead.” 

Sect. 13. 1 And, for securing the due execution of writs in the 
Cinque Ports, and in places where writs are directed to other offi- 
cers than the sheriff, and in liberties where the sheriff is not war- 
ranted in executing writs,’ it is enacted, “ That all other such officers 
to whom any writ of execution under this act shall be directed, by 
whatsoever name they shall be known, shall have the same power of* 
granting a warrant for payment of the sum by such writ directed to 
be levied as is hereby given to the sheriff in cdfee of a writ of execu- 
tion directed to him; and that every sheriff And other such officer as 
aforesaid shall have authority tograrit his wisfttnt under this act, not- 
withstanding the offence shall have been committed in, or the trea- 
surer or other person to whom such warrant shall be directed shall re- 
side or be in, any liberty where the sheriff or officer is not war- 
ranted in executing writs.” 

Sect. 14. *Ar.d as to the mode of payment and reimbursement 
under this act in such liberties, franchises, cities, towns, and places 
as contribute to the payment of the county rate, but not tfs being 
part of any hundred,’ it is enacted, “ That the warrant of the she- 
riff or other officer upon any writ of execution against the inhabi- 
tants of any such liberty, franchise, city, town, or place, and every 
order of justices for payment to the party damnified therein, or to 
the peace officer or inhabitants thereof, by virtue of this act, shall be 
directed to the treasurer of the county, riding, or division in wbjfih 
such liberty, franchise, city, town, or place shall be situate, who is 
hereby required to pay the same; and the justices of the peace of 
such county, ridfng, or division, at their next general or quartet ses- 
sions of the peace, or any adjournment thereof, shall direct such sum 
or sums of money as shall have been so paid or ordered to be paid 
by the treasurer, to be raised on such liberty, franchise, city, town, 
or place, over and above the general rate to be paid by the same in 
common with the rest of the county, riding; or division, under the 
acts relating to county rates ; and such sum ®r sums shall be raised 
in the manner directed by those acts, and shall be forthwith paid 
over to the treasurer.” 

Sect. 15. * And, as to the mode of payment and reimbursement 
under this act in counties of cities and towns, and in such liberties, 
franchises, cities, towns, and places as do not contribute to the pay- 
ment of the general county rate it is enacted, “ That all sums of 
money payable either by virtue of any warrant of the sheriff’ or other 
officer, or of any order or orders arising out of any action or summary 
claim against the inhabitants of any county of a city or town, or of 
any such liberty, franchise, city, town, or place, shall be paid out of 
the rate (if any) in the nature of a county rate, or out of any fund 
applicable to similar purposes, where there is such a rate or fund 
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therein, by the treasurer or other officer having the collection or dis- 
bursement of such rate or fund; and where there is no such rate or 
fund in such county, liberty, franchise, city, town, or place, the same 
shall be paid out of the rate or fund for the relief of the poor of the 
particular parish, township, district, or precinct therein, where the 
offence was committed, by the overseers or other officers having the 
collection or disbursement of such last-mentioned rate or fund; and 
in every such case the warrant and orders shall be directed and de- 
livered to such treasurer, overseers, or other officers respectively, 
instead of the treasurer of the county, riding, or division, as the case 
may require.’* 

By sections 8 & 9, where the damage does not exceed 30 1., the 
party injured must proceed before justices at a special petty session. 

* 

Proceedings , %c. under the statute .] Previously to the commence- 
ment of the action,Mgre are, by the 3rd section of the above act, 
certain acts required wfbe party injured, such as that he, or his ser- 
vant, having the care of the property injured, shall, within seven 
days after the commission of the offence, go before some near resi- 
dent (n) justice, and state on his oath the names of the offenders, 
and submit to an examination, and enter into a recognizance to pro- 
secute. {Ante, 622). The examination of the party must take place 
within #seven days exclusively of the day on which the offence was 
committed (o). 

All the persons damnified, who have any knowledge of the cir- 
cumstances of the offence, or all the servants who had the care of the 
property damaged, and have any knowledge of such circumstances, 
should go before the justice to be examined (p). It is not necessary 
that both the person injured and servant be examined ( q ); if the for- 
mer has no knowledge of the circumstances of the offence, being 
such a knowledge as is available in evidence, then the servant or 
servants who had the care of the property should fie examined (r). 
Where the reversioner sued on the Black Act, his own oath was held 
sufficient, without examining the tenant or his servant (s). The party 
Is not, it seems, in his examination, bound to state his suspicion re- 
specting the offender ( t). It has been held that the swearing before 
a justice to a deposition previously prepared, is a sufficient submission 
to examination within the meaning of the act, if the justice require 
nothing further («). The examinations need not be taken down in 
writing (#), though it is best they should be so. 

(») See Bull. N. P. 18G. dred Mere , 4 B. & C. 167, 6 D. & ft. 

(o) Pellew v. Hundred Wonford, j) 247. S. C. 

B. & C. 135. (#) Pellew v. Hundred Wonford , 9 

ip) See Duke of Somerset v. Hundred B. & C. 134. 

Mere, 4 B. & C. 167, 6 D. & R. 247, S. (t) Pellew v. Hundred Wonford, 9 B. 

C. ; Nesham v. Armstrong , 1 B. dr Aid. & C. 134. 

146; But see Lowe v. Inhabitants of (u) Lowe v. Inhabitants of Broxtowe, 
Bruxtowe, 3 B. & Adol. 550. 3 B. & Adol. 550. 

iq) Rolf; v. Hundred El thorn e, 1 M. (x) Graham v. Hundred Beantree, B. 

■ & M. 185. N. P. 186. See several forms in Chit. 

(r) See Rolfe v. Hundred Elthorne, 1 Gen. Prac. of the Law, 1 ed. 580, 581. 
M. & M. 185; Duke of Somerset v. Hun- 
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The action must be brought within three calendar months after the 
offence committed (jA. The day of the offence would, it seems, be 
reckoned exclusive («). 

Formerly, the mode of proceeding to compel an appearance in this 
action was by original, attachment, and distringas , iit the same 
manner as it used to be against corporations. (See ante , 620). 
Now, however, by the 2 W. 4, c. 39, ss. 21, .1, 3, the process against 
hundredors to enforce their appearance, is the same as in ordinary 
cases, viz. by summons, or summons and distringas . The writ 
must be against “ the inhabitants of the hundred,” or other like district 
generally, and not against any of them by name ; otherwise, if the 
mistake be carried into the declaration, it would be bad even in 
arrest of judgment (a). 

The writ must be served upon the high constable, or one of the 
high constables of the hundred, or like district {2 W. 4, c. 39, s. 13; 
ante , Vol. 1, p. 450) in which the offence happeiii|$ who should, within 
seven days after such service, give notice therein to two justices re- 
siding in and acting for the hundred, &c. (7 & 8 G. 4, c. 31, s. 4 ; 
finte, 622). If the writ be against the inhabitants of a county of a 
city or town, or the inhabitants of a franchise, liberty, city, town, or 
place not being part of a hundred or other like district, it may be 
served on any peace officer thereof. (2 W. 4, c. 39, s. 13 ; ante, Vol . 
l,p.45Q). 

The high constable, upon being served with the summons, must 
enter an appearance, and defend the action for and on behalf of the 
inhabitants of the hundred or other like district, &c., as he may be 
advised. (7 & 8 G. 4, c, 31, s. 4, ante , 622). If he do not, how- 
ever, the plaintiff may proceed as in other cases, and enter it for 
them. This appearance must be entered with the clerk of the com^ 
mon bails on or before the expiration of eight days after the service 
of the writ, inclusive of such service, as directed, Vol . 1, p. 454. 

As to the form HR the declaration, see 2 Saund. 37 6, 37 6 b, e,f, 377 f, 
379; 2 Chit. Pleading, 827 a. The plaintiff cannot declare until the 
defendants have appeared, and then of course it is absolutely; the 
declaration is then delivered or filed as in ordinary cases. 

The constable may allow judgment to go by default, with the con- 
sent and approbation of the two justices. {See 7 & $ G. 4, c. 31, 
s. 4, ante , 622). 

The defendant may plead not guilty (b). 

As this is not a penal action, it is within the statutes of jeofails, 
and is also amendable even after issue joined, in the same manner as 
any other civil action (c). 

Hundredors are made competent witnesses by the 7 & 8 G. 4, c. 
31, s. 5, ante, 622. 

(y) See the 3rd section, ante 622. C. 304. See the form. Chit. Forms, 587. 

(z) See Pellew v. Hundred Wonford , ( b ) See Vid. Ent. 211; Lil. Ent. 296; 

9B. &C. 135. Sed vide post; Norris v. Hans. Ent. 4 ; 1 And. 158. 

The Hundred of Gawtry, Hob. 139; 2 (c) Bearecroft v. Hundreds of Burn- 

Roll. Abr. 590a, pi. 8; 1 Brownl. 156. ham and Stone, 3 Lev. 347 ; Andr. 115; 

(a) See 2 Sauna. 37 Gf; Id. 375; John- Merrick v.Hundred ofOssulston, Hardw , 
on v. Jackson, 2 D. & R. 439} 1 B. & 409. 
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The plaintiff cannot proceed by action, unless his loss exceed 30/. ,* 
for a loss amounting to that sum or under, his remedy is by a sum- 
mary proceeding before justices at a special petty session. (See the 
7 & 8 G. 4, c. 31, m. 8, 9). 

The plairftiff in this action is entitled to costs if he recover (d). So 
the hundred will, it seems, be entitled to costs if the plaintiff be 
nonsuit, &c. as in other cases ( e ). 

The execution is by fieri facias against the inhabitants of the hun- 
dred, &c. generally, directed to the sheriff of the county in which such 
hundred, &c. is situate, and indorsed thus: “The within damages 
are to be levied according to the statute, 7 & 8 G. 4, c. 31,” adding 
the attorney’s name (/). The 13th section of the act, ante, 625, 
makes provision for executing writs in certain places. When this 
writ is delivered to th^ sheriff, instead of levying the amount on any 
of the inhabitants of the hundred, &c., he must proceed as directed 
by the 6th section ofl^te act, ante , 622. The 7th section of the act 
points out the mode ofreimbursing the high constable for his expen- 
ses in defending the action. The 14th and 15th sections, ante , 625, 
point out the mode of reimbursements in towns, &c., not in a hun- 
dred, but contributing to the country rate, and vice versd. 

(rf) 2 Saund. 378 b; Rntcl\ffe v. Eden, Burr. 1723. 

Cowp. 485 ; Witham v. Hill , 2 W ils. 01 . (/) See the form of writ. Chit. Forms , 

(<?) Gfeetham v. Hundred Theele, 3 587* 
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CHAPfER III. 

actions by and against attornies and officers of the 

COURT, AND AGAINST THE MARSHAL. 

Sect. 1. Actions by Attornies and Officers^ 629. 

2. Actions against Attornies and Officers , 631. 

3. Actions against the Marshal for an Escape , fyc, C33. 


Sect. I. 

Actions by Attornies and Officers. 

Formerly, attornies and officers of this Courthad the right of suing 
here by attachment of privilege ; and, having brought the defendant 
before the Court by that writ, they might have declared against him, 
and proceeded in the action as in ordinary cases. The amount of 
the cause of action was immaterial, attornies and officers, when 
plaintiffs, not being within the statutes relating to Courts of con- 
science (a), (unless they were expressly made liable thereto) pro- 
vided they sued as attornies or officers, that is, by attachment p£- 
privilege (&). 

But, if an attoicpey sued as executor or administrator (c), or sued 
jointly with others who were not privileged (d), even jointly with his 
wife in right of his wife (e), or if he had left off practice, (see Vol. 1,32), 
or were uncertificated for one whole year before the writ issued(/): in 
these cases he was not entitled to privilege ; and must have sued, not 
by attachment of privilege, but in the same manner as persons not 
privileged. If he sued by attachment of privilege, where he was 
not entitled to do so, it would have fcysen ermr (g) ; or the Court, 
upon application, would have set aside the proceedings for irregu- 
larity ( h ). On the other hand, where he was entitled to sue by at- 

(а) Board v. Parker, 7 East, 47; Wilt- (e) Drew v. Rose, 2 Ld. Raym. 1398; 

■shire v. Lloyd , Doug. 382; Uardner v. Bro. Abr. Bills, pi. 2. 

Jessop, 2Wils.42; Johnson, v. Bray, 2 (/) Reader v. Bloom, 10 Moore, 261, 

B. 8s B. 698, 5 Moore, 622, S. C. 3 Bing. 9, S. C. See Bkirrow v. Tagg . 

(б) See Tagg v. Madan, 1 B. & P. 5 M. 6c Sel. 281; Brooke v. Bryant, 7 

629; Parker v. Vaughan, 2 Id. 29. T. R. 25. 

(c) Newton v. Rowland, 1 Ld. Raym. (g) Drew v. Rose, 2 Ld. Raym. 1398. 

533, 12 Mod. 316, S. C. \h) Semb. see Nabb v. Smith , 5 M. 8s 

(d) Molyn v. Cooke, 1 Vent. 298. See Sel. 324. 

Ramsbottom v.Harcourt , 4 M.& Sel. 585. 
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tachment of privilege, he might waive his right, if he wished, and 
sue in the ordinary way ( i ). If both plaintiff and defendant were 
attornies or officers of this Court, the defendant’s privilege prevailed, 
and he must have been sued by bill, and not holden to bail (ft) j but, 
if the defendant were an attorney of another Court, the plaintiff’s 
privilege prevailed, and he might sue him here by attachment of 
privilege (l), although he could not hold him to bail (m). Such was 
the privilege of an attorney plaintiff prior to the 2 W. 4, c. 39. 

Now, however, the right of suing by this attachment of privilege 
is abolished by the 2 W. 4, c. 39, ss. 21, 1, 3, 4, and an attorney 
must in all cases sue in the same way as any other person must, viz. 
by writ of summons, or summons and distringas , in non-bailable 
cases, or by writ of capias in bailable cases, and which proceedings 
have been already fully noticed in the 1st Vol. of this work. Book I. 
Parts /. If. r * 

Inasmuch as this statute thus abolishes the writ of attachment of 
privilege, so as to lealf^ an attorney no option as to whether he will 
sue by it or not, it is conceived that his other privileges are not in 
anywise affected by the statute, and that those privileges still exist to 
the same extent as they did before the statute, when he sued by at- 
tachment of privilege (n). If he employs another attorney to bring 
the action he waives his privileges (o). 

Where the action is for costs, a bill must, in general, be furnished 
to ther'client a month previously to the writ being sued out, as fully 
pointed out, Vol. 1, p. 44; and a copy of the bill must be kept,, 
in order to be given in evidence at the trial. (Vol. 1, p. 51). 

Bail is put in, &c. (see Vol. 1, p. 1 49, &c.), or an appearance en- 
tered (see Vol. 1,p. 454), as in ordinary cases. 

The time within which the plaintiff must declare, as also the form 
-tflf the declaration, is the same as in ordinary cases. (See Vol.l,p. 
183). 

The plaintiff in transitory actions, suing by himself as an attor- 
ney (p), may lay the venue in Middlesex; and it cannot afterwards 
be changed upon the usual application by the defendant, as in or- 
dinary cases (q). 

The time limited for pleading, and all the remaining proceedings 
ill the action, are the same as in ordinary cases. 

(i) Jackson v. Barnard ', 7 T. R. 35; (n) Meggison v. Cote, MS. K. B. 11 

Betherington v. Lowth, 2 Stra. 837. June, 1833. 

(ft) Barker v. Palmer, 6 T. R. 524; (o) Hannington v. Page, T. T. 1833, 

Nichols v. Earle, 8 Id. 395; Hethering- K. B. MS. 
ton v. Lowth, 2 Str. 837; Ratcliffe v. (p) Id. 

Bosley, Id. 1141. (?) Meggison v. Cole, MS. K. B. 11 

(1) Shorter v. PacJehurst, 1 W. Bl. 19; June, 1833; Pope v. Redfeame, 4 Bur. 
Hauser v. Berryman, 2 Id. 1325. 2027 ; Yeardley v. Roe , 3 T. R. 573.’ See 

im) Pearson v. Henson, 4 D. & R. Lewes v. Shelly, 7 Taunt. 146; Mounsey 
73. See Jotliffe v. Langston, 1 Ld. v. Watson, 7 B. & C. 683. 

Raym.342. 
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Sect. 2. 


Actions against Attornies and'Officers . 

Formerly, attornies and officers of this Court must have been sued 
here by bill (r). 

But, where the proceedings against an attorney or officer were at 
the suit of the king (s), (not being merely a qui tam action (r) ;) or 
if he were sued in auter droit t as executor or administrator, &c. (u); 
or if he were sued jointly with his wife (x), or with any other person 
not privileged (y) ; or if be were in custody for debt (z); or if he 
had left off practice (a), or had not taken out lys certificate for one 
whole year ( b ) : in all these cases he lost such privilege of being 
sued by bill as an attorney or officer, and might have been proceeded 
against, and holden to bail if necessary, as in Canary cases. Though, 
if an attorney were sued together with a privileged person, as with 
a member of parliament, for instance, he did not lose his privilege (c). 
Also, if the plaintiff were an attorney or officer of this Court, and 
the defendant an attorney or officer of another Court, the plaintiff 
might have sued him here by attachment of privilege ; but, if both 
plaintiff and defendant were attornies or officers of this Court, the 
latter must have been sued by bill. (Ante, p. 630). Also,*if an 
attorney or officer of this or any other Court, were in the actual cus- 
tody of the marshal, he must have been proceeded against in every 
respect as a prisoner, and had no privilege in this respect as an at- 
torney or officer ( d ). An attorney or officer also might have waived 
this privilege of being sued by bill ; and he was considered as doing 
so, by appearing to an action commenced in any other manner, if he. 
were an attorney or officer of this Court ; or by not pleading his pri- 
vilege, if he were an attorney or officer of any other Court (e). 

It seems, also, that an attorney, by entering into a bail bond, 
waived his privilege whether sued jointly or separately, as he must 

(r) Bro. Abr. Bills, p. 29; Comerford v. (z) Byles v. Wilton, 4 B. & Aid. 88. 

Price, Doug. 313. But the clerks of the (a) Goldsmith v. Baynard , 2 Wils. 232; 

officers of the Court were not, it seems, Hyson v. Birch, 1 B. & P.4; Brooke v. 
entitled to this privilege; vxWUlis v. Bryant, 7 T. R. 25. 

Battershell , 3 Salk. 283. (b) .Brooke t. Bryant, 7 T. R. 25, 26; 

(s) 2 Ro. Abr. 274. Skirrow v.Tagg, 6 M.&Sel. 281; Reader 

\t) Britten v. Teasdale , Barnes, 48; v. Bloom, 10 Moore, 261, 3 Bing. 9, S.C. 

but see Kirkham v. Whaley, ILd.Raym. (c) Ramsbottom v. Harcourt, 4M.de 

27, 1 Salk. 30, S.C. Sel.585. 

lu) Newton v. Rowland, ILd. Raym. (d) Windmill v. Cutting, l StT. 191; 

838, 12 Mod. 316, S. C.; Anon. 2 Sid. Byles v. Wilton, 4 B. & Aid. 88. 

157, Latch, 190; Gage’s case. Hob. 177; (<?) See Crossley v. Shaw, 2 W. BL 

Godb. 10; Dy. 24. 1088; Hem v. Howard, 1 Id. 231; Un- 

ix) Bobarts v. Mason, 1 Taunt. 254; wynv. Robinson, Barnes, 53; Bands v. 
By. 377. Boddiner, Carth. 377; Jones v. Bodes- 

(y) Branthwait v. Blackerby, 2 Salk, nor, 1 Ld. Raym. 135; Duneombe v. 
544; Molyn v. Cooke , 1 Vent. 298; Dy. Church, 1 Salk. 1; Bernard v. Winning- 
277 1 2 Ro. Abr. 274; Townsend v. Dup- ton, 1 Chit. Rep. 188. 
pa, 1 Str. 610. Sed quaere. 
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have been sued in the Court out* of which the process issued (/). 
But an attorney sued separately, on a recognizance of bail, was en- 
titled to his privilege, and to be sued accordingly (g). Such was the 
privilege of an attorney defendant prior to the statute of 2 W. 4, c. 39, 
Now, hpwever, this privilege of being sued by bill is abolished by 
the 2 W. 4, c. 39, ss. Si, 1, 3, 4, and an attorney must in all cases 
be sued as any other person, viz. by writ of summons, or summons 
and distringas, in non-bailable cases, or by writ of capias in bailable 
cases, and where he can be held to bail, and which proceedings have 
been fully noticed in the 1st Vol, of this work, Book I Parts L II. 
He may be so sued in any one of the superior Courts, although not 
an attorney of that Court (See 2 W. 4, c . 39, s. 1) (^). * 

In some instances, attornies, as defendants, are subject to the ju- 
risdiction of courts, of conscience, by the express provision of the 
statutes regulating such courts; as in Westminster (24 G. 2, c. 42, 
s. 1 (i), London (see 39 & 40 G. 3, ch. civ. s. 10), and the Tower 
Hamlets (19 G. 3, c. 08, s. 24), when they reside within such juris- 
dictions, respectively. Therefore, for debts within the cognizance of 
these courts, attornies residing within their jurisdiction must be sued 
there, and not in the superior courts. In an action against an at- 
torney, where there is a verdict for less than 40$. damages, the Judge 
at nisi prius may, it seems, certify under the 43 Eliz. c . 6, to prevent 
the plaintiff from recovering his costs (/c). 

Aif attorney or officer of this Court, as we have already seen, (Vol. 
1, 31, 68) cannot in general be holden to bail; but in some cases al- 
ready pointed out ante, 631, he loses this privilege. If he be im- 
properly arrested upon mesne process issuing out of this Court, the 
Court, in term, upon motion, or perhaps a Judge at chambers, in va- 
cation, will discharge him, upon entering a common appearance; but, 
c*f he be an attofhey or officer of another Court, his only remedy is 
by suing out a writ of privilege, and pleading it in abatement. ( Vol . 
1, p . 69) ( l ). The application for the discharge should be made with- 
out delay, otherwise the Court .par a Judge may refuse it(m). As to 
the mode of suing out a writ of privilege, and obtaining a supersedeas 
thereon, where the arrest is under process from an inferior court , see 
Vol 1 ,p. 69. 

An appearance is entered, &c. as in ordinary cases, Vol. 1, p. 454. 
The time for declaring and mode of declaring is the same as in 
ordinary cases. (See Vol. 1, 183, 188). An attorney or officer, when a 


(/) How v. Bridgewater, Barnes, 
117; and see Mrnris v. Rees , 3 Wils. 
848, 2 Bla. Rep. 838, S. C. 

(g) Harper v. Tahourdin , 6 M. & S. 


( h ) Before this act, in all cases where 
an attorney was not expressly made 
subject to the jurisdiction of a court of 
conscience, he must have befen sued 
in the court of which he was an officer, 
and not elsewhere, however trifling the 
cause of action might be. See Wilt- 


shire v. Lloyd, I Doug. 381; Gardner v. 
Jessop, 2 Wils. 42. 

(i) See Wiltshire v. Lloyd , 1 Doug. 
381. 

(7c) Wright v. Nuttall, 10 B. <fe C. 492. 
(/) See Hopkins v. Squibb, 1 Ld. 
Raym. 702; Thomas v. Lloyd, Id. 336, 
1 Salk. 194, S. C.; Dillon v. Hamper, Id. 
328, 2 Salk. 545, 2 Ld. Raym. 898. 
S. C.; Barber v. Palmer , 6 T. R. 524. 

(m) Bernard v. Winnington, 1 Chit. 
Rep. 188; Paul v. Garry, 6B.&C. 77 &• 
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defendant, has not the privilege of changing the venue to Westminster, 
when laid in any other county (n), unless upon the usual affidavit, as 
in ordinary cases. (See Bk. 4, Pt . 1, Ch . 6) (o). 

Formerly, when the proceedings were by bill, if the copy of the 
bill were delivered on or before the last day of the terpi, the de- 
fendant must have pleaded within the four days, whatever might be 
the distance of his residence from London ( p ), or wherever the venue 
was laid ( q) ; but, if the copy was not delivered within that time, the 
defendant might plead at any time within the four first days of the 
following term; (R. E. 5 A. r. 3, a) ; and the notice must have been 
indorsed on the copy of the bill, accordingly. In accordance with 
this practice, it should seem, that, notwithstanding the new mode of 
proceeding against an attorney introduced by the 2 W. 4, c. 39, 
he must plead to the declaration within four days, whatever may he 
his distance from London, or wherever the venue is laid. (See Vol. 1, 
p, . 194.) 

All the remaining proceedings in the action are the same as in or- 
dinary cases. 


Sect. 3. 


Action against the Marshal for an Escape , fyc. 

The marshal of the King’s Bench Prison, being an officer of this 
Court, cannot, in general, be holden to bail (r). The mode of pro- 
ceeding, where he is improperly arrested as a common person, will be 
nearly the same as that pointed out, ante, 632, as to attornies. 

The process for the commencement of any personal action against 
the marshal, is now, since the 2 W. 4, c. 39, s . 21, 1, 3, the same 
as against any other person, viz. by summons, or summons and dis- 
tringas, and as fully noticed, ante , Vol. 1, Book 1, Part 2. 

Serve the copy of the process m the marshal personally, or by 
leaving it for him with the turnkey or porter of the prison. If the 
escape be voluntary, (that is, if it be with the consent, privity, or know- 
ledge of the marshal («)), the writ may be issued at any time; butifit 
be negligent only, then it must be issued during the escape and before 
the party is retaken or returned intQ the diarshal's custody, for 
the marshal may plead such retaking or return (<). You should al- 
ways, therefore, when issuing the writ, have witnesses who can speak 
to its being issued whilst the party is out of custody. 

The time for declaring and mode of declaring is the same as in 
ordinary cases, see ante, Vol. 1, p. 183, 188. The venue is transitory. 

(n) Yeardlpy v. Roe , 3 T. R. 573; ( r ) Bro. Ab. Bille, p. 29; 1 Doug. 213.. 

Pope v. RedjVttj-ne, 4 Bur. 2027; Pye v. <*) Bonafous v. Walker, 2 T. It. 131. 
Leigh , 2 Bla. Rep. 1065. An escipe from the rules, without the 

(o) See Wigleyx. Morgan, 2 Str. 1049. marshal’s knowledge, is not a volttn- 

(p) Mann v. Fletcher, 5 T. R. 309; tary escape. 

Pasmore v. Goodwin, 2 Salk. 517. (f) Id. 

{q) Id. 
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An amendment of the declaration may in general be allowed as la 
other cases (u). The marshal is entitled to a particular of the cause 
of action for which the plaintiff sues (a). 

The time, &c. for pleading is the same as in ordinary cases, and if 
the defendant do not plead within the limited time, sign judgment 
and proceed to execute a writ of inquiry, unless the action be in debt 
for an escape on final process, in which case the judgment is final. But 
if he plead, make up the issue and proceed in the action as inordinary 
eases. The defendant cannot, under nil debet, give in evidence a 
retaking of the prisoner on fresh pursuit, before the commencement 
of the action; for, by stat. 8 & 9 W. 3, c. 27, s. 6, no retaking on 
fresh pursuit shall be given in evidence on the trial of any issue in 
an action of escape, unless the same be specially pleaded; nor shall 
any special plea be allowed without an oath by the defendant that 
the prisoner escaped without his consent, privity, or knowledge (y). 

In this action against the marshal for an escape, the Court will 
compel him or his officer to permit the plaintiff’s attorney to inspect 
the writ of habeas corpus and return, and the committilur indorsed 
thereon (z). 

By stat 8 & 9 W. 3, c. 27, s. 8, if the marshal of the King’s 
Bench, or warden of the Fleet, or their respective deputy or depu- 
ties, or other keeper or keepers of any other prison or prisons, 
shall, after one day’s notice in writing given for that purpose, refuse 
to shew any prisoner committed in execution, to the creditor at 
whose suit such prisoner was committed or charged, or to his attor- 
ney, every such refusal shall be adjudged an escape in law. And, by 
section 9, if any person or persons, desiring to charge any person 
with any action or execution, shall desire to be informed by the said 
marshal or warden, or their respective deputy or deputies, or by any 
•‘-other keeper of any other prison, whether such person be a prisoner 
in his custody or not, the said marshal or warden, or such other 
keeper of any other prison, shall give a true note in writing thereof 
to the person so requesting the same, or to his lawful attorney, upon 
demand at his office for that puj^k»e, or in default thereof shall for- 
feit the sum of 50 L, and if stroh marshal, &c. shall give a note in 
writing that such person is an acttial prisoner in his or their custody, 
every such note shall be accepted, and taken as a sufficient evidence 
that such person was at that time a prisoner in actual custody. 

Where a defendant escapes from the custody of the marshal, the 
latter, if served with the common side bar rule to bring the defen- 
dant into Court, &c., must give notice of the escape to the plaintiff’s' 
attorney within the time limited by the rule (a). 

The execution may be as in ordinary cases. 

(«) Brazier v. Jones , 6B.&C. 196; (y) See 1 Saund. 36 n. See forms of 

Barnes v. J Kyles, 2 Moore, 561, STaunt. pleas and affidavit, 3 Chit. PI. 957, &c. 
512, S. C. (s) For v. Jmes, 7B.&C. 732, 1 M. 

<jr) Webster v. Jones, 7D.&R.774; &R.570,S.C. 

and see post, Book 4, Part 1, chap. 15, («) White v. Stratton, 1 Dowl. P. C. 

“ Particulars of Demand.” 550. 
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CHAPTER IV. 


PROCEEDINGS BY AND AGAINST PRISONERS. 


Sect. 2. Against Prisoner sin Custody of the Marshal , 635 to644. 
2. Against Prisoners in Custody of the Sheriff, 644. 

8. By Prisoners , 646 to 660. 0 

1. Discharge by Supersedeas , 649. 

2. Discharge by Insolvent Acts , 653. 

3. Discharge by other means, 659. 


Sect. 1. 


Proceedings against Prisoners in the Custody of the Marshal . 

Process in bailable actions against a prisoner at the suit of the 
same plaintiff for a different cause of action, or at the suit of another 
plaintiff."} Formerly, in all cases, where the defendant was in the 
actual custody of the marshal, the process of detainer was by filing 
a bill against him with the clerk of the declarations, and serving him 
with a copy of it, either personally, or by delivering it to the turnkey 
of the prison (a). You also had to take the affidavit of debt, toge- 
ther with a copy of the bill, to the clerk of the rules, who filed the 

(a) Even if a person having privil^/^ ji ls ^ v. Jacques, 3 T. R. 392; and see 
of parliament were in custody in the ,Qpin v%Reynolds. 3 M.& Sel. 144). If the 
King's Bench prison, it was not neces- action, ’ however, had been commenced 
sary to proceed against him by origin- by original, before the defendant came 
al, or by original bill and summons, into the custody of the marshal, the 
but he might have been proceeded plaintiff might still proceed against 
against by Dill, as above mentioned, nim in the ordinary way, by delivering 
(Jackson v. Mackreth, 5 T. R. 361, a declaration by original, without be- 
ante, 618). Or, if nn attorney were in tag under the necessity of filing a bill, 
custody, a detainer might have been as in other cases. (Nowell v. Bingham, 
lodged against him, in tne same man- 4 East, 17, (c) ). And, in one instance, 
ner as against an unprivileged person; instead of filing a bill, the plaintiff 
for his privilege in this respect was sus- sued out a special original, returnable 
pended whilst ne was in custody. (Byles in this Court, and had the defendant, 
v. Wilton, 4 B. & Aid. 88, ante, 631) . And upon his being brought up by habeas, 
in this way, also, might a creditor pro- charged with this original, and there- 
ceed against his debtor who happened upon re-committed to the custody of 
to be within the walls of the prison, al- the marshal. (Selig v. Leidersdorf, 3 B. 
though not there by compulsion. ( Wtt- 8c Aid. 601 ) . 
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affidavit, anil indorsed on the copy of the bill the amount of the debt 
stated in the affidavit. (R. E. 15 G. 2, r. 3) (5). 

Now, however, by the 2 W. 4, c. 39, s. 8, it is enacted, “ That, 
when it shali be intended to detain in any such [personal] action, 
any person being in the custody of the marshal of the Marshalsea of 
the Court f of King’s Bfcnch, or of the warden of the Fleet prison, the 
process of detainer shall be according to the form of the writ of de- 
tainer contained in the schedule of the act ; and a copy of suck pro- 
cess , and of all indorsements thereon , shall be delivered together with 
such process to the said marshal or warden to whom the same shall 
he directed , and who shall forthwith serve such copy upon the defen- 
dant personally , or leave the same at his room, lodging , or other place 
of abode ; and such process may issue from either of the said Courts, 
and the declaration thereupon shall and may allege the prisoner to 
be in the custody oV the said marshal or warden, as the fact may be, 
and the proceedings shall be as against prisoners in the custody of the 
sheriff , unless otherwise ordered by some rule to be made by the 
Judges of the said Courts.” This statute, therefore, wholly abolishes 
the old process of detainer against a prisoner. 

An affidavit of the cause of action must be made and filed with the 
signer of the writs , as in other bailable cases. ( See Vol. 1, 82 to 95). 
In cases of render, this affidavit will of course have been previously 
made, in order to warrant the arrest. 

The form of this writ of detainer, as prescribed by this statute, is 
as follows : — “ William the Fourth , by the grace of God , of the United 
Kingdom of Great Britain and Ireland , King, Defender of the Faith. 
To the Marshal of the Marshalsea of our Court before us [or “ to the 
Warden of our prison of the Fleet.”} Gr$eting(c), We command you, that 
you detain C. D. if he shall be found in your custody at the delivery hereof 
to you , and Mm safely keep in an action on promises [or “of debt” &c. 
as the case may be], at the suit of A. B., until he shall be lawfully 
discharged from your custody. And we do further command you, 
that, on receipt hereof you do warn the said C. /)., by serving a copy 
hereof on him , that within eight f^tys after service of such copy , inclu- 
sive of the day of such service , laftdo cause special bail to be put in fur 
him in our Court of — toffie said action ; and that , in default of his 
so doing , the said A. B. may declare against him before the end of 
the term next after his detainer , and proceed thereon to judgment and 
execution. And we do further command you, the said marshal [or 
4t warden as the case may be], that, immediately after the service 
hereof you do return this our writ, or a copy hereof to our said 
Court, together with the day of the service hereof. Witness, (name of 
Chief Justice or Chief Baron) at Westminster, the day of , 
in the year of our reign, 4-’ 

This writ , according to the directiojis gipen in the schedule, must 

(b) Sampson v. Warren, Barnes, 75. insertion or non-insertion of it is irn~ 

{<?) The word «* greeting” is not in material, 
the form prescribed by the act, but the 
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be indorsed in the same manner as the writ of capias , Vol. 1, 106; but 
it is not to contain the warning on that writ, Vol . 1, 96. 

The statute imperatively requires that this form should be adopted, 
and any material variation from it would not only render it irregular, 
hut in some cases absolutely void. The observations already made 
upon the writ of capias, as to the direction of it, {Vol. 1, 97) ; the par- 
ties’ names, {Id, 99) ; the character in which the plaintiff sues or the 
defendant is sued, {Id, 101) ; the number of the parties, {Id, 102) ; the 
addition of the parties, {Id. 103) ; the cause of action, {Id.) ; the return, 
(Id. 104); the date and teste, {Id. 105); and on the duration of and 
indorsements thereon, {Id. 106), will for the most part be here appli- 
cable. As to the mode of and time for taking advantage of any de- 
fect in the writ, see Vol. 1, p. 110. 

In order to sue out the writ of detainer, prepare your affidavit of 
debt as in ordinary cases , and a praecipe for the office (c) ; also get a 
blank writ of detainer ( which may be had at the stationer's , or else- 
where), and fill up the blanks in it. Take them to the signer of the 
writs, who will sign the writ ; and the affidavit ( if not already sworn 
before a Judge or commissioner of the Court ) may be sworn before 
him at the same time : pay him 2s. Gd.for signing (R. M. 3 W. 4, r. 
2 ), and Is. for the affidavit , if sworn before him. Leave the affidavit 
and praecipe with him. Take the writ to the seal office , and get it 
sealed ; pay Id. ( R*M . 3 W. 4, r. 2 ). Take care that it is indorsed 
with the indorsements, as directed ante, Vol. 1, 106 to 108. Make a 
copy of it, including these indorsements. The writ of detainer , and 
the copy of it, should then be taken to the marshal or the warden , ac- 
cording to which of those officer's custody the defendant is in. The 
writ mayjae sued out of eithf of the Courts without reference to the 
prison in which the defendant may be lodged. {See 2 W. 4, c. 39, 
s. 8). 

The mode of executing the Writ is pointed out by the statute, 
ante , 636, namely, the marshal or Warden, immediately after his re- 
ceipt of the writ and copy, will serve such dtipy on the defendant per- 
sonally, or leave it at his room, kyigmg, or other place of abode. As- 
to the consequences of not delivering such copy, see Vol. 1, 121. 

Immediately after the execution of the writ, the marshal or war- 
den who has executed it must, as is required by the writ, return it, 
or a copy of it, together with the day of the service {d). If he does 
not so return it, he would, it seems, be subject *to an attachment. 

It is to be observed, that if the defendant be in custody on a cri- 
minal account, leave of the Court, or of a Judge in vacation, must 
first be obtained, before he can be charged with a civil action (e), 
(which rule includes prisoners for contempts (/), but not persons in 
custody under attachments for the nonpayment of costs (g), or the 

(c) See the form. Chit. Forms, 589. S. C.; Coppin v. Guithel , 2 Ld. Raym. 

yd) See the form. Chit. Forms, 590. 1572, 2 Str. 873, S. C. 

(e) m Crackall v. Thomson, 1 Salk. 354; (/) Prac. Reg. 325. 

Ramsden v Mackdonald, 1 Wils. 217, ig) Bonafous v. Scftoofe, 4 T. R. 316. 

1 W. Bl. 30, nom, Ramsay v. M f Donald, 

VOL. II. 


I 
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like); and such leave is usually given, if it be not inconsistent with 
the terms of a conditional pardon already granted to the prisoner^), 
or the like, and particularly where the party is in prison for safe 
custody only, and not for punishment It may be as well also to 
observe, th|t a prisoner under criminal process in the house of correc- 
tion, or other such gaols, cannot be brought up by habeas corpus for 
the purpose of being charged in the custody of the marshal upon a 
bailable writ, and recommitted to his former custody so charged (i), 
the only mode of proceeding against him while in such custody is 
by issuing a writ 

Process in nonbailable actions against a prisoner .] The process in 
this case is the same as in ordinary cases, where the defendant is at 
large, viz. by writ of summons, which should be served on him . (See 
Vol. 1, 441, Sfc.) Uf 

Bail.] As to the mode of putting in and justifying special bail, 
see Vol. 1, 179, 180. 

Declaration , #<?•] Care must be taken to declare against the de- 
fendant in due time after the execution of the writ Such time, and 
the consequences of not declaring within it, are pointed out by the 

R. T. 3 TV. 4 (7c), which orders “ that in all cases in which a defen- 
dant Shall have been, or shall be, detained in prison on any writ of 
capiqs or detainer, under the statute 2 TV. 4, c. 39, or, being arrested 
therein, shall go to prison for want of bail, and in all cases in which 
he shall have been, or shall be, rendered to prison before declaration 
on any such process, the plaintiff in susk process shall declare against 
such defendant before the end of the next term after such arrest or 

detainer, or render and notice thereof otherwise such defendant shall 
be entitled to be discharged from such arrest or detainer, upon en- 
tering an appearance according to the form set forth in the aforesaid 
statute, 2 W. 4, c. 39, sched. No. 2 (l)\ unless further time to declare 
shall have been given to such plaintiff by rule of Court or order of a 
Judge.” But if at any time pending the action, or before the defen- 
dant is charged in execution, there be a treaty or agreement for a 
settlement or compromise of the matters in dispute, no laches shall 
be imputed to the plaihtiff, nor shall the defendant be entitled to his 
discharge for want of prosecution pending such treaty., &c. (m); pro- 
vided such treaty or agreement be in writing, signed by the defen- 
dant or his attorney, or some other person duly authorized by him', 
and it be therein expressed, that proceedings are stayed at the de- 
fendant’s request. (A H. 26 G. 3). If the defendant escape, and 

( h ) Fost. 61 ; Foxworthjfs case, 2 Ld. (Jc) See the 2 W. 4, c. 39, s. 4, and the 
Raym. 848, 7 Mod. 153, 2 Salk. 500, former rules, R. H. 26G.3, T.2G. 1, 

S. C. and (a). 

(t) Guthrie v. Ford , 4 D. & R 271; (0 See the form. Chit. Forms, 342. 

Brandon'iV. Davies , 9 Bast, 154. (m) 3 Wils. 456; 2 W. Bl. 918; 4 Bur. 

U) See Robertson v. Douglas, 1 T. R. 2063. 

191. 
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be retaken, it seems the retaking will be deemed a render withfci the 
meaning of the above rule, and the plaintiff has until the end of the 
term next after it to declare (w). But if the defendant have been 
removed by habeas from the custody of the sheriff, and committed 
to the custody of the marshal, the plaintiff in, that case mfcst declare 
within the same time as if the defendant still continued in the she- 
riff's custody, namely, before the end of the term next after the ori- 
ginal arrest or detainer. (72. H. 26 G. 3. See the next section). So, 
if the defendant be removed from the Fleet by habeas , it is deemed 
but a continuance of the same imprisonment, and the time limited 
for declaring is reckoned from the original commitment, &c. (a). 
Lastly, where the defendant is in custody upon joint process against 
him and another, and the other has not been arrested; as the plain- 
tiff cannot declare until the other defendant haw been brought in or 
outlawed, he may obtain time accordingly for that purpose upon ap- 
plication to the Court, or to a Judge at chambers, upon shewing that 
he is using due diligence in proceeding to compel the appearance of, 
or to outlaw the defendant, who is at large; {Vol. 1, p. 187) (p); 
but in no other case will the Court grant a further time to declaim 
where the defendant is in custody. 

Where the defendant is in custody on a criminal account, he can- 
not be charged with a declaration without leave of the Court or a 
Judge; and, until that leave is obtained, it seems he would npt be 
entitled to be discharged for not declaring against him in due time ( 9 ). 

It is to be here noticed, that, by the rule of H. T. 2 W. 4, *#87, 
“ if by reason of any writ of error, special order of the Court, agree- 
ment of the parties, or other special matter, any person detained in 
the actual custody of the marshal of the King’s Bench prison, or 
warden of the Fleet, be not entitled to a supersedeas or discharge, to 
which such prisoner would, according to the general rules and prac- 
tice of the Court be otherwise entitled, for want of declaring, pro- 
ceeding to trial or judgment, or charging in execution within the 
times prescribed by such general jrules and practice, then, and in 
every such case, the plaintiff at vr^ose suit such prisoner shall be so 
detained in custody, must, with all convenient speed , give notice in 
ivriting (r) of such writ of error , special order , agreement , or other 
special matter , to the marshal or warden , upon pain of losing the right 
to detain such prisoner in custody by reason of such special matter . 
And the marshal or warden must forthwith, after the receipt of such 
notice, cause the matter thereof to be entered in the books of the 
prison ; and must also present to the Judges of the respective Courts 
from time to time, a list of the prisoners to whom such special mat- 
ter shall relate, shewing such special matter, together with a list of 


(«) See Mabson v. Butler, Barnes, 
382; and see R. T. 6 A.; Grimes v. Jo- 
seph, 2 B. & B. 36, 4 Moore, 380, S. C. 
{o) Rose vCh'een, 1 Bur. 439; Tidd, 


ip) Morton v. Grey, 9 B. & C. 644; 
lames, 401, 396 ; 2Sellon,30; Knight 
r. Parker, 2 W. B1.769. 

(q) Altrqjffe v. Lunn, 9 B. & C. 396. 
(V) See form. Chit. Forms, 590. 
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the pgsoners supersedeftble («); The object of requiring this notice 
to the marshal or warden is, that he may be better enabled to pre- 
pare the lists required by the rules, post, 651. 

If the defendant be discharged out of custody for not declaring 
within the iimited time, or by having put in and justified bail, or for 
any other cause, the proceedings in the action, subsequently to the 
discharge, are no longer, governed by the rules laid down in this or 
the next section, but are the same as in Ordinary cases where the de- 
fendant is at large. 

Engross a copy of your declaration on plain paper. Indorse on it 
the notice to plead, as directed Vol. 1, 193, as when you declare abso- 
lute^. You may also indorse on it the usual demand of plea; and as So 
which , see Id. 197, 198. Annex a particular of demand to the de- 
claration, as in olhencases , (Vol. 1, p. 192). The declaring absolutely 
or demanding a plea in an action against a prisoner will not, as in 
cases where the defendant is at large, waive the plaintiff’s right to a 
justification of bail. As to the form of declaring generally, see Pol. 
1, 188. The declaration should allege the defendant to be in the 
custody of the marshal or warden, as the fact may be; and this, al- 
though the process under which the defendant is detained issued out 
of a different court. (2 W. 4, c. 39, s. 8; R. M. 3 W. 4, r. 15) (t). 
Deliver a copy of the declaration to the defendant's attorney, if he 
defend by one, or to the defendant himself, or the turnkey of the 
prison , if he does not defend by attorney . ( See Vol. 1, p. 191) (w). 

Wh#|% defendant renders in discharge of his bail, after a declaration 
has been filed conditionally, and notice served upon him, and rule 

(*) See the former rule in K. B., M. and gave you back an office copy of the 
T. 1816‘, 5 M. & Sel. 522. affidavit, with a rule to appear arid plead 

(t) See the form. Chit. Forms, 95. indorsed thereon. (R. H. 2 W. 4, r. 36‘). 

(«) The above is, it seems, the pre- You paid him 2s. 6d. This mode of 
sent mode of declaring against a pri- proceeding, nowever, was tobeadopt- 
soner, whether in custody of the mar- ed only in cases where the defendant 
shal, warden, or sheriff. When the was in the custody of the sheriff, upon a 
proceedings by bill were in existence, bill of Middlesex, latitat* or the like, - 
and the defendant was In custody of the for, if you proceeded against him by 
sheriff, upon a bill of Middlesex, loti- original and capias, you delivered your 
tat, or the like, out of this Court, the declaration, and proceeded as in ordi- 
mode of declaring was to engross a bill nary cases, without being obliged to 
on plain parchment, and to make tivo co- file a bill against him, as above men- 
jnes of it on plain paper. ($. H. 2 W. 4, tioned. 2Sellon,27. The proceeding 
r. 35). You filed the bill with the clerk by bill of Middlesex, latitat, and the 
of the declarations, and delivered one of like, being abolished by the 2 W. 4, c. 
the copies ( with a notice to plead indorsed 39, it is conceived that the declaration 
on it) to the defendant, or to the gaoler' is now, as it was formerly in proceed- 
o r keeper of the gaol or prison in which ing by original and capias , delivered as 
he was confined, (4&SW.&M. c. 21, 1 in ordinary cases, and as above direct- 
T. R. 191) » who must have forthwith de- ed in the text. The 2 W. 4, c. 39, s. 8, 
ttvered the same to his prisoner under directs that the proceedings against 
pain of an attachment. (R. E. 6 W. & prisoners detained under a writ of de- 
M. r. 3, s. 7)* You paid him Is. You tainer in the custody of the marshal or 
tften made an affidavit of the delivery, warden , shall be as against prisoners in 
and annexed the remaining copy of the the custody of the sheriff. Sed vide Mr. 
bill to such cffidavit, and took them to Chapman’s Practice, Second Addenda, 
the clerk of the rules, who filed the affi- from which it should seem that the old 
davit and copy of the bill annexed to it, mode of declaring should be a * 
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10 plead given, it is not necessary to„deliver another dedaratjpn for 
the defendant in custody ( v ). 

It may be necessary here generally to premise, that when the de- 
fendant is in custody, all papers, notices, &c. which do not ordinarily 
require personal service, may be delivered for him to th% turnkey of 
the prison ( x ). 

If the defendant be a prisoner in the custody of the warden on 
process issuing out of this Court, or in the custody of the marshal on 
process issuing out of the Common Pleas, then, previous to the 2 
W. 4, c . 39, s. 8, it was necessary to bring him up by habeas corpus , 
in order to charge him with a declaration (y ) ; but where he was in 
the custody of the sheriff, it was not necessary to do so. (Post, 644). 
Now, therefore, as that act provides that proceedings against prisoners 
in the custody of the marshal or warden sha^ be as against pri- 
soners in the custody of the sheriff, it is no longer requisite to bring 
up a prisoner in the custody of the marshal or warden by habeas, 
corpus, in order to charge him with a declaration ( z ). 

Plea,SfC.] An important change in the former practice, as regards 
the defendant’s pleading, is effected by the late rule of T. T. 3 W. 4, 
which orders “ that in all actions against prisoners in the custody of 
the marshal or warden, or of the sheriff, the defendant shall plead to 
the declaration at the same time , in the same manner, and under the 
same rules as in actions against defendants who are not in custody 
And see the practice , Vol. 1, 193 to 211. 

Trial , %c,~\ After the delivery of the copy of the declaration, as 
above mentioned, the plaintiff' must proceed to trial, or, in case of 
judgment by default, demurrer, or issue upon nul tiel rexord, 
to final judgment, within three terms inclusive after the delivery 
of the copy of the declaration, if by the course of the Court, 
he can do so; (R. H. 2 W . 4, r. 85; R. H . 26 G. 3; T. 
2 G. 1); or if the defendant after declaration be rendered in dis- 
charge of his bail, then within three terms after such render and 
notice thereof given, the term of the notice and render being deemed 
one; otherwise the defendant shall be discharged by supersedeas. 
(R. H. 26 G. 3; T. 2 G. 1) (a). It should seem, that, if the copy of 
the declaration be delivered in vacation, the ’preceding term will be 
reckoned as one of the three ; but this*may be* questionable, and has 
not yet been decided (b). Where two prisoners were sued jointly, 
and one of them pleaded to issue, and the other allowed judgment 
to go by default, and the jury who tried the issue against the one 
assessed the damages against the other; the Court held it sufficient 
that the plaintiff had proceeded to trial against the one who pleaded 

(v) Thompson v. Carey, 1 Chit. Rep. 35; Filkes v. Allen, 2Stra. 1153. 

720. (s) Barnett v. Harris , per Taunton , J . 

(*) Whitehead v. Barber, 1 Str. 248. K. B. 12 June, 1833, 6 Leg. Ob. 2,'MJ. 

See Dent v. Hallifax, 1 Taunt. 493; («) See4T. R.664. 

Gehegan v. Harper , 1 H Bl. 251. (5) See Heaton v. Whitt alter, 4 East, 

See Sherson v. Hughes, 5 T. R. 349. 
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to issue within the three terips, although he had not proceeded to 
final judgment against the other within that time (c). So, where a 
prisoner, after being charged with a declaration in Trinity term, 1819, 
absconded in the long vacation, and did not return into custody until 
Hilary term, 1820, the Court of Common Pleas refused to discharge 
him, although the plaintiff had not proceeded to judgment against 
him within Hilary term : the Court saying that the object of the 
practice as to supersedeas is, to prevent defendants from being im- 
prisoned longer than is necessary to enable the plaintiff to proceed in 
the action; and here the defendant could not complain of the laches 
of the plaintiff whilst he was not actually in custody ( d ). We have 
seen, ante , 638, that an agreement in writing, &c. for £ settlement or 
compromise of the matters in dispute may bar the defendant's right 
to a supersedeas . v 

The issue, notice of trial or inquiry, may be delivered to the turn- 
key for the defendant ( e ). 

Execution."] After such trial or final judgment, as above mentioned, 
or after a render in discharge of bail subsequent to such trial or judg- 
ment, the plaintiff must charge the defendant in execution within 
two terms after such trial, judgment, or render, and notice thereof 
given, respectively, of which two terms the term of the trial, judg- 
ment, or render, shall be deemed one (/), unless a writ of error be 
pending or an injunction obtained, and then within two terms in- 
clusijljpner the writ of error shall be determined or the injunction 
dissolved : otherwise the defendant shall be discharged by super- 
sedeas {g). If the cause be tried at any of the sittings in term, the 
plaintiff has only the following term to charge the defendant in exe- 
cution ; but if in vacation or at the assizes, he has the two following 
’‘terms allowed him for that purpose ( h ). So, if the defendant be 
rendered after verdict or judgment in term, the plaintiff has but 
the following term to charge him in execution. Still, however, if 
there be a verdict in vacation, and a render in the same vacation, the 
time for charging the defendant in execution shall be computed, not 
from the time to which the render has relation, but from the time of 
the verdict; so that the plaintiff, in such a case, has two whole terms 
after the verdict to charge the defendant in execution (a). Where 
one of two defendants brought a writ of error in the Exchequer 
Chamber, it was ruled* that the plaintiff could not charge the other in 
execution, until the transcript was remitted to this Court (j). So, 
where a prisoner, after a habeas corpus sued out in order to bring him 

(c) Wriglesworth v. Wright, 13 East, Heaton v. Whittaker , 4 East, 350; Laid- 
107. /w* v. Elliott, 5 D. & R. 636, 3B.&C. 

id) Grimes v. Joseph, 2 B. & B. 35; 4 738, S. C. ; Tidd, 9th ed. 360. 

Moore, 380* S. C. (h) See Heaton Whittaker, 4 East, 

(e) Whitehead v. Barber, 1 Str. 248 ; 349; Brown v. Gardner, 1 Dowl. P. C. 

ante, 641. 426. 

(/) R. H. 2 W. 4, t. 85; R. H. 26 G. 3; (i) Smith v. Jqffbys, 6 T. R. 776. 

R T.2G. 1; R.T.9W.3. (j) Laroche v. Wasbrough, 2T. R. 

(g) See Russell v. Stewa)-t, 3 Bur. 737; ante, Vol. 1, p. 357* 

1787; Garratt v. Mantell, 2 Wils. 380; 
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up from the Fleet prison, for the purpose of charging him in execu- 
tion in this Court, sued out and obtained the allowance of a writ of 
error, the Court held that he could not be charged in execution, but 
should be remanded to his former custody (k). A writ of error, al- 
though bail thereto do not justify, is a good cquse for not charging the 
defendant in execution ( l ). Bringing an action on the judgment 
within the two terms is not equivalent to charging the defendant in 
execution ; and consequently, although charged with such action, the 
defendant will be entitled to a supersedeas (m). 

The mode of charging the defendant in execution, where he still 
remains in the custody of the marshal, is thus : — Get a rule from the 
clerk of the rules , requiring the marshal to acknowledge the defendant 
in his custody (n) ; pay him 5s. ; take the rule to the marshal's office, 
and he will write the acknowledgment on it ; pay him lOs. 6d. Next 
make out a committitur piece on a plain piece of parchment (o); and 
file it with the clerk of the judgments ; pay him 2.s. And lastly , ( al- 
though not essentially necessary) (p), enter the committitur in the 
marshal's book , which is kept in the judgment office ; pay 6d.; you 
will see the form of the entry there. The marshal's acknowledgment 
must be of the same term the defendant is charged in execution, 
otherwise the defendant will be entitled to a supersedeas (q). If the 
committitur be erroneous, the plaintiff must give the defendant notice 
of his having abandoned it, before he can enter a second, rectifying 
the mistake (r). Formerly, in order to charge the defend$yaf in ex- 
ecution, it was necessary to enter the proceedings of recottl3§tj| this, 
by the late rule of H. T. 2 W. 4, r, 95, is no longer requisite (s). 
Formerly, also, the committitur piece must have been filed with the 
clerk of the judgments on or before the last day of the term in which 
the prisoner was to be charged in execution; and the clerk of the 
judgments must have entered the committitur on the roll within four 
days after the end of the same term (Sunday being reckoned, unless 
it were the last of the four) : otherwise the defendant was entitled to 
his discharge; but this, by the above rule, is no longer requisite ( t ). 

If a prisoner in custody of the marshal, after being charged 
with the declaration in this Court, be removed to the Fleet, the 
plaintiff must proceed against him in this Court to final judgment, 
and then have him brought up by habeas corpus ad satisfaciendum , 

{k) Stonehouse v. Ramsden, 1 B. dt denda of Practice, intimates that it is 
Aid. 676. See Fisher v. M'Namara, 1 still necessary afterwards to make an 
B, & P. 292, cont. entry of the final judgment, although 

(/) Maitland v. Mazer edo, G M. 8s Sel. it is not necessary to make it at the 
139. time the prisoner is charged in execu* 

(m) Childs v. Prowse, Willes, 631, tion. 

Barnes, 390, S. C.; Maud v. Branth- ( t ) See Goodman v. Anon. 1 Dowl. P. 
waite, 2Str. 943; Pierson v. Goodwin , 1 C. 128; R. E. 41 G. 3, r. 2; Purdom v. 
B. 8s P. 861. Brokbridge , 3 D. 8s R. 507* 2 B. 8s C. 

(n) See the form, Chit. Forms, 591. 342, S. C.; and see Cunningham v. Co- 

lo) See the form, Chit. Forms, 591. gan, i<) East, 46; Pearson v. Rawlings , 
ip) MS. East. 1819. 1 East, 405; 2 Str. 1226. See the form 

( 9 ) Fisher v. Stanhope, 1 T. R. 464. of the entry of the committitur on the 
(r) Topping v. Ryan , 1 T. R. 227* roll, Chit. Forms, 591. 

\s) Mr. Chapman, in his second Ad* 
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in order to charge him in execution (72. T. 2 G. I, b) within the 
time above limited for that purpose (#). Though a judgment is 
against several, this habeas ought only to be issued against those who 
are in custody (x). Sue out the habeas , as directed post, Bk, 4, Pt. 
1, Ch. 3 ; a&d leave it with the clerk of the papers at the Fleet pri- 
son (y); pay him 9s, 2d, Then , upon the return day of the habeas, 
attend in Court , and the defendant will be brought up, charged in ex- 
ecution, and committed to the custody of the marshal (z). If, instead 
of proceeding thus, the plaintiff were to proceed to execution as if 
the defendant were still in custody of the marshal, such proceeding 
would be void, and the defendant would be entitled to his discharge 
by supersedeas {a). 

The Court will not, it seems, grant a habeas corpus to bring up a 
prisoner in custody pn a criminal account, in order to have him 
charged in execution in a civil action ( b ). 

As to warrants of attorney by prisoners, see ante , p. 493. 


Sect. 2. 


Proceedings against Prisoners in Custody of the Sheriff, 

If a defendant be in custody of the sheriff, (that is, if he be in cus- 
tody IflPhe officer who arrested him, or of any other officer of the 
sheriff, or if confined in the county gaol), upon process issuing from 
this Court, the plaintiff may declare against him as being in such 
custody; ( 4 & 5 W. Sf M. c. 21); or he may remove him into the 
custody of the marshal by a habeas corpus cum causa, and proceed 
"against him as directed in the last section, and which was the only 
way of proceeding previously to the above statute. This latter mode, 
however, is never adopted by the plaintiff, on account of the ad- 
ditional expense ; but it is the constant practice of defendants to have 
themselves so removed, at their own expense, as will be mentioned 
in a subsequent part of this work. ( See post, Bk, 4, Pt, 1, Ch, 3,) 

It is necessary to premise, that this section relates merely to pro- 
ceedings in bailable actions; in nonbailable actions, you may serve 
the defendant with propess, enter an appearance for him, deliver your 
declaration, and proceed in the ordinary way, as if he were at 
large ( c ), 

The defendant may put in and justify bail at any time before final 

(«) See ante, 642; Stonehouse v Rams- Dowl. P. C. 120. 
dm, l B. & Aid. 676; Morris v.Magrath , la) Filkes v. Alim, 2 Str. 1163 

3 B. & B. 301, 7 Moore, 154, S. C. (b) See Guthrie v. Ford, 4 D. & R. 

(j) Wilson v. Bacon, 1 Dowl. P. C. 271; Brandon v. Davies, 9 East, 157; 

1 18. Freeman v. Weston, 8 Moore, 81, 1 

(y) See Park v. Torre , 3 B. & B. 93, Bingh. 221, S. C. 

6 Moore, 260, S. C. . (c) Robei'tson v. Douglas, 1 T. R. 192; 

(«) See Rex v. Sheriff of Middieses, and see Vol. 1, p. 440, &c. 

1 Chit. Rep. 359; Goodman v. Anon . 1 
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judgment, and be discharged ; ill which case the subsequent pro- 
ceedings in the action must be the same as in ordinary cases. ( Vol 
1, 183). 

Process .] If the action be at the suit of the same^plaintiff on 
whose account the defendant was arrested, but for a different cause of 
action, or if at the suit of a different plaintiff, the first step to be 
taken is to sue out a bailable writ of capias against the defendant, a<? 
in ordinary cases, and lodge it in the sheriff’s office. Pay 2s. 6d . If 
the defendant be in custody on a criminal account, it will be neces- 
sary to obtain the leave of the Court, or of a Judge in vacation, be- 
fore you sue out process against him. (Ante, p. 637). 

Bail.] As to the putting in and justifying bail, see Vol. 1, 179. 

Declaration , fyc.] Care must be taken to declare against the de- 
fendant in due time after the execution of the writ, otherwise he will 
be entitled to be discharged out of custody. As to such time for de- 
claring, &c., see ante, 638. 

The practical directions, ante , 640, as to the mode of declaring 
against a prisoner in the custody of the marshal or warden, will be 
here applicable, mutaiis mutandis. The copy of the declaration 
should be delivered to the defendant’s attorney if he defend by one, 
or if not, to the defendant himself, or to the gaoler or keeperof the 
gaol or prison in which he is confined (d), who must iorthwit^^liver 
the same to his prisoner under pain of an attachment; (R. E. 5 IV. 

# M. r. 3, s. 7); pay him , Is. The declaration should allege the de- 
fendant to be in the custody of the sheriff (e). 

Plea , $c,] The practice as to the time for, and terms of, the defen- 
dant’s pleading will be found ante , 641. 

Trial, fyc.] The plaintiff must proceed to trial or (in case of 
judgment by default, demurrer, or issue upon nut tiel record ) final 
judgment within three terms inclusive after the delivery of the de- 
claration, ( R . U. 2 IV. 4, r. 85 ; R. II. 26 Geo. 3), in the same man- 
ner as in actions against prisoners in the custody of the marshal. 
(See ante, 641). 

The other proceedings to judgmentrinclusive are the same as in 
ordinary cases. 

Execution.] The plaintiff must charge the defendant in execution 
within two terms after the trial or final judgment above mentioned, 
(the term of the trial or final judgment being deemed one), (R. H. 2 
W. 4, r. 85), in the same manner as in actions against prisoners in * 
the custody of the marshal. (See ante, p. 642). 

The mode of charging the defendant in execution is thus ; — Sue 

<d) See 4&S W.& M.c.21; 1 T. R. (<?) See R. M. 3 W. 4,r. 15; 4&5W. 
191. & M.c.21. 

I 3 
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ou* a ca. ;a., a* directed Fol. 1, p. 410; take it to the sheriff* s office, 
and obtain a warrant on it ; pay 2*. 6c?./ and lastly , Wge Me «w*- 
ran? «>iM Me gaoler of the prison in which the defendant is detain- 
ed (/). The charging in execution is then complete. 

As to the*mode of removing prisoners from one custody to another 
by writ of habeas corpus , see post , Bk . 4, Pt. 1, Ch. 3. 


Sect. 3. 


, Proceedings, fyc. by Prisoners . 

t 

It may perhaps be necessary to premise, that, in the prison of the 
King's Bench, which is more immediately the prison of this Court, 
prisoners charged with civil actions merely (g), may have the benefit 
of the rules of the prison, upon entering into a bond with two suffi- 
cient sureties, as a security to the marshal against escape, and upon 
paying the marshal a certain per-centage upon the amount of the 
debts for which they are detained. (See R. H. 2 & 3 G. 4, r. 2) (/»)• 
These rules are certain limits beyond the walls of the prison, within 
which prisoners, who have found sureties, &c. as above mentioned, 
may Have leave to reside. They extend “from Great Cumber 
CoUr ^ the parish of St, George the Martyr, in the county of 
Surry , along the north side of Great Suffolk Street , as far as the Star 
Brewliouse ; and from thence along the north-west side of Gilbert's 
Lane to the Blackfriars Road , and across the said road along the 
north-west side of Webber Street, to the Half-way House ; and from 
‘thence along the western side of Barron's Buildings and St. George's 
Row , to the Westminster Road; and then across the said road, and 
along the western side of St. George's Mall, and from the pastry 
cook’s at the west end thereof, directly across to the lamp-post on 
the foot-path near the watch-house facing the Dog and Duck, and 
along the said foot-path from the said lamp-post, to another lamp- 
post on the eastern side of the said road facing Hay's Nursery ; and 
then along the whole of the said road leading by Prospect Place to 
the Elephant and Castle; and from thence along the eastern side of 
Newington Causeway ‘to Great Cumber Court aforesaid. (R. E. 35 
G . 3). The following places, however, within the above limits, are 
excepted ; namely, “ all taverns, victualling houses, alehouses, wine 
vaults, houses or places licensed to sell gin or other spirituous liquors, 
and all places licensed for public entertainments.” (Id.) By a subse- 
quent rule, R. T. 36 G. 3, the parish church of St. George the Mar- 


ty) See Poole v. Cook, Barnes, 369; 
Owen v. Owen, 2 B.& Adol. 805, 1 Dowl. 
P.C.335.S.C.; in -which it was held 
that the delivery of the ca. sa. to the 
sheriff in whose custody the defendant 
is, is sufficient to charge him in execu- 
tion. And see Leach v. Johnson, 1 Dowl. 


P.C.384. 

(g) See Jones's case, 2Str.817*« Be* 
v. Buckland, lid. 413; Hall v. Arnold, 
2 \D. & R. 709; Rex v. Bailey, 9 B. & 

‘ (h) 5B. & Aid. 560. 
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ty r, within the borough of Southwark, and the adjoining church- 
yard, are to be deemed within the rules. And by the above rule, 
M. 35 G . 3, it is also ordered that the rules shall include “ the house 
of correction for the county of Surry, the new gaol, Southwark , and 
the gaol then building for the county of Shrry , and tne highways 
(exclusive of the houses on each side thereof) leading from the King’s 
Bench prison to the said gaols respectively.*” These rules are con- 
sidered to all intents as the prison itself; and if the prisoner break 
them, that is, if he go beyond the limits above described, the marshal 
is answerable to the plaintiff as for an escape, in precisely the same 
manner as if the defendant had escaped from the prison ; and the 
prisoner is thereby not only deprived of the privilege of residing 
within the rules in future (unless the Court unon application shall 
otherwise order), ( R . H. 57 G. 3, r. 1), but also, it seems, from a 
case lately tried at the Surry assizes, is liable to an indictment as 
for a breach of prison (i). ( See as to escape , where the prisoner is in 
custody upon mesne process, VoU 1, p. 128 ; and where the prisoner 
is in custody in execution, VoL 1, p. 411. See as to the action against 
the marshal, ante, 633). 

Besides the liberty of residing within the rules, above mentioned, 
the prisoner may in term time have a day rule (that is, a permission 
from the Court to go beyond the rules of the prison, for the purpose 
of transacting his business), upon application to the marshal, and 
signing a petition to the Court (j), for that purpose ( k ), agjl upon 
paying some trifling fee to the clerk of the day rules. The^mtion 
is afterwards read ipj Court, and the prayer of it granted of course; 
but the rule (that is, a certificate of the Court’s having granted the 
prisoner a day rule, and which serves as a protection to him from 
arrest, &c.) is in fact given to the prisoner in the morning, and pro- 
bably before the petition is even presented ; for it lias been liolden, 
that where the Court grant the prayer of the petition, it has a retro- 
spective effect, and warrants the day rules given under it, at what- 
ever time in the morning they may have been granted (/). Prison- 
ers within the walls of the prison may also have day rules during 
term, upon satisfying the marshal that they will return to the prison 
before 9 o’clock the same evening ; it being ordered by R. II. 45 G . 
3, and R. E . 30 G, 3, that every prisoner having a day rule shall 
return within the walls or rules of the jprison at or before 9 o’clock 
of the evening of the day for which such rule shall be granted (m). 
Formerly, a prisoner could have only three day rules in each term; 
(R. E. 30 G. 3) ; but at present the number is not limited. ( R . H. 45 
G. 3). It may be questionable whether the marshal would be liable 
for an escape of the prisoner who did not return until after 9 o’clock 
in the same evening, at which time the day rule expires. 

Allowances are to be made out of the county rates for the subsist- 
ence of prisoners. (See 14 Eliz . c. 5 , s . 37; 43 Eliz. c . 2, s. 14, 15; 

(i) See Bum’s J., title “ Escape (0 Field v. Jones, 9 East, 151. See 
U) See the forms, Chit. Forms, 593, Daniel v. Morcwood, 2 Ld. Raym. 927* 
594. contra. 

<*) See Anon. 1 Str. 503; R.M.28C.2. (m) C East, 2; 3T. R. 584. 
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and 53 Geo. 3, e. 113). Justices may order parochial relief to pri- 
soners for mesne process in other than county gaols. (52 G. 3, c. 
160). By the 53 G. 3, c. 21, and 7 & 6 G. 4, c. 53, s. 113, the 
commissioners of the customs are to make allowances for the sub- 
sistence of prisoners confined under Exchequer process. % 

By It. M. 7 G. 4 ( n ), not more than five prisoners are to lodge in 
one room in the prison, ‘until the whole number of prisoners in the 
prison exceed 900. 

By 11. H. 7 & 8 G. 4 (o) f no officer or person employed in the 
management or superintendence of the prison or prisoner shall be 
concerned in selling any article to, or doing any work for any pri- 
soner, on pain of being dismissed from his place by the marshal, 
who must remove him. 

The rule of T. T . f - 21 G. 3, directs that the marshal of the Mar- 
shalsea of this Court shall permit no persons to enter into the prison 
without their being first searched, to see whether they have any 
spirituous liquors about them; and that he do not suffer the wives or 
children of any of the prisoners to lodge in the prison under any 
pretence whatsoever; and that the marshal do prescribe in what 
manner, and for how long, visitors shall be allowed to see or stay with 
the prisoners, according to the circumstances of every case, in bis 
discretion. Attorneys are entitled to be admitted to the interior of 
the King’s Bench prison, when they have occasion to go there for 
the benefit of clients confined in the prison, or when they are sent 
for by such clients. But the Court will not make a general order 
upon the marshal to permit an attorney to go into the interior at all 
times to visit his clients ( p ). 

The rule of M. T. 3 G. 2, directs, that " the turnkeys of the said 
prison do diligently attend at the gate or door of the said prison, as 
the duty of their office requires, and do admit all such persons to 
have access to any of the prisoners as by law are entitled there- 
to.” 

By stat. 32 G. 2, c. 28, s. 11, all prisoners in custody of the mar- 
shal, sheriff, &c. may in term lime petition the Court out of which 
the process under which they are imprisoned issued, or under whose 
jurisdiction the prison in which they are confined is, or in vacation 
may petition one of the Judges of such Court, or a Judge of assize, 
complaining of any exaction or extortion by any gaoler or other per- 
son employed in the keeping, &c. of the prison in which they are 
confined, or of any other abuse whatsoever committed or done by 
them in their respective offices; and the Court or Judge shall hear 
and determine the same in a summary way, and make such order 
for redressing the abuses complained of, and for punishing the officer, 
&c., and for making reparation to the parties injured, as they shall 
think just, together with the costs of such complaint; and such order 
may be enforced by attachment or otherwise, as other orders of the 
Court. {See R. II. 59 G. 3). 

Tb? remainder of this section shall be confined to the considera- 
tion of the different modes by which a prisoner may be discharged 


<n) 6B.&C. 123. 


(o) 6 B. & C. 2C7- 


(p) Re Jones, 1 N. & M. 128. 
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from his imprisonment; and they shall be treated of in the following 
order 

1. Discharge by Supersedeas. 

2. Discharge under the Insolvent Acts . 

3. Discharge by other Means. 


1. Discharge of a Prisoner by' Supersedeas. 

In what cases , fyc.] If a declaration be not delivered to a prisoner 
in due time by the plaintiff at whose suit he is in custody, the de- 
fendant may be discharged out of custody by supersedeas , upon en- 
tering a common appearance. (72. T. 3 IV. 4; R. H. 26 G. 3). As 
to the time limited for declaring , see ante , p. 638. But if the de- 
fendant be in custody upon joint process against him and another, 
and the other have not been arrested, this, it seems, will be a suffi- 
cient cause for refusing the supersedeas , provided it appear that the 
plaintiff is using due diligence to compel the appearance of, or to 
outlaw the other defendant ; for until the other defendant be ar- 
rested or outlawed, or has appeared, the plaintiff cannot declare against 
the one who is in custody. However, in such a case, the plaintiff 
regularly should obtain time to declare, as directed, Vol. I, p. 
187. (See ante, p. 639). Where the defendant is in custody on 
a criminal account, he cannot, as we have seen, ante, 639, be^harged 
with a declaration, without leave of the Court or a Judge; and until 
that leave is obtained, it seems he would not be entitled to k super- 
sedeas (r). 

If the plaintiff do not proceed to trial, or (in case of judgment by 
default, demurrer, or issue upon nul tiel record) to final judgment, in 
due time, the defendant may be discharged by supersedeas , upon en- 
tering a common appearance. (72. 77. 2 W. 4, r. 85; 72. II. 36 G . 3). 
As to the time limited for proceeding to trial , fyc. see ante , 641. 
But if the plaintiff’s not having proceeded in due time have arisen 
from the default of the Court, as by the Court’s deferring to give 
judgment on a demurrer (s), or from the default of the defendant, by 
liis neglecting to plead in time, or the like, — or from the assizes at 
which the cause was to be tried not occurring within the time limited 
for the plaintiff’s proceeding to trial (£): in these and the like cases a 
supersedeas will not be granted. Also, whtye two prisoners were 
sued jointly, and one of them pleaded to issue, and the other allowed 
judgment to go by default ; and the jury who tried the issue against 
the one assessed the damages against the other: the Court held it 
sufficient that the plaintiff proceeded to trial within three terms 
against the one who pleaded to issue, although he had not proceeded 
to final judgment within the same time against the other who allowed 
judgment to go by default; and they accordingly refused to discharge 
the latter by supersedeas («). Where a prisoner, who had been 


(i q ) 1 East, 77; and see 1 Chit. Rep. 
387* 

(r) Altrvffe v. Lunn, 9 B. & C. 395. 

(s) Barnes, 363. 


(f) Barnes, 383. 

(u) Wriglesworth v. Wright, 13 East, 
167- 
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charged with a declaration as of Trinity term, absconded during the 
long vacation, and did not return into custody until the following Hi- 
lary term, the Court of Common Pleas refused to discharge him, 
though the plaintiff had not signed judgment before the end of Hi- 
lary term (a). 

If the plaintiff do not charge the defendant in execution in due 
time, the latter may be' discharged out of custody by supersedeas, 
upon entering a common appearance. (R. H. 2 W. 4, r. 85 ; R . H. 26 
G. 3). As to the time within which the defendant should be charged in 
execution , see ante , 642. But if the defendant hinder the plaintiff 
from proceeding, by bringing a writ of error or obtaining an injunc- 
tion, he shall not be entitled to a supersedeas , if the plaintiff proceed 
in due time after the writ of error has been determined, or the in- 
junction dissolved. 'Ante, 642. Or if one of several defendants 
bring a writ of error, the plaintiff is not bound to proceed against the 
others until the time limited after the writ of error has been deter- 
mined (y). So, where the assignees of a bankrupt were prevented 
from charging the defendant in execution by the plea put in to their 
scire facias, the Court refused a supersedeas ( z ). 

If, at any time pending the action, or before the defendant is 
charged in execution, there be a treaty or agreement for a settlement 
or compromise of the matters in dispute, no laches shall be imputed 
to the plaintiff, nor shall the defendant be entitled to his discharge for 
want of prosecution pending such treaty, &c. (n) ; provided such 
treaty or agreement be in writing, signed by the defendant or his at- 
torney, or some other person duly authorized by him, and it be 
therein expressed that proceedings are stayed at the defendant’s re 
quest ( R . H . 6 G. 3). 

Also, if the prisoner have given his creditor a notice of his inten- 
tion to apply for his discharge under the insolvent act, he shall not be 
superseded by reason of the creditor’s not proceeding in the action 
egahtat him, according to the rules and practice of the Court, from 
the time of such notice given, until some rule or order shall be 
made in the cause in that behalf by the Court or by one of the Judges 
thereof. (R. E . 3 G . 4) (6). By the 7 (7. 4, c. 57, s. 15, a prisoner 
who has filed his petition to be discharged under that act, shall not, 
after the filing such petition, be discharged out of custody as to any 
action, suit, or process; for or concerning any debt, damages, or claim, 
with respect to which he mayTbe discharged under that act, by virtue 
of any supersedeas, judgment of nonpros , or judgment as in case of 
a nonsuit for want of the plaintiff’s proceeding therein. The pri- 
soner having filed his petition, will be sufficient to prevent him 
from having the supersedeas, although he has not given the plaintiff 
a notice of such filing, &c. (c). 


(x) Grimes v. Joseph, *2 B. & B. 35, 4 
Moore, 380, S. C. 

(y) 2 T. K. 737. See Vol. 1, p. 357- 

(z) 2 Wils. 378. 

(а) 3 Wils. 455 ; 2W.B1.918; 4 Bur. 
2063. 

(б) 5B. & Aid. 799; 1 D. & R. 472; 2 


Chit. Rep. 377; 1 D. & R. 472; and see 1 
Bingh. 221, 8 Moore, 81, S. C.; 4D. & 
R. 210, 347; 1 Bingh. 431, 8 Moore, 529, 

(c) Molyneaux v. Browne, T. T. 1833, 
Exch. 
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We have seen, ante , p. 639, that if, by reason of a writ of eirori 
order, agreement, or other special matter, the prisoner be not entitled 
to a supersedeas , which he would otherwise be entitled to for not 
declaring, &c. in the prescribed time, the plaintiff must give a written 
notice of such writ of error, &c. to the marshal or warded, otherwise 
the prisoner will be entitled to the supersedeas. 

It is a general maxim, that a prisoner once supersedeable is always 
so, unless he has waived the right to a supersedeas ; that is, if for in- 
stance he be supersedeable because a declaration has not been deli- 
vered to him in due time, the delivery of a declaration afterwards 
will not prevent him from being discharged on account of the previous 
default (c). There is one exception, however, to this rule, namely, 
that if the defendant be once charged in execution, he cannot after- 
wards take advantage of any preceding default of the plaintiff, pro- 
vided he had an opportunity, previously to his being charged in 
execution, of applying for his supersedeas (df). It may be necessary 
to add, that where a defendant is supersedeable, the plaintiff cannot 
prevent his discharge by discontinuing the present action, and lodging 
a fresh detainer against him for the same cause of action ; but for ft 
different cause of action, for which the defendant can be holden to 
bail, perhaps he may ( e ). Nor can the plaintiff, after the defendant’s 
discharge, again hold him to bail for the same cause of action ( Vol . 
1, p. 75). 

List of prisoners supersedeable , #c.] The marshal and the warden 
must present to the Judges of the Courts of King’s Bench, Common 
Pleas, and Exchequer, in their respective chambers at Westminster, 
within the first four days of every term, a list of all such prisoners as 
are supersedeable; shewing as to what actions and on what account 
they are so, and as to what actions (if any) they still remain not su- 
persedeable. (R.H. 2 W. 4, r. 86). 

We have seen, ante, p. 639, that, if by reason of any writ of error, 
order, agreement, or other special matter, the prisoner be not entitled 
to a supersedeas , which he would otherwise be entitled to for not de- 
claring, &c. in the prescribed time, the plaintiff must give a written 
notice of such writ of error, &c. to the marshal or warden, otherwise 
the prisoner will be entitled to the supersedeas ; and the marshal or 
warden must forthwith, after the receipt of such notice, cause the 
matter thereof to be entered in the books of the prison, and must 
also present to the Judges of the respective Courts, from time to 
time, a list of the prisoners to whom such special matter relates, 
shewing such special matter, together with the list of the prisoners su- 
persedeable. (/£.//. 2 W, 4, r. 87) 

If the prisoner has been in the custody of the marshal or warden 

(c) Peachey v. Bowes, Barnes, 368; 7 Moore, 154, X. 

Tidd, 9th ed. 357. (e) See Hutchins v. Kenrick, 2 Bur. 

(d) Rose v. Chrietfield , 1 T. R. 591. 1048; but see Gehegan v. Harper, 1 H. 

See Morris v. M'Grath, 3 B.&B. 361, BJ. 251. 
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for one calendar month after he is supersedeable, although not super - 
seded, he is entitled to be forthwith discharged out of the King’s 
Bench or Fleet prison, as to all such actions in which he is super- 
sedeable. (R. H. 2 W. 4, r. 88) (/). 

1 low supersedeas obtained , fyc. ] The rules T. 3 W. 4, and If. 26 G . 3, 
state that the defendant shall be discharged in the several cases above 
mentioned, by supersedeas or otherwise, according to the course of the 
Court, upon entering a common appearance, unless, upon notice given 
to the plaintiff’s attorney, good cause be shewn to the contrary. The 
mode, therefore, of procuring the defendant’s discharge in the several 
cases ahove mentioned is as follow's : 

If the defendant be in the custody of the marshal, and he is to be 
discharged upon the* ground of the plaintiff’s not having declared 
against him in due time, get a copy of causes from the clerk of the 
papers at the prison ; then take out a summons requiring the plaintiffs 
attorney to attend , at the expiration of two days or more after the tak- 
ing it out, before a Judge to shew cause why the defendant should not 
be discharged , fyc. (g); and serve it upon the plaintiff' s attorney or 
agent two days or more before it is returnable. One summons, 
so served, is sufficient. ( R. H. 2 W. 4, r, 89)* V the plaintiff's 
attorney consent to an order, get the consent indorsed on the summons , 
and the Judge will make an Order accordingly ; or, if the plaintiff's 
attorney shew cause, but the cause be not deemed sufficient, the Judge 
will make a like, order ; or, if the attorney do not attend , then, after 
waiting half an hour, make an affidavit of the service of the summons 
and of your attendance (h), and the Judge will make the order (*). 
In town causes this order is absolute in the first instance ; but in 
country causes, it is usually but an order nisi, unless cause be shewm 
within four days or such other time as the Judge shall think reason- 
able, and which will afterwards l>e made absolute if no cause be 
shewn. (It. II. 2 W. 4, r. 89). Upon the order being made, serve a 
copy of it upon the plaintiff's attorney , enter a common appearance, 
as directed Vol. L, p. 454, and get a certificate from the clerk of the 
common bails, of your having done so; pay Is. Then take this 
certificate and order to the marshal's office, and the prisoner will there- 
upon be discharged without a supersedeas, upon payment of his fees. 

But if the defendant be in custody of the sheriff, &c. and he is to 
be discharged upon the ground above mentioned, — get from the gaoler 
a certificate of the causes the defendant is charged with (k ) ; and make 
an affidavit of the gaoler's having signed the same (/). Then take out 
a summons and obtain an order as is above directed (m). Write out a 
pracipefor the supersedeas on plain paper, and write out the superse- 
if) See the former rules, R. T. 19 (h) See the form. Chit. Forms. 

G. 3, K. B.; R. H. 6 & 7 <3. 4, C. P., 3 (i) See the form, Chit. Forms, 594. 
Bingh. 442; by which, instead of one (Ar) See the form. Chit. Forms, 594. 
month, the time was six months. (/) See the form, Chit. Forms, 595. 

Of) See the form. Chit. Forms, 594. (m) See the forms. Chit. Forms, 594. 



653 


Discharge of, under Insolvent Acts . 

deas on a plain piece of parchment (o); and take them and the certifi- 
cate of the clerk of the common * bails above mentioned to the signer of 
the writs , who will sign the supersedeas ; pay him Is. 8 d.; get if 
sealed , pay Id. And lastly , feaoe the writ with the gaoler of the 
prison, who will thereupon discharge the defendant upon paftnent of his 
fees (p). 

If the ground for discharging the defendant be that the plaintiff 
has not proceeded to trial, or final judgment, or execution, within 
due time, proceed to obtain the summons and order as in the mode above 
mentioned ; and , having obtained such order , proceed by entering a 
common appearance, Sfc. as above directed (q). 

The effect of it .] We have already partially considered the effect of 
a supersedeas, ante, p. 651. If the defendant he discharged by sm- 
persedeas , for want of proceedings before judgment, this does not 
prevent the plaintiff, after he has obtained judgment, from suing out 
a ca. sa., and taking the defendant in execution ; but if he be super- 
seded for not having been charged in execution, he can never after- 
wards be arrested on the same judgment. ( R . T. 2 G. 1, c) (r). In 
no case, however, can the defendant be again liolden to bail for the 
same cause of action for which he has been superseded, whether su- 
perseded for want of proceedings before or after judgment; ( Vol . 1 ,p. 
75); not even in an action on the judgment (s); but, after judgment 
obtained in such latter action, the defendant may be taken in exe- 
cution ( t ). And a supersedeas , even after judgment, cannot be 
pleaded in bar of such an action ( u ). After the supersedeas has been 
granted, but before the defendant is actually discharged, any other 
person may issue and serve a detainer against him, as a prisoner still 
in custody (v)\ but it seems that the same plaintiff cannot do so, even 
although for a different cause of action (x). 

2. Discharge of a Prisoner under the Insolvent Acts. 

1. Proceedings under the Lords' act , on the prisoner's own petition .] 
The recent act of 11 G. 4 & 1 W. 4, c. 38, (passed 16th July, 1830,) 
suspends the operation of the Lords’ act, so far as persons petition- 
ing for their own discharge are concerned, for two years and thence 
to the end of the then next session of parliament; and that act is con- 
tinued by the 2 & 3 W. 4, c. 44, s. 5, until the*lst June, 1835, and 
thence until the end of the then nex\ session of parliament (y). 

(o) See the forms, Chit. Forms, 595. may v. Detain, 2 W. Bl. 982. 

(p) See Jones v. Laruler , (i T. R. 754. (w) Topping v. Ryan, 1 T. R. 273. 

(V) See the form of a suitersedeas for (v) Hutchins v. Kenrick, 2 Bur. 1048; 

not proceeding to trial or final judg- Arundel v. Chitty, 1 Dowl. P. C. 499, 
ment. Chit. Forms, 597; the like for and cases ante, Vol. 1, p. 78. 
not charging the defendant in execu- (j) See Gehegan v. Hatper, 1 H. Bl. 
tion. Chit. Forms, 599. 251, ante, Vol. i, p. 77* 

(r) Wright v. Kerswill, Barnes, 376; iy) As to the law and practice, when 

Line v. Lowe, 7 East, 330. these clauses of the Lords* act were in 

(#) Hall v. Howes , Hardw. 244. See operation, the reader is referred to 
Pierson v. Goodwin, 1 B t & P. 361. Tidd’s Practice, and Archbold’s Pract. 

(t) Blandford v. Foot, Cowp. 72; Is- 2nd ed. Vol. 2, 135 to 141'. 
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2. Proceedings under the compulsive clauses of the Lords* act] If a 
person committed or charged in e&eution for a sura not exceeding 
300/. (*) exclusive of costs, shall not, within three months after being 
so committed or charged, make satisfaction for the same : any of his 
creditors, apon giving hjm twenty days ’ notice in writing of his inten- 
tion, may require him to give in a true account in writing, and signed 
by him, of ail his real %md personal estate, and of all incumbrances 
affecting the same; (32 G. 2, c. 28, s, 16 ; 26 G. 3, c. 44, s. 2 ; 33 
G. 3, c. 5, s. 3) ; and, if in execution at the suit of any one creditor 
for a sum of 300/. or under, although the aggregate amount of his 
debts may be much more, the prisoner may be brought up, at the in- 
stance of that creditor, under this clause of the act (a). A prisoner in 
custody under an attachment for nonpayment of costs in pursuance 
of an award, is witjtin the meaning of this clause (6). But where 
a prisoner has petitioned for his discharge under the insolvent act, 
and the insolvent court has not decided on the merits of his petition, 
the Court will not compel him to assign under these compulsory clauses 
of the Lords’ act (c). And generally, the Court will not interfere 
against the prisoner where he is honestly proceeding to do that which 
will obtain for his creditors a fair distribution of his property (d). If 
the prisoner be in execution under any process from one of the Courts 
at Westminster, or removed by habeas corpus to, or charged in exe- 
cution in the prison of such Court, the creditor may require the pri- 
soner to give in the account above mentioned to such Court, within the 
first seven days of the term next after the expiration of the twenty 
days’ notice ; or if the prisoner be charged in execution in a prison 
belonging to any other Court of record, then to such Court, at the 
second Court to be held after the expiration of the said twenty days ; 
or if the prisoner be in execution in any county or other gaol more 
than twenty miles distant from Westminster Hall or the Court out of 
which the process issued, then he is to give in the account aforesaid 
upon oath, at the assizes or great sessions of the county to which the 
prison belongs, which shall be holden next after the expiration of the 
said twenty days’ notice. (32 G. 2, c. 28, s. 16). The notice, of course, 
must be framed accordingly. Make two copies of it, serve one upon 
the prisoner personally , and annex the other to the affidavit of such 
personal service as hereafter mentioned . It is sufficient if the notice 
be served twenty days before the defendant is brought into Court, and 
the act does not require the notice to be served twenty days before 
the first day of the term. 

The creditor must next give a similar 20 days’ notice to the other 
creditors , at whose suit the prisoner is “ detained or charged in cus- 
tody.” This notice must be given to the creditors themselves if they 

(s) See Barker v. Slater, 2D.&R. Moore, 494, S.C. See the form of 
165. the notice, Chit. Forms, 599. 

(а) Chappell Ashley, 5 B. & Aid. 537, (e) Emm v. James , 1 M . & Scott, 

1 D. & 11. 25, S. C. See Barker v. Sia- 309, 1 Dowl. P. C. 260, S. C. 

ter, 2D.&R. 105. (d) Id. 

(б) Hex v. Curwen , 8 Taunt. 57, 1 
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can be met with ; if not, to the attorney or attornies last employed by 
them in their actions, &c. againlt the prisoner. (32 G. 2, c. 28, ss. 
16, 17). A personal service is not, it seems, requisite (e). 

The creditor must also give a like notice to the sheriff or gaoler in 
whose custody the prisoner is detained, of his intention t* have the 
prisoner brought up, and requiring the sheriff, &c. to bring up the 
prisoner accordingly; which notice must be^iven 20 days at least 
before the time appointed for bringing up the prisoner. And there- 
upon the sheriff, &c, shall, at the costs of such creditor, cause the 
prisoner to be brought up to the Court aforesaid, as by the notice he 
shall be required, together with a copy of causes of his detainer. (32 
G. 2, c. 28, a. 16) (/). 

Previously to the prisoner’s being brought up, the creditor should 
prepare his petition , and have affidavits made as (p the delivery of the 
several notices above mentioned , and should obtain a copy of the causes 
from the gaoler. Leave this petition, affidavits , and copy of the causes 
with the clerk of the rules; he will draw up a rule of Court, directing 
the prisoner to be brought into Court on a day to be named in the rule. 
Serve this rule on the gaoler , on the prisoner, and on the detaining ex «• 
ecution creditors , two days at the least before the day appointed for 
the prisoner to be bi m ought into Court ; and the service must be in the 
same manner as above directed with respect to the notices. 

It is too late to move to bring up the prisoner on the seventh day 
in term, it being impossible to bring up the prisoner in the cotfrse of 
that day (g). 

When the prisoner is brought up, he shall, after the petition and 
affidavits are put in, deliver in open Court, upon oath, “ a full, true, and 
just account, disclosure, and discovery in writing, of the whole of his 
real and personal estate, and of all books, papers, writings, and se- 
curities relating thereto, and of all incumbrances then affecting the 
same, and the respective times when made, to the best of his know- 
ledge and belief, (other than and except the necessary wearing ap- 
parel and bedding of such prisoner and his family, and the necessary 
tools or instruments of his trade or calling, not exceeding the value 
of 10/. in the whole); which account shall be subscribed with the 
proper name or mark of the prisoner.” (32 G. 2, c. 28, s. 17) (/»). 

The act gives no authority to remand a prisoner refusing to give 
in an account of his property otherwise than generally (i). Where 
an insolvent was brought up at the assizes under this act to deliver 
in a schedule of his estate and effects, and, not being prepared to do 
so, was remanded generally, and more than 60 days would have 
elapsed before the next assizes ; the Court, at the instance of the 

<e) Chappel v. Ashley , 5 B. & Aid. 749, 254, S. C; and see Langdon v. Rossi ter, 

1 D. & R. 394, S. C. See the form of M‘Clel. 6, 13 Price, 183, S. C. 

the notice. Chit. Forms, 600. (h) See Hutchins v. Hesketh , 1 B. & 

</) See the form. Chit. Forms, 601. P. 143. 

(g) Acraman v. Harrison, 8 Bingh. (i) Langdon v. Rossitw, M'Clel. 6, 
154, J M. & Scott, 240, 1 Dowl. P. C. 13 Price, 186, S. C. 
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prisoner, made an order upon the gaoler to bring him up at the subse- 
quent assizes for examination, notwiHstanding the lapse of 60 days(Ar). 
The Court may allow the prisoner further time to make the disclo- 
sure, &c. ; and in a late case they did so, where he had petitioned the 
insolvent «ourt for his discharge, and the petition had not been 
heard (/). 

When the prisoner shall have delivered in the account aforesaid, his 
estate and effects shall be assigned by him (by a short assignment on 
the back of the account above mentioned) to such person as the 
Court shall direct, in trust for the petitioning creditor, and for such 
other of tlie creditors as will, before the assignment, by a memoran- 
dum in writing and signed by them, consent to the prisoner's being 
discharged out of custody, and agree to accept a proportionable divi- 
dend of the estate with the petitioning creditor; and if any surplus 
remain, after the payment of the debts due to the petitioning credi- 
tor and to the creditors who have consented to the prisoner’s discharge 
as aforesaid, and of all reasonable expenses in getting in the effects, 
it shall be paid over to the prisoner, or to his executor or adminis- 
trator. (32 G , 2, c. 28, s. 17). No stamp is requisite for the assign- 
ment (Id.) 

Upon the assignment, 8cc. being made to the satisfaction of the 
Court, the prisoner shall be discharged as to all actions against him 
by the petitioning creditor, and by such creditors as shall have 
signed the consent aforesaid. (32 G. 2, c. 28, s. 17). No stamp is 
requisite for any rule or order made for any such discharge. (Id.) If, 
however, the prisoner refuse or neglect (without just cause) to deli- 
ver in a schedule of his estate, within the time aforesaid, or within 
60 days then next following, or refuse to assign or convey the same 
according to the order of the Court, he shall, upon conviction of the 
same upon indictment, be transported for seven years. (32 G. 2, c. 
28, a. 17). 

The Court are bound to allow the prisoner the 60 days mentioned 
in this section, though he even refuses to claim them ( m ). 

3. Proceedings under stat. ,48 G . 3, c. 123, s. 1.] All persons in 
execution upon any judgment (w), in whatsoever Court the same 
may have been obtained, for any debt or damages not exceeding the 
sum of 20/. exclusive of costs, and who shall have lain in prison for 
the space of twelve successive calendar months next before the time 
of their application, shall, upon application for that purpose in term 
time, made to some one of his Majesty’s Courts at Westminster,' to 
the satisfaction of such Court, be forthwith discharged out of custody 
as to such execution by the rule or order of such Court. These 12 
months are reckoned inclusive of the day the party was charged in 

(k) Rex v, Belkt 7D.&R.234; and 496. 

see Goldsmith v. Taylor , 7 Moore, 370. (n) See Rex v. Dunne, 2 M.& Sel. 201 ; 

(l) Re Payne, 8 Bingh. 194. Roy lance v. Howling » 3 id. 282. 

(m) Piei cev. Davidson , 1 Dowl. P. C. 
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execution (o). The statute appfe only to persons in execution upon 
judgments in civil actions ( p ). lrdoes not extend to a party in exe- 
cution under a writ de contumace capiendo (y), or on an attach- 
ment (r). It seems it does not extend to plaintiffs in execution (s). 
Where a defendant had given a warrant of attorney for detil and costs 
to an amount exceeding 20/., although the original claim was less, 
and had remained in execution? for that amount twelve successive 
months, he was held not entitled to his discharge under the act (f). 
Nor, as it seems, is a party in execution for more than twelve suc- 
cessive months for the nominal damages in an ejectment exceeding 
20/. (u). It is no ground for refusing a party his discharge under 
the act, that he had been brought up under the compulsory clauses 
of the Lords’ act, and has refused to deliver in his schedule (x). The 
statute contemplates cases where there might be* proceedings against 
the property of the debtor (y). On an application for a prisoner’s 
discharge under this act, it was objected, that within the 12 months he 
had several times broken the rules of the King’s Bench prison; the 
Court referred it to the master of the crown office, to inquire into 
that fact, and if he found the prisoner had been out without a day 
rule, he was not to be discharged ( 2 ). 

The application under this statute must be made to the Court in term 
time, and cannot be entertained before a Judge at chambers (a). The 
mode of proceeding as pointed out by Mr. Chapman (6) in hisjiseful 
worfc on the practice of this Court, is thus : Obtain from the keeper qf 
the prison in which the defendant is confined a certificate of his com- 
mitment, with a copy of the causes. Serve a notice (c) on the plain- 
tiff (d) or agent , of the defendant's intention to apply to the Court 
for his discharge . The signature to the gaoler's certificate must be 
verified by affidavit . Make also an affidavit of service of the notice on 
the plaintiff ; the defendant must also make an affidavit (e) that the 
debt or damages for which he is confined in the action do not exceed 
20/., exclusive of the costs ; and that he has been confined in prison 
thereon for the space of twelve calendar months . Give the gaoler's 
certificate and the affidavits , with a brief, for counsel to move for the 
defendant's discharge, and the rule will be absolute in the first in- 
stance. (R. H. 2 W. 4, r. 90) (f). Draw up a rule, serve a copy on 
the plaintiff's attorney or agent, and deliver the original rule to the 


(o) Anon. 1 Dowl. P. C. 150. 

<p) Rex v. Hubbarb, 10 East, 408; 
Lewis v. Morland , 2 B. & Aid. 61 ; Rex 
v. Dunn , 2 M. & Sel. 201 ; Rex v. Clif- 
ford, 8 D. & R. 58. 

(q) Ex p. Kaye , 1 B. & Adol. 652. 

(r) Doe Upton v. Bewson, 1 Dowl. P. 
C. 15. 

(*) See Tinmouth v.Taylor, 10 B. & C. 
114; sedvide Roylance v. Hewling , 5 M. 
& Sel. 282. 

(t) Anon. v. White, 1 Dowl. P. C. 19; 
Chapm. Pract. 330; Robinson v. Lun - 
dell, 6 Moore, 287. The reason, how- 
ever, for euch decision seems doubt- 
ful. 


(m) 'Doe v. Reynolds, 10 B. & C. 481; 
sea vide Doe v. Roe , 1 Dowl. P. C. 69, 
contra. 

(x) Ex p. White, 1 Dowl. P. C. 66. 

(V) Exp Kaye, 1 B. & Adol. 653. 

( 2 ) Day v. Thomas, Mich. 1826, Chap. 
Prac. 330. 

(a) Kelly v. Dickinson, 1 Dowl. P. C. 
546* 

(b) Chap. Prac. 327. 

(c) See the form. Chit. Forms, 601. 

(d) Infra. 

(e) See form. Chit. Forms, 602. 

(/) See Davies v. Rogers , 2 B. & C, 
804, 4 D. & R. 361, S. C. 
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sheriff or keeper of the prison in which the defendant is confined, to 
warrant the discharge. It is not ffijfeolutely necessary to give notice 
for tlie application, but it is a great saving of expense to the prisoner; 
for if no notice be given, it is only a rule nisi (g) in the first instance; 
that rule must be served on the plaintiff’s attorney or agent, an affi- 
davit of the service made, and a brief given to counsel “ to move to 
make the within rule absolute ;” if no sufficient cause be shewn, the 
rule will be made absolute of course, and must then be drawn up and 
served as above (A). The name of the cause stated in the notice 
must correspond with the name of that in which he is in execution (i). 
The notice must be served on the plaintiff; and therefore service on 
his attorney is not in general sufficient, for his authority ceased with 
the judgment (A). But where the plaintiff’s residence cannot be 
found, service of the notice on his attorney may suffice (£). The pri- 
soner is entitled to his discharge as a matter of right, if the Court are 
satisfied as to the fact of his imprisonmeht for twelve months, &c. (rn). 

If notice of the application for the discharge was given, and the 
application be successfully opposed in the first instance, no costs are 
allowed to the opposing creditor (n). 

If the prisoner’s discharge be unduly or fraudulently obtained by a 
statement to the Court, which, if true, would entitle him to be dis- 
charged under the act, he is liable to be again taken in execution, and 
remanded by rule of court; but the sheriff or keeper of the prison 
who may have discharged him under a rule so obtained, is not to be 
liable to an action for an escape in consequence of such discharge. (48 
O. 3, c. 123, s. 1). If, therefore, a prisoner obtain his discharge 
fraudulently, an application must be made to the Court for “ liberty 
to sue out a new ca. sa . against the defendant ;** this must be sup- 
ported by an affidavit of facts, to shew in what manner the discharge 
was improperly obtained ; give a brief to counsel with the affidavit 
to move for the rule; it is a rule nisi and must be served on the de- 
fendant, but does not require personal service; make an affidavit of 
service and give a brief to counsel to move to make the rule absolute : 
if the rule be made absolute, then sue out the capias ad satisfacien- 
dum in the usual way (o). 


4. Subsequent proceedings against Insolvents .] By a discharge under 
the Lords’ act, the debtor’s person is for ever freed from arrest for 
the same debt ( p ) ; even if he subsequently promise payment, it has 
been considered he cannot be holden to bail on such subsequent pro- 
mise ( q ). The judgment, however, remains in force ; and execution 


(g) See Ex p. Neilson, 7 Taunt. 37; 
Magnay v. Wilkes, Id. 467- 
(ft) Cowley v. Bussell, 4 Taunt. 460; 
Mence v. Graves, Id. 864; Nicholls v. 
Neilson, 6 Id. 493; Baker v. Sydee, 7 Id. 
179. 

(t) Kelly v. Dickinson, 1 Dowl. P. C. 
637. 

(ft) Kelly v. Dickinson, 1 Dowl. P. C. 
646. 

^l) Wilson v. MoJcler, 1 Dowl. P. C. 


(m) Stacey v. Fieldsand, 1 Dowl. P. 
C. 700. 

(«) Anon. 1 Dowl. P. C. 148. 

( o ) Chapm. Prac. 330. 

(p) See Workman v. Leake, Cowp. 
22, 23, n.; Pagett Wheats, 2 Doug. 
669. 

(?) MS. M. 1814; Wilson v. Kemp, 3 
M. & Sel. 696; Voi. 1, p. 71. But this 
seems questionable; and see Horton v. 
Moggridge, 6 Taunt. 663, n.; Halt v. 
Verdier, 2W. Bl. 724. 
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may at any time be sued out against the debtor’s “ lands, tenements, 
rents, or hereditaments, goods, o|jphattels,” other than and except his 
wearing apparel, tools, &c. to the amount of 10 /., as before men- 
tioned. (32 G. 2, c. 28, .9. 20). As to the mode of proceeding in such 
a case, see ante , p. 607 ; and post , Ch. 9, s. 2. 

3. Discharge $ Prisoners by other Means . 

A prisoner will be entitled to his discharge, if the attorney whose 
name is indorsed on the writ declares that it was not issued by him 
or with his authority or privity. ( Vol . 1, 29). 

As to what defects in an affidavit to hold to bail, or in a writ of 
capias, will entitle the prisoner to his discharge, see Vol . 1, 82 to 111. 

A prisoner shall be discharged upon putting irrand perfecting bail, 
at any time before judgment. {She Vol . 1, p. 179). 

A prisoner shall also be discharged, when the action is abated, dis- 
continued, or decided in his favour. So, if the prisoner settle or 
compromise the debt with the plaintiff, the plaintiff (or more properly 
his attorney) shall give the defendant a discharge in writing; and 
upon this being lodged with the marshal or gaoler, the prisoner shall 
be discharged. (See Vol. 1,128, 437) (r). Oxif, after judgment, he pay 
the amount of it to the plaintiff or his attorney, they are bound at 
their peril to discharge him; and where a defendant in execution ten- 
dered the amount of the judgment to the plaintiff and to his attorney, 
and required them to sign his discharge, which they refused to do, 
unless he would also satisfy a demand they had on him for costs on 
another account, the Court held that the defendant might maintain 
an action on the case against them for his subsequent detention («). 
As the attorney, in strictness, has a lien on the judgment for the 
amount of his costs, (see Vol. 1, 54, 437), the discharge, more properly, 
should be given by him, as above mentioned ; but a discharge by either 
will be sufficient. And where a plaintiff, having his debtor in execu- 
tion for 500/., entered up satisfaction on the roll by a different attor- 
ney from that he had employed in the cause, upon the defendant’s 
agreeing to pay him 120/. at a future, time: upon a motion to dis- 
charge the defendant, which was opposed by the plaintiff’s attorney, 
on the ground of his lien, the Court held that, although there appeared 
to be a fraudulent collusion between the plaintiff and the defendant, 
they had no power to detain the defendapt in prison after satisfaction 
was entered up on the record (/). If the prisoner be in execution at 
the time of his discharge, his discharge amounts to a satisfaction of 
the debt, even although he was discharged upon giving a security, 
which, on account of an informality, afterwards became unavail- 
able; (ante, Vol . 1* 414) («); but otherwise, if he were in custody 
upon mesne process merely (x). 

(r) See Butt v. Conant , 3 B. & B. 3, (t) Marr v. Smith , MS. E. 1821, 4 B. 

6 Moore, 65, S. C. & Aid. 466, S. C. ; ante , Vol. I, 54. 

(*) Crozer v. Pitting, 6 D. & R. 129, (u) Jacques v. Withy , 1 T. R. 557. 

4 B. & C. 26, S. C. (x) MS. H. 1822, ante . Vol. 1, 414. 
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If a prisoner become bankrupt, and dbtain his certificate, if the 
debt for which he is in custody be ||rovabIe under his commission, he 
shall be discharged out of custody upon application to a Judge at cham- 
bers. (6 G. 4, c. 16, *. 126) (y). Even before he obtains his certificate, 
if the plaintiff elect to prove under the commission, he must first dis- 
charge the defendant out of custody, before ,he will be permitted to 
prove. (6 G. 4, c. 16, s. 59) (*). 

Also, in a case where the wife of a prisoner became administratrix 
to the plaintiff, the Court ordered the defendant to be discharged (a) ; 
and the Court of Common Pleas have gone so far as to discharge a 
prisoner in execution, after the plaintiff’s death, upon service of a rule 
nisi upon the next of kin, and no cause shewn, it appearing that the 
next of kin did not intend to administer (b). 

But that Court refused to discharge a defendant out of custody in 
execution at the plaintiff’s suit, although thd%pplication was not made 
until eighteen months after the death of the latter, it appearing that 
he had appointed executors who were still alive, and had not assented 
to the discharge ( c ). And where administration had been taken out, 
that Court refused, without the authority of the administratrix, to dis- 
charge the defendant out of execution after the. death of the plaintiff', 
although his administratrix and the assignees of the defendant, who 
had been a bankrupt, disclaimed all interest in the action (tf). 

(y) See Arch. Bkt. L. 210, 281, 4th see Holmes v. Murcott, 1 Bingh. 431, 8 
ed. Moore, 529, S. C. 

(g£ See Arch. Bkt. L. 109. (c) Duns/ord v. Gouldsmith , 8 Moofe, 

(«| Pyne v. Erie, 8 T. II. 407- 145. 

(b) Parkinson v.Horlock, 2 New Rep. (d) Pother gill v. Walton, 4 Bingh. 711. 

240; Broughton v. Martin, 1 B. & P. 1 M. & P. 743, S. C. 

170; and see Hex v. Davis, Id. 336; but 
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CHAPTER V. 


ACTIONS BY AND AGAINST EXECUTORS OR ADMINISTRATORS; 


Sect. 1. 


Actions by Executors or Administrators . 

# Limitation of action.'] If the time limited by the statute have not 
expired before the death of the testator or intestate, the executor or 
administrator may bring the action at any time within a year after the 
death (a); or, if the time limited have not expired within the year 
after the death, at any time before the expirallon of such limited time. 
And if the executor bring an action, and die before judgment, his 
executor may bring a fresh action within a reasonable time after- 
wards ( b In an action by an administrator upon a bill of exchange 
payable fo the intestate, but accepted after his death, it was holden 
that the statute began to run from the grant of the letters of adminis- 
tration, and not from the time the bill became due, there being no 
cause of action while there is no party capable of suing (c). By the 
recent act 3 & 4 W. 4, c. 42, s. 2, executors and administrators may 
bring an action for an injury to the real estate of the testator or in- 
testate, provided the injury was committed within six months before 
the death of the testator or intestate, and provided the action be 
brought within a year after his death. 

Process , ^e.] Though the plaintiff sue as executor or administrator, 
the’ process need not it seems, in this Court or in the Exchequer, state 
him as such; but the practice in the Common Pleas, at least in bail- 
able cases, is different (see Pol. 1, 101); and to avoid any doubt on the 
question, it is best to describe him in sudi cases as executor or admi- 
nistrator. An executor or administrator may swear to the debt accord- 
ing to his belief; he is not obliged to swear positively to it, as he would 
otherwise be if he were not suing in outer droit. (Ante, VoL 1, 84) (d). 
Executors who have holden a party to bail without reasonable or pro- 
bable cause, for a debt due to their testator, are within the 43 G . 3, 


(a) Bui. N. P. 150. 

(b) 1th See Knight v. Bate, C'owp. 
730, 11 Mod. 455, S. C. 

(c) Murray v. East India Company, 5 
B. & Aid. 204; and see Douglas v. For- 


rest, 1 M. & P. C63, 4 Bingh.686, S. C. 
post, 063. 

(d) See form of affidavit to hold to 
bail, by executor or, administrator, 
chit. Forms, 21. 


VOL, II. 


K 
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c. 46, s. 3, post, tit . CWs (e). If the plaintiff in an action, after hav- 
ing arrested the defendant, die, an| the suit thereby abates, his exe- 
cutors may again arrest the defendant for the same cause of action (/) 

It is not necessary for the executor or administrator of an attorney, 
before thff commencement of an action, to deliver a bill of costs for 
business done by his testator or intestate ( g ). 

Declaration, #<?.] We have already seen how far the declaration 
should correspond with the process or affidavit to hold to bail in bail- 
able cases. (To/. 1, p. 190.) The declaration is filed or delivered in 
the same manner as in ordinary cases. 

The defendant may bring money into court (/i). 

The subsequent proceedings, together with the verdict, postea, 
judgment, and execution, are also the same as in ordinary cases (i). 
As to scire facias by an executor, &c. to revive a judgment obtained 
by his testator, &c. see ante , p . 601 to 604. 

Cos/s.] If the verdict be for the plaintiff, he is of course entitled to 
costs, as in ordinary cases. But previously to the recent act, 3 & 4 IT. 
4, c. 42, s. 31, if the verdict were given for the defendant, the plaintiff 
in such case was not liable to costs ( k ), unless the cause of action 
accrued after the testator’s or intestate’s death (/), and the plaintiff 
might have brought the action in his own right ( m ). Also, previously 
to th&t act, the plaintiff was not liable to the costs of a nonsuit, un- 
lesf the action were such that he might have brought it in his own 
rigfft ( n ) ; nor to costs on judgment as in case of a nonsuit (o). He 
was always, even before that act, liable to the costs of a nonpros (p); 
and to costs upon a discontinuance ( q ). or for not proceeding to trial 
according to notice (r), if he had knowingly brought a wrong action, 
or been guilty of a wilful default ( s ); otherwise not(^). And now, 


(<?) Forty v. Reed, 5 B . & Aid. 615 a ; 
Dronefield v. Archer , Id. 513, 1 D. & It. 
67, S. C. 

(/) Mellin v. Evans, 1 C. & J.82; 
ante, Vol. 1, p. 77. 

(g) Ante, Vol. 1, p. 46. As to taxing 
the bill, see Id. 49. 

(h) Crutchfield v. Scott, 2 Stra. 796. 

(i) See Chit. Forms, 603. 

(Mi “Nicolas v. Killigretv, 1 Ld. Raym. 
436 j Martin v. Norfolk, 1 H. Rl. 526; 
fViltrn v. Hamilton, 1 B. & P. 445. 

(/) Bollard v. Spencer, 7 T. R. 358; 
Hollis v. Smith , 10 East, 293; Gold- 
thwaite v. Petrie , 5 T. R. 234. 

(m) Goldthwaite v. Petrie, 5 T. R. 
234; Cockerill v. Kynaston, 4 T. R. 277; 
Cooke v. Lucas, 2 East, 395. As in tro- 
ver for a conversion after the testator’s 
death. IQrimstead v, Shirley , 2 Taunt. 
116). Even if the declaration in an 
action by an executor or administra- 
tor contained a count on an account 
stated with the plaintiff, as executor 
or administrator, and promise to him 
as such, he would, If he were nonsuit- 


ed, or defendant obtained a verdict, 
be liable to the costs even before the 
above act. (Dow biggin v. Harrison , 9 
B. & C. 666; Jobsm v. Forster, 1 B. & 
Adol. 6; Slater v. Lawson, Id. 893.) But, 
in such case, as far as the pleadings 
were concerned, the defendant would 
be entitled to the costs of that count 
only. (Id. and R. H. 2 W. 4, r. 74.) 

(m) See the instances mentioned in 
note (m), supra. Hollis v. Smith, 10 East, 
293; Cockerill v. Kynaston, 4 T. R. 277; 
Barnard v. Higdon , 3B.& Aid. 213; 2 
Ld. Raym. 865. 

(o) Booth v. Holt, 2 H. Bl. 277*, Bon- 
net v. Coker, 4 Bur. 1928. 

( p ) Higgs v. Warry, 6 T. R. 654; 
Hawes v. Saunders, 3 Bur. 1584. 

(q) Mdhuish v. Maunder , 2 New Rep. 
72, 1 Chit. Rep. 629, n. 

(/•) Nunez v. Modigliani , 1 H. Bl. 217; 
3 Bur. 1585. 

(s) Harris v. Jones, 1 W. BL45I, 3 
Bur. 1451, S. C. 

(t) Betinet v. Coker, 4 Bur. 1927» 
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by that act, " in every action brought by any executor or admi- 
nistrator in right of the testator^>r intestate, such executor or admi- 
nistrator shall (unless the Court in which such action is brought, or a 
Judge of any of the said superior courts, shall otherwise order) be 
liable to pay costs to the defendant in case pf being non&tited, or a 
verdict passing against the plaintiff, and in all other coses in which he 
would be liable if such plaintiff were suing ijn his own right upon a 
cause of action accruing to himself; and the defendant shall have 
judgment for such costs, and they shall be recovered in like manner/* 
If the plaintiff resides abroad he may be compelled to give security 
for costs (w). 


Sect. 2. 


Actions against Executors or Administrators. 

Executors and administrators are not, unless expressly named, 
within the statutes by which courts of conscience have been es- 
tablished (to); and consequently they may be sued in this Court, 
however trifling the cause of action may be. Also, it may be neces- 
sary to remark, if the defendant be an attorney or officer of*the 
Court, yet he is not entitled to his usual privileges, when thus sued as 
an executor, &c. (Ante, p. 631.) 

An action cannot be maintained against an executor until he has 
taken upon himself to act as such, or proved the will. Therefore, 
where a testator died abroad more than six years before the com- 
mencement of the suit, but his executors in this country had not 
proved the will, nor in any manner acted as executors, until within 
six years, the Court of Common Pleas held that the statute of limita- 
tions was no bar (x). 

Process , <5*c.] The executor or administrator need not be described 
as such in the process. (Ante, Vol. 1 ,p. 101, 102.) Executors or ad- 
ministrators cannot be holden to bail, unless in cases where they have 
promised, in writing, to pay the debts ofjtheir testator or intestate, or 
(under a Judge’s order) when they have been guilty of a devastavit. 
(Vol. \,p. 73.) 

The declaration is filed or delivered as in ordinary cases. 


Plea, Sfc .] If the defendant allow judgment to go by default, or 
expressly confess the action, this is deemed a confession of assets, and 


(u) Chevalier v. Minnie, 3 Moore, 602, 
1 B. & B. 277, S. C.; post. Book 4, Part 
I. Chap. 12. 

(tv) Aihvay v. Burrows, Doug. 263; 
Webb v. Brown, 6 T. R. 535. 


Lr) Douglas v. Forrest , 1 M. tk P. 663, 
4 Bingh. 6B0, S. C. ; and see Murray v. 
East India Company , 5 B. & Aid. 204; 
ante, 661. 
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he will be estopped from denying it afterwards in an action on the 
judgment suggesting a devastavit (*). He should therefore take 
care to plead regularly to the action, unless he wish to acknowledge 
assets. 

If he pfead the general issue or specially, the plea is delivered or 
filed, as. in ordinary cases. On account of costs, it is not advisable to 
plead any false plea. (See post , 667.) The plea o fplene administravit , or 
ne unques executory &c. when pleaded singly, must be delivered to 
the plaintiff’s attorney, and not filed ; nor need they be signed by 
counsel. (Vol. 1 ,p. 207.) But if the defendant plead the general issue 
and plene administravit , or any other double plea, he must of course 
file them with the clerk of the papers, as directed Vol. 1, p. 209 (a). 

If the defendant plead plene administravit , or plene administravit 
prater, alone, the plaintiff in his • replication may either deny it ; or 
he may confess it, and pray judgment of assets in futuro , upon the 
former plea (6); or, upon the latter, take judgment presently of the 
assets, acknowledged to be in the hands of the defendant, and of 
assets in futuro for the residue. In the latter case, the plaintiff may 
sign judgment of assets quando acciderint , &c. (c), (after executing a 
writ of enquiry, when necessary; see ante, p. 491, 509); and when 
assets afterwards come to the hands of the executor, he may prooeed 
against him by scire facias, as directed ante, p. 60S. But if the de- 
fendant plead either of the pleas above mentioned, and also the general 
issue or other plea, and the plaintiff deny both in his replication, the 
issue is then made up and the parties proceed in the ordinary way; 
or if the plaintiff add the similiter to the general issue, and confess 
the plea of plene administravit , &c. and pray judgment of assets in 
futuro , &c. as above mentioned, then, after entering the replication 
in the issue, enter an award of the venire in this form : “ But because 
it is uncertain whether the defendant will be convicted upon the said 
issue above joined between the parties aforesaid, therefore let judgment 
be thereupon stayed until the trial and determination of the said issue; 
and in order to try the said issue , let a jury thereupon come,” &c. as 
in ordinary cases (d). In this hitter case, if the plaintiff have 
a verdict, judgment is signed, and he proceeds as in ordinary cases 
against an executor who has pleaded a false plea ; so that if such 
plea be false within hjs own knowledge, (as a plea of ne unques exe- 
cutor, or the like,) he would be personally liable, not only for the costs, 
but also, it seems, for the debt, and judgment and execution might 


( 2 ) Skelton v. Hawling, 1 Wils. 258; 
but see Bird v. Culmer, Hob. 178. 

(a) Before the 2 W. 4, c. 39, anil the 
rule of M. T. 3 W. 4, r. 15, ante , Vol. 
1, p. 189, if the declaration was inti- 
tuled generally of the term, although 
not filed, &c. or the action commenced 
until after the first day of it, and the 
defendant wished, under the plea of 
plgne adminietmvit, to give in evidence 
an administration of assets upon the 
first or other day of the term previous 


to the commencement of the action, 
he should have moved the Court that 
the plaintiff be obliged to intitule his 
declaration specially of the day when 
filed or delivered; Sonthouse v. Allen, 
Hardw. 141; or he might, as he now 
may give in proof, at the trial, the 
time at which the action was really 
commenced. Mann v. Adams, 1 Sid. 432. 

(ft) See a form. Chit. Forms, 605. 

(c) See Mara v. Quin, 6 T* R. 1. 

(d) See form. Chit. Forms, 610. 
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be issued against him accordingly; {see post, 666) ; or if not false within 
his own knowledge (as a plea that the testator did not promise, or the 
like,) he would be personally liable for the costs, and the judgment 
signed against him would be of assets, quando, &c., upon which the 
plaintiff might afterwards, when assets came to defendant’s hands, 
have a scire facias, as is above mentioned, for the debt, and imme- 
diately have a fi.fa. or ca . sa. for the costs de bonis testatoris, et si 
non de bonis propriis (e). 

It is well settled, that if an action be commenced against an ex- 
ecutor or administrator for any specific debt, it must be preferred by 
him in payment to others of the same class ; and in that case, the 
executor or administrator would not be warranted in making any vo- 
luntary payment of such other debts to defeat the party of his re- 
medy (/). Yet although one creditor commence an action, if an- 
other creditor, in equal degree, commence a sifbsequent action, and 
first recover judgment, he must be first satisfied. Hence an executor 
or administrator has it in his election to give a preference, by confess- 
ing judgment on the action of the one, and pleading such judg- 
ment to the action of the other (g). In case, therefore, a hos- 
tile creditor bring an action, and there be not sufficient assets to 
divide amongst the creditors, and the executor be desirous of making 
an equal division, or favouring any particular creditor or creditors of 
the same class, in preference to the hostile plaintiff, the course to be 
adopted is, to get one or more of the friendly creditors, whose debt, 
or joint debts, will fully cover the assets ih hand, immediately to bring 
a friendly action or actions, and declare therein in the common form of 
debt, and let defendant suffer judgment against him by default; and, 
on this being effected, then to plead the judgment to the declaration of 
the hostile creditor. If such judgment be recovered after pleading 
to the action by the hostile creditor, and before trial, he may plead it 
puis darrien continuance (h). 

If a warrant of attorney be given by one of several executors, to 
confess a judgment against all, the Courts will order it to be delivered 
up, &c, (*). 

The verdict is in the affirmative or negative of the issue, as in ordi- 
nary cases (J). 

Judgment .] The ordinary judgment against an executor or admi- 
nistrator is, that the debt, damages and costs, or the damages and 
eosts, shall be levied de bonis testatoriS in the hands of the defendant, 
if he have so much thereof in his hands to be administered; and if 
not, then the costs to be levied de bonis propriis (Jc). 

If an executor plead judgments obtained against himself, and any 

(e) See Marshall v. Wilder, 9 B. & C. Kitchen v. Bartsch, 7 East, 53. 

655; 1 Saund. 336 b, (n. 10) ; and Chit. (t) Elwell v. Quash, lStx.20; ante , 
Forms, 611. 497* 

(/) 11 Vin. Abr. 296; Com. Dig. (j) See form of postea for plaintiff. 
Admin, c.2; Toller, 288, 289. Chit. Forms, 610 ; for defendant. Id. 

(AT) Id.; Off. Ex. 145. 611. 

(/*) Lj/ttleton v. Cross, 5D. & R. 175, (k) 1 Saund. 336: and see Rouse v. 

3 B. & C. 317, S. C.; Prince v. Nichol- Etherington, 1 Salk. 312, 2 Ld. Raym. 
son, 5 Taunt. 665, 1 Marsh. 280, S. C.; 870, S. C. See form. Chit. Forms, 611. 
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one or more of them be avoided by the plaintiff’s pleading, the plain- 
tiff shall have judgment against the executor de bonis propriis (I). 
But if he had pleaded judgments obtained against the testator, and 
that he had not sufficient to satisfy them or any of them ; if any one 
or more of the judgments be avoided, still there ought not to be a 
general judgment against the executor, or at least not until so many 
of the judgments are avoided as to leave assets in the executor’s 
hands ( m ). 

If the defendant plead a plea which is false within his own know- 
ledge, (as ne unques executor or administrator , or the like,) and It 
be found against him, the judgment is de bonis testatoris si, fyc. et si 
non , SfC. de bonis propriis , or perhaps unconditionally de bonis pro- 
priis (n). 

In an action against an executor or administrator, suggesting a de- 
vastavit, the judgment against the defendant shall be de bonis pro- 
priis (o). But where the action is brought against the executor of an 
executor, suggesting a devastavit by the former executor, the judgment 
against the defendant will be de bonis testatoris (p). 

Where an executor or administrator is charged and made liable as 
assignee, the judgment is of course de bonis propriis ( q ). 

As to the judgment of assets quando, &c. it has already been suf- 
ficiently treated of, ante , p. 608 (r). 

The judgment on demurrer, on issue of nul tiel record, by confes- 
sion or *nil dicit , is interlocutory or final, as in other cases. If inter- 
locutory, it is the same as fh ordinary cases; after which follow the 
award of the enquiry, return, and final judgment, as stated ante, 
p. 519. The final judgment is the same as that upon verdict above 
mentioned. 

Costs.'] If there be a verdict for the defendant, he is entitled to 
costs as in ordinary cases. So if the defendant plead several pleas, and 
issue be taken on any one of them which is a total bar to the action, (as 
plene administravit , or the like,) and the verdict thereon be found for 
the defendant, he will as in other cases be entitled to the costs of the 
trial (s). 

When the defendant pleads plene administravit or judgments out- 
standing, and plene administravit prater, and the plaintiff admitting 
the truth of the plea takes judgment of assets infuturo, the defendant 
is not liable to costs ( t ). Nor does he seem liable thereto when he 
pleads plene administravit prater, and the plaintiff admitting the truth 

(/) 1 Saund. 337, a, (»). See Mar- Forms, 605,606; the like where the plea 
sahll v. Wilder, 9 B. & C. '*55. Is denied, and verdict upon it for defen- 

(m) Id.; but see several cases cited dan t, Id. 611 ; and sec form o( scire facia* 

there to the contrary. on judgment quando, Id. 617. 

(n) Bro. Executors, 34; Cro. Jac. (#) Edwards v. Bethel, 1 B. & Aid, 

648 ; 1 Saund. 336 b. 254 ; Ragg v. Wells , 8 Taunt. 129 ; Mar- 
io) 1 Saund. 336c, (n. 1). shall v. Wildei-, 9 B. & C. 657; Hogg v. 

( p) 1 Saund. 219 c, («). Graham, 4 Taunt. 135. Sed vide Hinds- 

(q) TUrty v Norris, 1 Salk. 309, 1 Ld. ley v. Russell, 12 East, 232; Postan v. 

Raym. 553, S. C. Stanway, 5 East, 261. 

(r) See forms of entry of judgment of (t) Tidd, 9th ed. 960; Hindsley v. 

assets quando , &c., where plene adminis- Russell , 12 East, 232. 

* ravit is pleaded and confessed. Chit. 



Actions against Executors or Administrators, 667 

of the plea takes judgment of the assets admitted in part, and for the 
residue of assets in futuro (u). It was formerly the practice in 
these cases not to allow the plaintiff his costs, even out of the future 
assets; but in a modern case, the Court held that the plaintiff wds 
entitled to them out of such assets, and that judgment might be en- 
tered for them accordingly (v). 

If an executor or administrator plead a plea which is false within 
his own knowledge, (as ne unques executor or administrator , or a judg- 
ment recovered against himself, or the like,) he is liable to costs to be 
levied de bonis propriis absolutely; or if he plead a plea which is false, 
but not so within his own knowledge, (as that the testator or intestate 
did not promise, or a judgment recovered against the testator or the 
like,) he is liable to costs to be levied de bonis propriis conditionally, 
provided there be not goods of the testator sufficient to satisfy them. 
{Ante, p. 664, 666) (a). Where the defendant pleads a false plea ami 
plene administravit , if the plaintiff take judgment of assets in futuro 
upon the latter plea, and go to trial upon the other plea, he will be 
entitled to costs if he obtain a verdict, and therefore in such case it i* 
usual for him to move the Court, or to apply to a judge, to withdraw 
the false plea, which he will be permitted to do on payment of costs (y ). 

Execution .] On an ordinary judgment against an executor or ad- 
ministrator, the usual writ of execution against him, for the recovery 
of the debt , is a fieri facias de bonis testatoris or intestatoris (£); but 
if the sheriff return to this writ nulla bona testatoris nec propria , and 
a devastavit ( a ), the plaintiff may immediately sue out a fieri facias 
de bonis propriis (6), or an e legit (c), or a capias ad satisfacien- 
dum {d), against the property or person of the executor or adminis- 
trator, in as full a manner as in an action against him in his own 
right (e). You cannot, however, sue out these writs of execution 
against the property or person of the executor or administrator, upon 
a judgment de bonis testatoris (which is the only one here intended), 
unless the sheriff have returned a devastavit . Therefore, if the sheriff 
return nulla bona merely, the plaintiff, if he can prove a devastavit, 
may either proceed by action of debt upon the judgment, suggesting 
a devastavit ; or he may sue out a scire fieri enquiry (/), command- 
ing the sheriff that, in case there shall be no goods of the testator re- 
maining in the hands of the executor, he shall summon a jury to in- 
quire if the defendant have wasted the«goods of the testator; and if a 
devastavit be found (g), that he shall warn the defendant that he be 

(w) Id.; Rast. Ent. 323; 8 Co. 134; upon the roll, with award of ^li. or 

2Saund. 226. ca. sa.. Id. 

(v) De Tastetx. Andrade, 1 Chit. Rep. (ft) Doct. Plac. 169; and see form, 
629, 630, n.; Williams on Exec. 1222; Chit. Forms, 617* 

Butt v. Deschamps , Tidd, 980. p) 1 Cromp. 346; 3B1. Com. 414. 

(x) Howard v. Jemmett, 3 Bur. 1368, (rf) 2 H. 6, c. 12; Bro. Executors, 12. 

1 W. Bla. 400, S. C. See the form, Chit. Forms, 617. 

(!/) Dearne v. Urimp, 2 Bla. Rep. <<?) See Rast. 323 ft, 326a, pi. 6. 

1276; Marshall x. Wilder, 9 B. & C. 655. (/) See form. Chit. Forms, 618. 

( 2 ) See the form, Chit. Forms, 615. ($■) See form of return and inquisi- 

(«) See the form of such returns, tion. Chit. Forms, 620* 

Clut. Forms, 616; and of entry thereof 
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in court upon a day mentioned, to shew cause why the plaintiff should 
not have a fieri facias de bonis propriis against him ( h ). The same 
notice must be given of executing a scire fieri enquiry, as in the case 
of a common writ of enquiry (i). Formerly as no costs were reco- 
verable in«*his proceeding by scire fieri enquiry, unless the executor 
appeared and pleaded to it, it was seldom adopted ; but the usual re- 
medy was by action of debt on the judgment, suggesting a devastavit , 
as above mentioned (k).' But now, since by the 3 fy 4 W. 4, c. 42, 
s. 34, such costs are recoverable whether the executor appear and plead 
to the scire facias or not, the remedy by scire facias may become 
more usual. See more particularly as to these two modes of proceeding, 
and what shall be evidence of a devastavit, 2 Saund. 219, (n. 8). 

If an executor or administrator plead a plea which is false within 
his own knowledge, (as a plea of judgment recovered against himself, 
or ne unques executor or administrator , or the like,) and the judgment 
against him be unconditionally de bonis propriis, the execution, pur- 
suing the terms of the judgment, may be, it seems, in the first instance, 
unconditionally de bonis propriis. ( See ante, 664, 666.) If an executor 
or administrator is charged and made liable as assignee, the execution 
would be against him de bonis propriis. {Ante, 666.) 

The usual writ of execution against an executor for costs on a 
judgment for the debt de bonis testatoris , is a fi . fa. de bonis testa- 
tor is si, Sfc. et si non, 8fc. de bonis propriis, or on a return of nulla 
bona nSc testatoris nec propria, then a ca . sa. may be issued {l). The 
execution for the debt and costs is usually included in one writ. 

Other Proceedings by or against Executors, fyc.'] The proceedings 
upon a writ of error by or against executors, will be found under the 
title “ Error,” in the first volume. As to scire facias to revive a 
judgment against an executor or administrator, see ante,p. 601 to 604 ; 
and as to scire facias upon a judgment of assets quando , 8fC., see 
ante , p. 608 ( m ). 

(h) See 1 Saund. 219, (n. 8), 303; v. Lateward, Id. 623, 2 Ld. Raym. 1382, 
Morfoot v. Chivcrs, 1 Str. 631, 2 Ld. S. C. 

Raym. 1395, S. C.; Ward v. Thomas, 6 (Ac) 2 Saund. 219a. 

Leg. Obs. 156. (?) See the forms, Chit. Forms, 615. 

(i) Biron v. Philips, 1 Str. 235; Stead \tn) See the form. Chit. Forms, 617. 
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CHAPTER VI. 

ACTIONS AGAINST AN HEIR OR DEVISEE ON THE BOND, &C. OF 
ANCESTOR. 


Sect. 1. 

Actions against Heirs. 

An heir is compellable to pay the judgment and specialty debts of 
his ancestor, and is also liable for any breaches of contract of his 
ancestor under seal, in which the heir is named, to the extent of 
the assets which have come to him by descent. As to what are to 
be considered assets by descent, see 2 Saund. 8 d, fyc. Even if he 
alien the property which has descended to him, before action brought, 
he is still liable to the extent of the value of the propertyso de- 
scended (a). The debt is also so far considered the debt of the heir, 
that he is sued in the debet and detinel , and not in the detinet only, 
though the omission of the debet would be aided by verdict ( b ). 

Process, #c.] If there be no devisee, the action is against the heir 
only. If there be a devisee and heir, the action is against them 
jointly (c). If there be no heir, then the action is against the de- 
visee only (d). There is no occasion to describe the defendant as 
heir or devisee in the process. {Ante, Vol. 1, p. 101.) The defendant 
cannot be holden to bail. (See Vol. 1, p. 73.) 

As to the declaration, see 2 Saund. 7 d . 2 Chit. PI. 5 ed. 468. It 
is filed or delivered, as in ordinary cases. (See Vol . 1, 191.) 

Plea , SfC.] Formerly if the defendant were under age at the time 
of the action, instead of pleading, he might pray that the parol might 
demur until he should be of full age. But now by the 1 W. 4, c. 47, 
s. 10, the parol is prohibited demurring, and consequently the de- 
fendant must plead. 

Besides the defences which the ancestor might have set up to the 
action, the defendant may plead that he is nor heir; or that he has 

(a) 1 W. 4, c. 47, s. 6, which act re- debts, 
peals the 3 & 4 W. & M. c. 14; 6 & (6) Com. Dig. Pleader, 2 E. 2; Hope 

7 W. 3, c. 14, and 47 G. 3, c. 74. The v. Bague , 3 East, 2. 

3 & 4 W. 4, c.104, renders the real es- (c) 1W. 4, c. 47, s. 3; 2 Saund. 7, 
tate, of whatever nature, of every per- (n. 4). 

son, whether a trader or not, liable (<i) Id. s. 4; and see Wilson v. Kimb- 
le the payment of their simple contract ley , 7 East, 120 , 133. 
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paid other bond or judgment creditors, to the full extent of the value 
of the lands descended, before the commencement of the action (c) ; 
or that he retains, in order to pay judgment debts; or that he retains, 
to pay his^twn bond or judgment debt; or that he has nothing by 
descent; or that he has nothing by descent excepting a reversion ex- 
pectant on the life of another, in which case the plaintiff may take 
judgment of assets quando acciderint (/), and afterwards proceed by 
scire facias when the estate has come into possession, as directed ante , 
p. 608 ; but if the reversion were expectant on an estate for years, the 
defendant should confess assets in possession to the amount of the 
value of the reversion ( g ). The defendant cannot plead that there is 
an executor, who has assets; for the obligee may, at his election, sue 
either the heir or executor ( h ). Neither can he plead that he has laid 
out money beyond th r e amount of the rents in the repairs of the pre- 
mises descended (i). The plea of runs per descent, and most other 
pleas by an heir, we have seen (Fol. l,p. 207), must be delivered to 
the plaintiff’s attorney, and not filed with the clerk of the papers ; nor 
need they be signed by counsel. 

If the defendant do not plead riens per descent , or some plea deny- 
ing the plaintiff’s cause of action, he must confess the action, and shew 
the certainty of the assets ( k ), for by the common law, if issue be 
taken on the quantity of assets, and it be found that the heir has other 
lands by descent (/), or if the defendant plead a fact which he knows 
to be false, and it be found against him (as, when he pleads riens per 
descent, and it is found that he has received something, however 
small or insufficient, to discharge the debt) ( m ), the plaintiff, (if he 
have not replied and taken issue according to the statute 1 W. 4, c. 
47, s. 7) (w), will be entitled to a general judgment and execution at 
common law for the debt, damages and costs against the defendant, 
in the same manner as if it were for his own debt. And the law is 
the same, where the heir pleads payment by a co-obligor (o), or pleads 
a bad plea (p). But in such cases, if the plea be honest and fair, and 
the defect arise merely from mispleading, the Court will allow the de- 
fendant to amend it ( q ). The plea of non est factum, however, is an 
exception to the above rule ; for if it be found false, still the judg- 
ment shall be of the lands descended only (r). 

If the defendant plead riens per descent at the time of the writ 
brought, the plaintiff may by statute reply that the defendant had 
lands, &c. from his ancestor before the writ brought; and if issue be 
thereon joined, and found for the plaintiff, the jury shall then enquire. 


(/?) Buckle}/ v. Nightingale, 1 Str. 605. 
(/) Dy. 373 hi Smith v. Angell , 2 Ld. 
Raym. 784. 

{g) 2 Saund. 7 c. 

(h) Bro. Abr. Assets per Descent, 33; 
Plowd. 43!) 6 ; 1 P. W ms. 203. 
li) Shetclworth v. Neville, 1 T. R. 454. 
(k) Plowd. 440 ; 2 Ro. Abr. 71; Buck- 
ley v. Nightingale, 1 Str. 6G5. 

(/) Smith v. Angel , 7 Mod. 44. 

(to) Davy v. Pepys , Plowd. 440 ; 2 
Leon. 11 ; 2 Ro. Abr. 70, C. pi. 2. 


(n) Brown v. Shuker, 10 Law Jour. 
82, 2 C. & J. 311, S. C. 

(o) Brandlin v. Millbanic , Carth. 93, 
Comb. 102, S. C. 

(p) Smith v. Angell, 2 Ld. Raym. 
783, 1 Salk. 354, S C. 

( 9 ) 2 Saund. 726. 

(r) Clothworthy v. Clothworthy, ClN). 
Car. 437. Sed queers, if ii be an exception 
to the rule, for such plea is not false 
within the defendant’s own knowledge 
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of the value of the lands, &c. so descended, and the plaintiff shall have 
judgment of them. (1 W. 4, c.47, s. 7). In which case the execution 
must, both for the debt and costs, be confined to the value of the lands 
descended (s). But if the plaintiff have judgment by confession (with- 
out confessing the assets), or on demurrer cfr nil dicit , it shall be for 
the debt and damages, without any enquiry of the value of the lands 
descended (f). Or, instead of replying in this manner, the plaintiff 
may take issue on the plea of riens per descent, and if he have a ver- 
dict, he may have a general judgment and execution at common law, 
as above mentioned ( u ). 

The issue is made up, and the subsequent proceedings to judgment 
are the same as in ordinary cases. On an issue as to the value of 
the lands, the jury should of course find such value («r). 

Judgment.] If the defendant have pleaded non est factum, or have 
confessed the action and shewn with certainty the assets descended, 
the judgment is special, that the plaintiff recover his debt, damages 
and costs, to be levied of the lands descended («/); but if he have 
pleaded riens per descent , and the plaintiff have taken issue thereon 
at common law, and it be found against defendant; or judgment 
be given against defendant on demurrer, or by default, nil dicit, 
or by confession (without shewing the assets in certain), or upon any 
other matter or ground whatsoever, the judgment may be general, in 
the same manner as if the action had been brought against the de- 
fendant for his own debt (z) ; or it may be special, as above men- 
tioned, at the option of the plaintiff, if he think it more advantageous 
than the general judgment (a). Also, if the plaintiff shew that the 
heir has already received profits from the estate to the amount of the 
debt, and the defendant do not deny it, he may have a general judg- 
ment, and execution presently (b). 

If the heir have aliened the lands previously to the suing out of the 
writ, he is expressly rendered liable for the specialty debts of his an- 
cestor, to the amount of the lands aliened, by stat. 1 W. 4, c.47, s. 6. 
If in such a case he plead riens per descent at the time of the writ 
brought, and the plaintiff reply assets before the writ brought, the 
jury shall find the value of the lands, and the plaintiff can have judg- 
ment and execution for debt and costs only to that extent, (1 W. 4, 
c. 47, s. 7), and not a general judgment against the heir, as at common 
law (c) ; or the plaintiff, instead of repfying according to the statute, 
may take issue on the plea of riens per descent , and, if found for him, 
may have judgment either general or special, as before mentioned (d). 


(g) Brown v. Shulcer, 10 Law Jour. 
82, 2C.&J. 311, S. C. 

(t) Id.; and see Redshaw v. Heather, 
Carth. 354, Comb. 344, S. C.; 2 Saund. 
8 a/ and see the form of the replica- 
tion, Id. 

(w) Mathews v. Lee , Barnes, 444. 

(jt) Brown v. Shuker , 1 C. & J. 583. 
(V) 2 Saund. 7 «» c, (n) ; see the form, 
Cnit. Forms, (121. 


(z) 2 Saund. 7 («); Brown v. Shu- 

ker, 10 Law Jour. 82, 2 C. & J. 311, 
S. C. 

(а) 2 Saund. 7c. 

(б) Dy. 344 b. 

( c ) Brown v. Shuker, 2 C. & J. 311, 
10 Law Jour. 82, S. C.; Redihaw ▼. 
Heather , Carth. 354; 2 Saund. 8, {»). 

(d) Mathews v. Lee , Barnes, 444; 2 
Saund. 8 a . 
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But although the defendant have not aliened the lands, the plaintiff 
may, if he wish, reply according to the statute, and have judgment 
accordingly (e) ; though indeed this would be an indiscreet mode of 
proceeding if the value of the lands would not amount to the debt 
and costs. 

Execution.'] We have just seen that the judgment for plaintiff is 
general or special. If it be general, the plaintiff may sue out a fieri 
facias , elegit, or ca. sa ., as in ordinary cases, and as if the action were 
against the defendant in his own right (/). But if the judgment be 
special, that the debt be levied of the lands descended, and be not 
on a verdict upon which the jury (as they must have done) have al- 
ready found the value of the lands descended, the plaintiff in such a 
case must sue out a special writ, in nature of an extent, commanding 
the sheriff to inquire by a jury of the lands descended, and to deliver 
them to the plaintiff, to hold until the debt, &c. be thereof fully le- 
vied ( g ). It seems, also, that the plaintiff, upon a general judgment, 
may have this special writ, if he prefer it to the general writs of exe- 
cution, upon suggesting that the heir has particular lands by descent, 
and praying execution of the whole of them (/*). 

Scire facias on judgment against the ancestor , Sfc.] What has now 
been stated has, of course, reference only to actions against the heir; 
if the action were against the ancestor, and the judgment revived by 
scire facias against the heir and terretenants, the execution is by elegit. 
(See Vol. 1, p. 402.) And it should be observed, that on a judgment 
against the ancestor, a moiety only of his freehold can be taken 
against the heir (i). As to scire facias to revive a judgment against 
an heir and terretenants, see ante, p. 602 ; and as to scire facias on a 
judgment of assets quando , fyc. see ante , p. 608. 


Sect. 2. 

Actions against Devisees . 

An action is maintainable t against a devisee, and is proceeded in* 
in the same manner and under the same circumstances, as an action 
against an heir. (See 1 W. 4, c. 47, s. 3, 4, 8.) 

The recent act, 1 W. 4, c . 47, s. 2, renders wills in fraud of creditors 
void. 

(e) Saund. 8, (n). (h) W. Jon. 87; 2 Ro. Abr. 71, 72, D 

(/) See the form. Chit. Forms, 621. pi. 3. 

iff) See the form, Chit. Forms, 623. (i) Dyer, 271a; 3Bac. Abr. 25. 
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CHAPTER VII. 

ACTIONS BY AND AGAINST INFANTS. 


Sect. 1. 


Actions by Infants. 

Process .] The process is to be sued out in the name of the infant, 
and not at the suit of the prochein amy or guardian. It is the same 
as in ordinary cases. It may be sued out before any prochein amy or 
guardian is appointed («). 


Prochein amy , $c.] An infont cannot prosecute an action either in 
person or by attorney; and therefore it is that he cannot sue as an 
informer on a penal statute (b), for an informer must exhibit his suit 
in proper person, and prosecute it either in person or by attorney. 18 
JBl. c. 5. But he may sue either by prochein amy, ( stat . Westm. 1, 
c . 48; Westm. 2, c . 15), or by guardian (c); usually the former. If 
he sue by attorney, although this cannot now be assigned as error, 
(21 J. 1 , c. 13 , s. 2; 4 & 5 A. c. 16, .9. 2 ) ; yet the defendant may 
plead it in abatement ( d ) ; or if he sue in person, perhaps it would be 
error. There is one exception, however, to this, namely, where se- 
veral executors are plaintiffs, and one of them is an infant ; in such a 
case, all the plaintiffs may sue by attorney, and those who are of age 
may appoint the attorney for themselves and for the infant ( e ). 

So, in ejectment, if the lessor of plaintiff be an infant, the de- 
fendant, after pleading, may move to stay proceedings, until a guar- 
dian be appointed for the infant, in yder to answer costs (/), pro- 
vided the plaintiff be not a real and substantial person ( g ). 

If an infant sue by guardian, the guardian, it seems, must have a 
warrant.; if by prochein amy, a warrant is unnecessary ; but both 
guardian and prochein amy must be admitted by the Court, before the 
plaintiff can proceed in the action (h). Let the person intended as 


(а) See Chit. Forms, 624. 

(б) Anon. Say. 51. 

(c) 2 Inst. 261. 

(d) 2 Saund. 213, (n. 5). 

(e) 1 Ilo. Abr. 288, pi. 3; Rutland v. 
Rutland , Cro. El. 378; 2 Saund. 213, 
(n. 6). 

(/) Nofce v. Windham, 1 Str. C94; 


Throgmorton v. Smith , 2 Stra. 932; 
Thruntout v. Percival , Barnes, 193; and 
see M addon d. Baker v. White, 2T. R. 
159. See a form. Chit. Forms, 458. 

[g) Anon. 1 Cowp. 128. 

(h) F. N. B. 63 J. ; 2 Inst. 261 ; Young 
v. Young, Cro. Car. 86. 
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prochein amy or guardian ( being some friend of the infant , who is 
willing to prosecute the action'for him ) (*), attend with the infant he • 
fore a Judge at chambers, who will accordingly grant his fiat for the 
clerk of th^rules to draw up the rule (j) ; pay the Judge's clerk 12 s. 
Draw up the rule with the clerk of the rules ; pay 5s. ( k ). Annex a 
copy of it to your declaration before you deliver it. The admission 
may be general, to prosecute all actions, &c. for the infant; or special, 
to prosecute a particular action: if it be special, it will only authorize 
the particular action specified in it (/). ( R . H. 2 W. 4, r. 2). If 
the prochein amy or guardian and infant cannot attend, write out a 
petition to be signed by the infant, praying to be admitted to prose - 
cute, by A. B. (to); and at the foot of it write a consent , to be 
signed by the prochein amy , tyc. (n); and lastly, make an affidavit of 
the signing of the petition and consent on plain paper ( o ). Let these be 
presented to the Judge at chambers, who will thereupon grant his fiat , 
and you proceed to draw up the rule, §c. as is above directed. 

The infant cannot afterwards remove his guardian, nor can he dis- 
avow the action of his prochein amy(p); but he may have a writ out 
of Chancery to remove him, or (which is more usual) he may make 
an application to this Court for that purpose ( q). If the guardian 
or prochein amy be removed pending the suit, an entry thereof, it 
seems, should be made upon the roll (r). 

Thne*&uardian, who appears to be such on record, is in general lia- 
ble to the payment of the attorney’s bill, though be did not interfere 
in the conduct of the action, nor was in any way interested in the 
event (s). 

Declaration, <5r.] In the commencement of the declaration it is 
stated, that the plaintiff is an infant, and that he sues by A. B., who 
is admitted by the Court 3m prosecute for him as his next friend, 
&c. (t). If it do not state that the prochein amy is admitted by the 
Court^|ins error («) ; but if it be stated in the declaration, the want 
of an etttry of it on the roll will not be error (a:), and the Court, if in 
fact there be such an admission, will allow it to be entered on the re- 
cord at any time (;/). The declaration in other respects is the same, 
and is delivered or filed as in ordinary cases. A copy of the rule of 
admission is delivered with it, as above directed; for until the rule be 
served, the defendant is not compellable to plead (*). 

(t) The infant’s father is usually ap- (p) F. N. B. 63 K. 

pointed; but the Court, on motion, or (q) F. N. B. 63 K; Cro. Car. 161. 

perhaps a Judge at chambers, will ap- (V) Davie/t v. locket, 4 Taunt. 765. 

point some other person to be the in- (») Murnell v. Pick more, 2 Esp. 473. 

rant’s guardian, with the concurrence (?) See the form. Chit. Forms, 627. 

of the father. Claridge v. Crawford , 1 (u) Combers v. Watton , ] Lev. 224. 

D. & R. 13. See Bird v. Pegg, 5 B. & Aid. 418. 

ij) See the form. Chit. Forms, 625. (,r) 4 Co. 636; Id. 54 a; Swift v. Nott, 

(&) See form of rule. Chit. Forms, 1 Sid. 173. 

625. (//) Young v. Young, Cro. Car. 86; 

(l) See Archer v. Frowde, 1 Str. 304. Hutton, 92; Combers v. Watton , 1 Lev. 

(m) See form, Chit. Forms, 624. 224. 

(n) See form. Chit. Forms, 624 (c) 2 Sellon, 66. 

(«) See form, Chit.. Forms, 625. 
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By the 1 W. 4, c. 41, s, 10, the parol can no longer, as formerly, 
demur in actions by or against infants.' (Ante, 660.) 

The other proceedings in the cause are the same as in ordinary 
cases. 

The guardian (a), or prochein amy (6), cannot be a witness. . It 
has been held, in an action for slander, by an infant suing by guar- 
dian, that declarations made by the guardian on the subject are not 
admissible in evidence against the defendant (c). 

If the defendant wish to know the place of residence of the pro * 
chein amy or guardian, he may oblige the plaintiff to give him 
notice of it, by application to the Court, or to a Judge at chambers, 
for that purpose ( d ) ; and if the prochein amy or guardian be not a 
responsible person, the Court would probably order the appointment 
of some other in his stead (e), and tins was ordered in a late case 
before a Judge at chambers; but they will not make the infant give 
security for costs on that account (/). 

Costs.] If the defendant be entitled to costs, he may proceed for 
them by attachment against the prochein amy or guardian (g)\ or, it 
seem9, he may sue out execution, even a ca. sa ., against the infant 
himself, whether he have sued by prochein amy, &c. (/*), or not (*), 


Sect. 2. 

Actions against Infants. 

Process, Sfc.] An infant should not be holden to bail for any debt 
or other matter, where the plea of infancy #buld be a legal bar to the 
action. If holden to bail, however, the Court, it should seei%>would 
not discharge him on entering a common appearance, but would put 
him to plead bis infancy (k). 

An infant may be outlawed, if above the age of twelve years (/); 
or even under that age, if a female. 

The declaration is the same, and is filed or delivered in the same 
manner as in other cases. 


Appearance , plea, fyc.] An infant can appear and defend by guar- 
dian only, and not in person or by attorney ( m ). If he appear by at- 


( а ) Clutterbuck v. Lord Hunting- 
tower, 1 Str. 506. 

(б) Hopbine v. Neal, 2 Id. 1026. 

(<,*) Cowling v. Ely, 2 Stark. 306. 

(df Tomlin v. Brookes, IWils. 246. 

(e) See Turner v. Turner, 2 Str. 706. 
(/) Yarworth v. Mitchell , 2D. & R. 

423; Anon. 1 Marsh. 4; 2 Chit. Uep. 
359 * 

(g) James v. Hatfield, 1 Str. 548; 


Slaughter v. Talbot, Barnes, 128; Ca. 
Pr. C. B. 32. 

(h) Gardiner v. Holt, 2 Str. 1217. 

/j) Finlay v. Jot vie, 13 East, 6. 

(b) Madox v. Eden , 1 B. & P. 480; 
Vol. 1, p. 73. 

(/) Co. Lit. 128 a. 

(m) Co. Lit. 135 b; Frescobaldi v. Ky~ 
naston, 2 Str. 784. 
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tomey, (excepting in ejectment) (o), and judgment be given against 
him, it is error; ( VoL 1, 370) *( p)\ and the same, where several de- 
fendants appear by attorney, and one of them is an infant {q), even 
although they be sued as executors (r). But where judgment is given 
for the inlant, it cannot* be reversed for error on the ground of his 
having appeared by attorney (s). 

If the defendant appear by attorney, and the plaintiff happen to 
know that he is an infant, the Court upon application, or perhaps a 
Judge on summons, will order the appearance to be set aside, and 
that the defendant appear by guardian ( t ). And this, it seems, may 
be done at any time before judgment («). Before making the appli- 
cation, however, the plaintiff had better request defendant to name a 
guardian and appear by him (a:). A common appearance cannot be 
entered for the defendant by the plaintiff (y) ; and therefore, when 
the defendant in non-bailable actions neglects to enter an appearance, 
a Judge, upon application and without summons, will make an order 
“ that unless the infant appear within six days after personal service 
of the order, the plaintiff may assign John Doe for his guardian, and 
enter a common appearance for the defendant;” and upon affidavit 
of the service of this order, and shewing the original, the Judge will 
make the order absolute. An . admission is then drawn up, &c. and a 
common appearance entered as in ordinary cases (z). 

Ths.guardian (usually his father (a), or else some friend of the in- 
fant, willing to defend the action for him,) is appointed in the same 
manner as is mentioned in the last section ( b ). As to the removal of 
the guardian , see ante, 674. if the admission be special, it will only 
authorize the defence of the particular action specified in it. ( R . H, 2 
W. 4, r. 2). 

If an attorney have undertaken to appear for an infant, he must 
appear for him by guardian (c). ( See VoL 1, p. 35). As to the 

guardian’s liability to the attorney for costs, see axite, 674. 

If the defendant intends availing himself of his infancy as a de- 
fence, he had in general better plead it specially in bar. It may, 
however, be given in evidence under the plea of non assumpsit , in an 
action of assumpsit ( d ), or under the plea of nil debet in debt on sim- 


(o) Goodnght Wright, 1 Str.83. 
ip) 1 Ro. Abr. 287 > I'M. 2, 7*7» pi. 
13; 8 Co. 586/ 0 Co. 30 h. 

(q) Bird v. Or ms, Cro. Jac. 2 BO; King 
v. Marlm'ough, Id. 303; 1 Ro. Abr. 770, 
pi. 9; Coux v . Lowther , 1 Ld. Raym. 
600. 

(r) Frescobaldi v. Kynaston, 2 Str. 
7B3. 

(*) Bird v. Pegg, 5B.& Aid. 418. See 
Lit. Ent. 555, &c.; 2 Ld. Raym. 1476; 
1 Wils. 85. 

(t) Hindmarsh v. Chandler, 7 Taunt. 
488, 1 Moore, 250, S. C. ; Gladman v. 
Bateman , Dames, 418. And see Boys v. 
Edmeads , 2 Chit. Rep. 22; Paget v. 
Thompson, SBingh. 609. 


(u) See Shipman v. Stevens, 2 Wils. 
50; Ketryw. Cade, Barnes, 413. 

(,r) Shipman v. Stevens, 2 Wils. 50. 

(y) Tidd, 9th ed. 99. 

(s) 2 Sellon, 68. See Stone v. Attwott, 
2 Str. 1076. 

(а) See ante, G74 n. (i); Claridge v. 
Crawford, 1 D. <& R. 13. 

(б) See the form of the petition. 
Chit. Forms, 626; and of the guardian’s 
consent thereto. Id.; of the affida- 
vit of signing the same, Id. 625; of the 
Judge’s fiat and rule. Id. 626. 

(c) Power v. Jones, 1 Str. 445; Strat- 
ton v. Burgis, Id. 114. 

(d) Madox v. Eden, 1 B. & P. 481 a; 1 
Chit. PI. 510, 5th ed. 511, 516. 
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pie contract. But in debt on a specialty (e), or in covenant (/), it 
must be pleaded specially. We have seen {ante, p. 660), that by 
the 1 W. 4, c. 47, s . 10, that in an action by or against an infant on 
the bond of his ancestor, he can no longer as formerly pray that the 
parol may demur until he shall be of age. Bven before tlffe statute, 
if judgment were given that the parol demur, and error were brought 
on that judgment, the defendant could not plead his nonage in the 
court of error, and again pray the parol to demur (g). In an action 
against several persons, the defence of infancy, being personal, should 
be pleaded separately ( h ). Infancy may be pleaded with non os- 
sumpsit or nil debet , or, generally speaking, with any other plea (i). 
After setting aside a regular judgment, the Court have allowed de- 
fendant to plead infancy (Ar). The plea does not require counsel's 
signature; ( Vol . 1, 207) ; and it is within the racentrule of Court of 
T. T. 1 W. 4, ante, Vol. 1, 208, as to rules to plead double. Before 
you deliver or file the plea, annex a copy of the rule for the admis- 
sion of the guardian to it ( l ). * 

Whether the plaintiff declares on a joint contract against two 
defendants, and one of them pleads infancy, the plaintiff cannot enter 
a nolle prosequi as to hirn, and proceed against the other defendant 
in that action, but should commence a fresh action against the adult 
only ( m ). Where the defendant in assumpsit pleads infancy to a de- 
claration, consisting of several counts or demands, the plaintifjjpnay 
reply as to part of his demand, that it was for necessaries; to other 
part that the defendant was of full age at the time of the contract; 
and to the other part that he confirmed it after he came of age. 

The other proceedings are the same as in ordinary cases. 

The payment of money into Court on a plea of infancy, is not an 
admission of the plaintiffs right of action beyond the sum paid 
in (n). 

Coste.] An infant defendant is liable for costs, although a guardian 
have been appointed (o). 

Execution , The infant may be arrested on a ea. sa. {Vol. 1, 
408). The execution in this and other respects is the same as in or- 
dinary cases. 

Upon error brought by or against an infant, ly? should have a pro* 
chein amy or guardian appointed, as above directed. 

As to warrants of attorney by infants, see ante, 497. 

(e) Darby v. Boucher, l Salk. 279 
Zouch v. Parsons, 3 Bur. 1805; 1 Chit 
PI. 519, 5th ed. 

if) 1 Chit. PI. 523. 5th ed. 

(g) Aland, v. Mason, 2 Str. 861. 

(h) 1 Chit. PI. 590, 5th ed. 

(i) See Tidd, 9th ed. 056. 

Ik) Delafield v. Tanner, 5 Taunt 

356, 1 Marsh. 391, S. C. 


(l) See the form of the plea, Chit. 
. Forms, 112. 

(m) Chandler v. Parkes, 3 Esp. Rep. 
76; J affray v. Frebain , 5 Id. 47; A toko 
v. Ingham, 1 Wils. 89. 

(n) Hitchcock v. Tyson, 2 Esp. 482, n; 
post, Book 4, Part 1 , Chap. 9. 

. (o) Gardiner v. Holt , 2 Str. 1217; Dy. 

104. 
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CHAr. VIII 

ACTIONS BY AND AGAINST BARON AND FEME. 


Sect. 1 . 


Actions by Baron and Feme. 

There are but few peculiarities in actions by husband and wife 
and these have been already incidentally noticed in the course of the 
work. In general, wherever the cause of action would survive to the 
wife, she and her husband ought to be joined in the action (a). 
Where, however, the cause of action arises during coverture, the hus- 
band is frequently allowed to bring the action in his own name, or in 
the jofht names of himself and his wife (b). If a wife sue alone, the 
defendant may plead the coverture in abatement; or the coverture 
may be assigned by the husband for error, upon a writ of error coram 
nobis (c). And if she marry after writ, and before plea, her cover- 
ture must be pleaded in abatement, and cannot be given in evidence 
under the general issue (d). If she marry after plea, the coverture 
should be pleaded puis darrein continuance (e). If she sue alone, 
without having any legal interest whatever, she would be nonsuit- 
ed (f). If she sue jointly with her husband, when she ought not to 
have done so, the defendant may demur (g), or arrest the judg- 
ment (A), or bring error (i), if the defect appear on the pleadings, or, 
it should seem, nonsuit the plaintiffs at the trial if it do not. If the 
husband sue alone, when the wife ought to bejoined, the defendant may 
demur, move in arrest of judgment, or bring error if the defect ap- 
pear on the pleadings (k), or nonsuit the plaintiff if it does not (/). 

Where a wife, living separate from her husband under a deed of 

(a) Dunetan v. Burwell, 1 Wils. 224; («) Tidd, Oth ed. 849. 

Swithin v. Vincent, 2 Id. 227; 1 Chit. (/) Candellv. Shaw, 4T. R.361; 1 
PI. 5th ed. 81, 83. See form of aJJida- Chit. PI. 37- 

vit to hold to bail by feme, in an action (g) Buckley v. Collier , 1 Salk. 114; 
brought by baron and feme, Chit. Bum v. Bowler, 1 H. Bla. 108. 

Forms, 20. (h) Ab/xjtt v. Blojield, Cro. Jac. 644. 

(ft) Id. (t) Bi/lgood v. Way, 2 Bla. Rep. 1236. 

(c) Milner v. Milms, 3 T. R. 631; (&) Aleberry v. Walby, 1 Str. 229; Cro. 

ante, Vol. 1, 329, 370. Jac. 6 44. 

(d) Morgan v. Painter, 6T.R. 265; (0 Anon. 1 Salk. 282; Rumsey y. 

1 Chit. PI. 5th ed. 37- George, 1 M. & Sel. 280. 
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separation, brought an action as executrix in the joint names of her 
husband and herself, and the husband released the debt : the defen* 
dant having pleaded this release puis darrein continuance , the Court 
ordered the plea to be taken off the record, and the release to be 
given up to be cancelled (m). 

The proceedings to judgment are the same* as in other cases. 

As to scire facias upon the death of a feme covert plaintiff, or 
upon the marriage of feme sole plaintiff, see ante , 605; and as to 
warrants of attorney given to a feme sole, who marries before 
judgment, see ante t 496. 

In a late case, where in an action by husband and wife they were 
nonsuited, and she was taken in execution for the costs, the Court or- 
dered her to be discharged out of custody, unless in a given time the 
defendant would shew that she had some separajp property ( n ). 


Sect. 2. 

Actions against Baron and Feme. 

In bringing actions against husband and wife, the general rule is, 
that whenever the cause of action would survive against the wife, 
they ought to be sued jointly (o). Care should be taken not to bring 
an action against a feme covert, without making the baron also a 
party; otherwise she may plead her coverture in abatement or bar, 
according to circumstances; or the coverture may be assigned by the 
husband for error (p), upon a writ of error coram nobis . (See VoL 1, 
327, 370). This is the only course to be adopted where the feme 
covert is sued alone, and you cannot nonsuit the plaintiff at the 
trial ( q ). But if the action be brought against heron her supposed 
contract during coverture, you may plead the coverture in bar, or give 
it in evidence under the general issue, or non cst factum (r). If the 
action be brought against a woman while sole, and she marry pending 
the suit, the suit will not be abated, and you may proceed to execu- 
tion without noticing the husband (s). If the* husband be impro- 
perly sued alone, or the husband and wife be improperly joined, you 
may, if the defect appear on the pleadings, demur, move in arr- 


ow) InneU v. Newman, 4 B. & Aid. 
419. 

(n) Hoad v. Matthews , MS. K. B. 
April 24, 1833, 6 Leg. Obs. 220, S. C.; 
and see Sparkes v. bell, 8 B. & C. 1, 2 
M. & R. 124, S.C.; Vol.l, 393; post, 080. 

(o) Dunetan v. Harwell, 1 Wils. 224; 
S within v. Vincent , 2 Wils. 227 i 1 Chit. 


PI. 5th ed. 66, n. 

(p) See form, Chit. Forms, 248. 

(</) Milner v. Milne, at, 3 T. R. 031. 

(r) James v. Fowks, 12 Mod. 101; 
Line.h v. Hooke, 1 Salk. 7; 1 Chit. PI. 
5th ed. 08. 

(,v) King v, Jones, 2 Str. 811; Cooper 
v. llunchinson, 4 East, 021; post , 681. 
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rest of judgment, or bring error ( t ) : if it do not so appear, you may 
nonsuit the plaintiff at the trial. 

Process , <5*c.] In what cases a feme covert may be arrested upon 
process against her solely, or against her and her baron jointly, see 
Vol. 1, 71. In an aetidn against husband and wife, when the hus> 
band alone has been arrested, special bail may justify for him only, 
on his entering a common appearance for his wife (m). Where hus- 
band and wife were arrested, and the wife discharged out of cus- 
tody upon entering a common appearance, and the plaintiff then de- 
clared against the husband alone : it was holden irregular (.r). As to 
the service of non-bailable process upon baron and feme, see Vol. 1, 
450. In an action against the husband and wife, the husband may 
be outlawed and the wife waived (?/). 

If a feme covert t>e sued alone, she musfr appear in person; for she 
cannot appoint an attorney ( % ). But if the husband and wife be sued 
jointly, they may appear by attorney ; for the husband is capable of 
appointing an attorney for both (a). 

The other proceedings to judgment are the same as in ordinary 
cases. 

As to a writ of error by feme covert, see Vol. 1, 327, 329, 368, 
370; and as to the abatement of a writ of error, by the marriage of a 
feme sole, plaintiff or defendant, see Vol. 1, 334. As to scire facias 
upfltrthe marriage of a feme sole, defendant, see ante , 605. And 
as to warrants of attorney by a feme covert, or by a feme sole who 
marries before judgment, see ante, 495, 496, 497. 

Execution .] As to the cases in which property belonging to the 
wife may or may not be taken in execution for the debt of the hus- 
band, see Vol. 1, 393. 

If a ca. sa. be sued out against husband and wife, the wife maybe 
taken on it, and the Court will not discharge her ( b ) ; unless, perhaps, 
where she has no separate property out of which the demand can be 
satisded, or there appears to be collusion between the husband and 
the plaintiff to keep her in custody (c); the general rule being, that 
the wife shall be discharged, if in custody, before execution, but not 
after it ( d ). Also, if the husband die before execution, and the action 
survive against the wife, she may be taken in execution, in the same 

(t) Mitchinson v. Hew son, 7*T. R. W. Bl. 720, S.C.; Finch v. Duddin, 2 
348. fstr. 1237; Langstajf v. Rain , 1 Wils. 

(w) Coulson v. Scoff, 1 Chit. Rep. 75. 148; Rerriman v, Gilman, Barnes, 203; 

(x) Cattarns v. Player , 3 D. & R. 247- ante, Vol. 1, 408. 

(y) See Tidd’s Supplement, 63, and (e) Sparkes v. Bell, 8B. &C. 1, 2 M. 

practice there, stated, citing Smithy. & R. 124, S. C.; Hoad v. Matthews, 
Ashe, Cro. Car. 58; Bac. Abr. Outlawry, ante, 679, n. (»); Pitts v. Metier, 2 Str. 
C. 3. 1167; see Anon . Cro. Car. 513; Jackson 

(s) Co. Lit. 135; Quids v. Sanson, 3 v. Gabree, 1 Vent. 51, send), cont. 
Taunt. 261. (d) Roberts v. Andrews, 3 Wils. 124, 

(а) 2 Saund. 213; Vol. 1, 33. 2 W. Bl. 720, S. C. 

(б) Roberts v. Andrews, 3 Wils. 124, 2 
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manner as if the action were originally brought against her alone as a 
feme sole (e). .y 

If an action be brought against a feme sole, and pending it she 
marry, it seems she may be taken on a ca, sa., and the Court will not 
discharge her (/). The more regular mode of proceedingpflowever, 
in such a case is, to sue out a scire facias , in order to make the hus- 
band a party, and then to sue out execution against both. Moreover, 
in a fieri facias against the wife who married pending the action, it 
is irregular to take the goods of the husband ( g ) 

(e) 1 Ro.Abr«890; 2 Bac.Abr. Exe- Jones, 2Str.81J. 
cution, G. 4. (g) Doe d. Taggart v. Butcher, 3 M. 

{f) Doyle, y v. White , Cro. Jac. 323; & Sel. 557, 559. 

Cooper v. Hunchin, 4 East, 521 ; King v. 
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CHAPTER IX. 


ACTIONS BY AND AGAINST BANKRUPTS OR THEIR ASSIGNEES. 


Sect. 1. 

Actions by Bankrupts or their Assignees . 

For any debt due to the bankrupt, and for injuries to his property, 
previous to his bankruptcy (a), the action must of course be com- 
menced in the names of Ms assignees, that is, the official assignee and 
the assignees chosen by the creditors. But if the bankrupt at the 
time of his bankruptcy had no beneficial interest in the contract or 
property injured, as if he had assigned all his interest in the contract 
or property to a third person, then the action should bein the bankrupt’s 
name (6). The consent of the creditors is not necessary to enable the 
assignees to bring such action (c). All the assignees should sue, other- 
wise the defendant may plead in abatement, or nonsuit the plaintiff (rf) 
in actions ex contractu, though in actions ex delicto he could plead 
in abatement only (<?). When one of several partners becomes bank- 
rupt, the action must be in the name of the solvent partner and the 
assignees of the bankrupt (/); and, upon petition, the assignees may 
be authorized to use the name of the solvent partner without his con- 
sent, provided such partner, if no benefit be claimed by him by virtue 
of the proceedings, be indemnified against costs, and upon petition it 
may be ordered that he shall receive his share of the proceeds of the 
action (g). Before assignees have been appointed by the creditors, 
it should seem the official assignee may sue (h). When a new ap- 
pointment of assignees has been ordered, the new assignees are to 
sue. (6 Cr. 4, c. 16, s. 66) (i). When an assignee dies, or a new as- 
signee is chosen, the action will not be thereby abated; but the Court 


(a) See Hancock v. Cqffpn, 8 Bingh. 
358; Wright v. Fairfield, 2 B. & Adol. 
727; Arch. Bkt. L.253. 

(b) Winch v. Keelejf, 1 T. R. 019; 
Carpenter v. Marnell, 3 B. & P. 40. 

(c) Bozvn v. Williams, 2 Y. & J. 475. 
id) Snellgrove v. Hunt, 2 Stark. 424, 

1 Chit. Rep. 71. S.C.; Alldrit x. Kit- 
tridge, 6 Moore, 569; Arch. Bkt. L. 250. 

(e) Arch. PI. & Ev. 53, 54; Arch. 
Bkt. L. 256. 


(/) Thomason v. Frere, 10 East, 418; 
Eckhardt v. Wilson, 8T.R.140; Arum. 
12 Mod. 446. 

(g) See 6 G. 4, c. 16, s.89. 

(h) See Page v. Baner, 4 B. & Aid. 
345. 

(i) See Bloxam v. Hubbard, 5 East, 
407; 6, Moore, 569; Snellgrove v. Hunt, 
I Chit. Hep. 71 ; He Cosson y. Vaughan, 
10 East, 81. 
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may, upon the suggestion of such death or removal and new choice, 
allow the name of thq surviving or new assignee to be substituted in 
the place of the fopfer ; and the action may be prosecuted in the 
name of the said surviving or new assignee, in the same manner as if 
he had originally commenced it. Where an action has bepn com- 
menced by the bankrupt before the bankruptcy, the defendant may 
defeat the action by pleading specially the bankruptcy, fiat and as- 
signees’ appointment, and if he does so plead it in proper time, the 
assignees will be compelled to proceed de novo in their own names ( k )i 
If they are thus allowed to continue the action already brought, they 
must proceed in the bankrupt’s name to judgment; when, and not 
before, they can make themselves parties to the record, by scire fa- 
cias , as mentioned ante , 60C. So, if error be brought by or against a 
trader who afterwards becomes bankrupt pending the writ, the as- 
signees must proceed litmus name to judgment! (Ante, Vol, 1,334.) 
The assignees, however, should sue out a scire facias to revive the 
judgment, and make themselves parties to the record, before they sue 
out execution. {Ante, p. 606)(/). In a late case to an action of debt on 
an Irish judgment, the defendant pleaded jhat the judgment was en- 
tered up on a warrant of attorney given tithe plaintiff to secure pay- 
ment on a bond: that after the bond and Warrant of attorney were 
given, and before the judgment was entered up, the plaintiff became 
bankrupt, and the debt in question was vested in his assignee, who 
had brought an action on the judgment before that commencpjJ by 
the plaintiff, and that the same was still depending: it was held that 
the plaintiff was the person by whom the judgment ought to have 
been entered up, though after his bankruptcy; that in so doing, and 
in bringing the action, he might be considered as a trustee for the 
creditors; and the pendency of the other action, as here pleaded, was 
no defence (m). 

Process , #c.] As to the affidavit to hold to bail by assignees of a 
bankrupt, see Vol. 1, 85 (n). 

The process, &c. is the same as in ordinary cases. It need not, 
it seems, in this Court and in the Exchequer, describe the plaintiffs 
as assignees. {Ante, Vol. 1, 101, 102.) 

Declaration, 4*c.] The declaration an^ other pleadings in the cause 
are filed or delivered as in ordinary cases (o). ■> 

In actions by assignees, no proof shatl be required at the trial of the 
petitioning creditor’s debt, and of the trading and act of bankruptcy, 


(k) Bigg 9 v. Cox', 4 B.&C. f)20, ? D. 
& R. 409, S. C.; Kinncar v. Tarrant, 
15 East, 022. In the second edition of 
this work, a MS. case of Smith v. Hin-t, 
T. T. 11121, is cited as having decided 
generally, that, if the action be already 
commenced by the bankrupt before 
his bankruptcy, the assignefif in that 
case may either proceed in that action. 


or commence a new one; but this, as 
a general position, is, according to the 
above cases, incorrect. 

(l) See the form. Chit. Forms, 063* 

(m) Guinness v. Carroll, 1 B. & AdoL 
450. 

in) See the form, Chit. Forms, SO* 

(o) See Arch. Bkt. L. 257. See the 
form. Chit, forms, 623. 
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unless the defendant, " at or before pleading,” .shall give notice to 
such assignee that he intends to dispute somaind which of such mat- 
ters. (6 6. 4, c. 16, s. 90) ( p ). This notice Ipi not require personal 
service. Serving it on the attorney of the assignees, is sufficient; but 
a delivery of it to a maid servant at the house of the assignee is 
not (q). It has, however, been held sufficient that the notice was 
served on the clerk of the assignee at his counting-house (r). It 
must be served either at the time of pleading, or before it; if he plead, 
^without giving the notice, he cannot afterwards, evenljefore his time 
for pleading has expired, again plead with notice, until he have first 
obtained leave to withdraw his former plea (s). And where the clerk 
of the defendant’s attorney delivered*a plea of the general issue, but 
without notice to dispute the bankruptcy, and on the same day ob- 
tained back the plea under the pretence of correcting a mistake, and 
delivered another plea with the notice ttf&bhed, it was held insuf- 
ficient; the defendant ought to have moved to withdraw his plea (tf). 
The Court sitting at Nisi Prius will not, it seems, enter into the ques- 
tion, whether the plaintiff’s attorney has or has not undertaken to accept 
of notice after plea pleaded, if the fafct is disputed (w). It is not con- 
sidered as a part of defe«$|»t’s case at the trial, but he. may prove the 
service of it, as soon as we assignees attempt to make out a primd 
facie case, by producing the fiat, & c. .( x ). If the notice be of an in- 
tention to dispute the act of bankruptcy only, and depositions are 
rea<L£p prove the trading and petitioning creditor’s debt, this does not 
put the whole file of proceedings in evidence; but if the opposite 
party wish to inspect other depositions, or have them read, he must 
call for them, as part of his case (y). 

See as to the evidence necessary to support the action, Rose, on 
Evidence; Phillips on Evidence; 1 & 2 IP. 4, c. 56, s. 28, 29. 

Where a separate commission of bankrupt was sued out, before the 
1 & 2 IV. 4, c. 57, came into Operation, against A., and a joint com- 
mission against A. and B. ; and the assignees of A. brought an action 
against C., and recovered: the Court ordered the money to be paid 
into Court, until a petition then pending before the Lord Chancellor, 
to supersede the separate commission, should be decided (z). 

Costs , Sfc.] The costs are the same as in ordinary cases (a), ex- 
cepting that by 6 G . 4, c. 1$, s. 90, if the notice above mentioned be 
served, and the matters so disputed be proved or admitted at the trial, 
the Judge may, if he see fit,' grant a certificate thereof; and the as- 
signee shall thereupon be entitled to such costs (to be taxed) as were 

( 2 >) See the form. Chit. Forms, 028. v. Hell , 1 Stark. 328. 

(q) Howard v. Ramsbottom , 3 Taunt. (u) Folks v. Scudder , 3 C. & P. 232. 

520. (j) lie Charme v. Waine , 2 Camp. 

(r) WMger v. Browning , 2 C. & P. 324. 

523; 1 Mood. & M. 27* (.v) Black v. Thom, 4 Camp. 191. 

(*) Pooler. Bell, 1 Stark. 328; Rad - (z) Hodgkimonx. Travers, 2D. &R. 

more v. Gould, 1 Wightwlck, 80; Card- 409, 1 B. & C. 257, S. C. 
nerv. Slack, 0 Moore, 489. (a,) &be Arch. Bkt. L. 270; Andrews 

(t) Lawrence v. Crowder, 3 C. & P. v. SmmM Price, 212. 

229, l M. & P. fill, S. C ; and see Poole 
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occasioned by such notice, to be added to his own costs if he succeed, 
or to be deducted the costs, &c. of the other party, should he 
obtain a -verdict a cause be referred by oTder of Nisi Prius , 

the Judge or Court cannot certify under this statute (c). 

By 6 G . 4, c. 16, s. 44, in every action brought againsrtny per- 
son for any thing done in pursuance of that ‘act, if there be a verdict 
for the defendant, or if the plaintiff be nonsuit, or discontinue his 
action after appearance, or if upon demurrer judgment be given 
against the (Uintiff, the defendant shall recover double costs (d). 
This provision does not apply to the case of assignees defendants, Or 
those acting under them (e). ' 

The judgment and execution are the same as in orc&hary cases. 


Sect. 2. 

Actions against Bankrupts orAkctr Assignees. 

As to proceedings against members m^arliament, subject to the 
bankrupt laws, see ante, 618. And as to the time limited for bring- 
ing actions against assignees, &c., see Arch. Bkt. L. 259, 1 1. And as 
to actions against the commissioners or messengers, see Arch. Bkt. 
L. 13. •:e, 

Assignees cannot be sued as such at law; but they may be sued in 
their individual capacity for any cause of action arising to others from 
their acts, which they cannot justify under the fiat and their appoint- 
ment. They cannot, however, be sued by action for the amount 
of dividends, the proper remedy is by petition (/). Where the 
bankrupt held his assignee to bail in an action for money had and 
received, instituted with a view to try the validity of the fiat, the 
Court discharged the assignee upon a common appearance (g). 

Process , #c.] Mflgjgjj g cases in which a bankrupt can be holden 
to bail, and unde^^M^Ircumstances lie is privileged from arrest, 
see Vol . 1, 70, If bail have been put in for a defendant, 

and he afterwazwqpfine a bankrupt and obtain his certificate before 
the bail are fixed, the bail will be theretiy discharged; and an exon- 
eretur may be entered on the bail-pi^ce, upon application to the 
Court in term, or to a Judge in vacation. {Vol. 1, 416,417). And 
see, us to how far the bankruptcy of the defendant will discharge the 
sheriff or the bail below, Vol. .1, 136, 145, 148. 

The declaration is filed or delivered, as in ordinary cases. 

(6) See Atkins v. Seaward. 1 B. & B. <e) Worth v. Bubb, 2 B. & Adol. 177, 
275, 3 Moore, 601, S. C. ; Ward v. Abra- 1 Dowl. P. C. 326, S. C. 
hams, 1 B. & Aid. 367; Arch. Bkt. L. (/) Arch. Bkt. L.214; 6 G. 4, c. 16, 
270. v s. ill. 

(c) Barthrop v. Anderton, & (#) Chambers v. Bemasooni , 4 M. &' 

Scott, 361, 8 Bingh. 266, S. P. 218, 6 Bing. 498, S. C. 

(d) See Arch. Bkt. L. 11. 

VOL. II. 


L 
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Plea , 4*.] The general plea of bankruptcy need not be signed by 
counsel, and must be delivered to the plaiinf^ attorney, and not 
filed. ( Vol. 1, 207). But when the bankrttytcy and certificate are 
pleaded specially, the plea must be signed by counsel, and filed with 
the cleritfof the papers (A). 

If one of several defendants plead bankruptcy, the plaintiff may 
enter a nolle prosequi as to him, and proceed against the others (l), 
whether the action be upon contractor in tort; upon which nolle pro- 
sequi the plaintiff will be liable to the costs of that difendant. (3 & 
4 W. 4, c. 42, s. 32). 

In actions against assignees, they may plead the general issue, and 
give the special matter in evidence. (6 G. 4, c. 16, s.44) (m). 

In actions against assignees, if the plaintiff intend to dispute the 
petitioning creditor’^debt, the trading, or act of bankruptcy, he must 
“ before issue joined ” give notice to the defendants of his intention to 
dispute some and which of such matters; otherwise no proof shall be 
required at the trial of the facts above mentioned. (6 G. 4, c. 16, s. 
90) (w). Service of this notice, at the time of delivering the issue, 
will not be sufficient (o);>j$ud the Court sitting at NisiPrius will not 
enter into the question, whether the defendant’s attorney has or has 
not undertaken to accept of notice after issue joined, if the fact be 
disputed (p). Other points as to this notice have been already no- 
ticed, ante, 684. 

TKc issue is made up, and the other proceedings to judgment are 
the same as in ordinary cases. 

As to the evidence and witnesses in actions against assignees, see 
Arch. Bkt. L. 259; Roscoe on Evid . 413 to 452. 

Proof of debt, how far a discontinuance of action, 4*c.] By statute 6 
G. 4, c. 16, s. 59, no creditor who has brought an action against a 
bankrupt for a debt proveabld under the commission, shall prove a 
debt, or have any claim entered upon the proceedings under such 
commission, without relinquishing such action ; and if the bankrupt 
shall be in prison or custody at the suit of or detained by such cre- 
ditor, he shall not so prove or claim without giving a sufficient au- 
thority in writing for the discharge of such bankrupt; and the prov- 
ing or claiming a debt under a commission by a creditor shall be 
deemed an election by such creditor to take the benefit of such com- 
mission with respect* to the debt so proved or claimed; provided that 
such creditor shall not be liable to the payment to the bankrupt, or 
his assignees, of the costs of §uch action so relinquished by him; and 
that where a creditor shall have brought an action against such bank- 
rupt, and another person, his relinquishing such action against the 
bankrupt shall not affect such action against such other person : pro- 
vided also, that a creditor who has so elected to prove or claim, if 
the commission be afterwards superseded, may proceed in the action 
as if he had not so elected ; and in baftjrae actions shall be at liberty 

(k) See Arch. Bkt L. 281 , 282. <n)®e the form. Chit. Forms, 029. 

(/) Noke v. Ingham, 1 Wils. 89. (o) Richmond v. Hmpy , 4 Camp. 207. 

(m) Arch. Bkt. L. 234. (p) Folks' v. Scudder, 3 C. & P. 232. 
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to arrest the defendant de novo , if he has not put in bail below or per- 
fected bail above; orjej^Je defendant has put in bail or perfected such 
bail, to have recour«#l|$ainst such bail, by requiring the bail below 
to put in and perfect bail above within the first eight days in term, 
after notice, in the London Gazette , of the superseding sucMommis- 
sion, and by suing the bail upon their recoghizance, if the condition 
is broken ( q ). 

There is no need of a formal discontinuance of the action before 
the plaintiff proves his debt, for the proof itself operates as a discon- 
tinuance of it (r). But the defendant is, it seems, entitled to have 
a suggestion of the fact of the plaintiff having proved entered 
upon the record; before which the action is not legally termin- 
ated, so as to render further proceedings in it by either party ir- 
regular (s). If a creditor, however, who has proved his debt, were 
afterwards to bring an sejtfem for it, or proceed in an action already 
brought, although his election could not be pleaded in bar, yet the 
Court, in which such action was brought, would, upon application, 
stay the proceedings in it, or an application might be made to the 
Court of Bankruptcy to expunge the proof|gk or if the bankrupt were 
in custody at the suit of the creditor, the Wurt of Bankruptcy, upon 
petition, would order him to be discharged, and probably make the 
creditor pay the costs («)• In strictness, perhaps, nothing but actual 
proof, or claim of the debt, ought to be deemed a relinquishment of 
an action already brought, or of the creditor’s right to commence 
one (r) ; and, therefore, merely being assignee to the estate, unless 
the party be also a creditor, and have proved his debt, has been 
holden to be no election (y). Yet where a creditor, who had the 
bankrupt in custody upon mesne process, petitioned to be admitted to 
prove, and an order was made accordingly, the bankrupt was holden 
to be entitled to his discharge instanter, upon the making of the or- 
der ( z ) ; and lodging a detainer against a bankrupt in custody, and 
afterwards proving under the commission, will entitle the bankrupt 
to his discharge at the costs of the creditor (a). Even petitioning 
that the commission may be superseded, or, if found valid, that the 
party may be admitted to prove, or the like, will be deemed to be 
within the equity of the statute, so as to induce the Court, under 
circumstances, to injoin the creditor from proceeding at law (b), or to 
make him discharge the bankrupt out of custody before the petition 
can be entertained (c). If a creditor hpe two debts, perfectly dis- 
tinct in their nature, or due in different rights, and he prove one of 


( q ) See the prior repealed act, 49 G. 
3, c. 121,8.14. 

(r) Adams v. Bridger, 8 Bingh. 314, 
1 M. & Scott, 438, S. C.; Exp. Woolley, 
1 Rose, 394; Ex p. Clove r, 1 Glynn & J. 
271; Ex p. Frith, 1 Id. 166. 

(a) Kemp v. Potter, 6 Taunt. 549; 
Arch. Bkt. L. 110. 

{t) Harley v. Greenwood, 5 RiAc Aid. 
95. As to bringing an action fti afo- 
reign country, see Ex p. Cotesveerth, 1 
Deac. & Chit. 281. 


iul Arch. Bkt. L. 110. 
i x ) Arch. Bkt. L. 111. 

(y) Exp. Ward, 1 Atk. 163. , 

(s) Ex p. Irving, Buck, 423. 

{a) Exp. Cross, 2 Glynn & J. 100. 

(6) Ex p. JJozannett, 1 Rose, 181; 
Ex p. Hardinburg, Id. 204. And sec 
Exp. Joseph, Id. 184; Exp. Dickson, 
Id. 93. 

(c) See Ex p. Blaydes, 1 Glynn & J. 
179; Exp. Lord, 2 Rose, 422; Arch. 
Bkt. L. 111. 
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them, this will not prevent him from bringing an action against the 
bankrupt for the recovery of the other (d)jijhd although the debt, 
upon which the action is brought, was due ipd, provable at the time 
of proving the other debt (e), for the statute does not apply to ac- 
tions fs*. distinct demands brought subsequently to the proof or 
claim (/). 

Staying proceedings .] Under the 6 G. 4, c. 16, s. 120, which au- 
thorizes the discharge of a certificated bankrupt takfln in execution 
for a debt proveable under his commission, the Court has incidentally 
the power of staying, before judgment, proceedings against suchabank- 
rupt for such a debt (g). 

Costs, judgment, and execution.'] As to costs, see ante , 684, 685, 
The judgment is the same as in ordinary oitaes. 

As to a ca. sa. against a bankrupt, and his privilege from arrest, 
see Vol. 1, 409, 70, 116. As to a fi.fa. see Vol. 1, 394. And as to 
an elegit, it is clear that a judgment obtained even before the bank- 
ruptcy of a defendant catuaot be executed after it, upon lands in his 
seisin at the time of the wlnkruptcy ( h ). But if he had sold the lands 
previously to his bankruptcy, and after the signing of the judgment, 
the plaintiff might still extend them under an elegit (£). 

Formerly, if the defendant had been twice a bankrupt, and had not 
paftr 15s. in the pound under his second commission; if the plaintiff 
knew of any effects or lands belonging to him, he might have seized 
them under afi. fa. or elegit, and sold or extended them in satisfac- 
tion of his judgment. But by the 6 G. 4, c. 16, s. 1 27, if a person who has 
before been a bankrupt and has obtained his certificate, or has com- 
pounded with his creditors, or has been discharged by an insolvent act, 
becomes bankrupt, and obtains his certificate, unless his estate pro- 
duces (after all charges) sufficient to pay every creditor under the 
commission 15s. in the pound, such certificate will only protect his 
person from arrest and imprisonment; but his future estate and 
effects (except his tools of trade, and necessary household furni- 
ture, and the wearing apparel of himself, his wife, and children,) will 
vest in the assignees under the commission, who will be entitled to seize 
the same in like manner as they might have seized property of which 
such bankrupt was possessed at the issuing of the commission (/c). And 
this although the foVmer commission have been superseded ( l ); or al- 
though all the former creditors did not come in under the deed of compo- 
sition (m); or although the party taking advantage of this insufficiency 

(d) Watsomx. Madox, 1 B. & Aid. (h) See Arch. Bkt. L. 157, 1/2; 1 P. 
121; Qarley v. Greenwood, 5 Id. 95; Wms. 739. 

Dally v. Wolferston, 3 D. & It. 271; (i) Tldd, 835. 

Ex p. Bottenll, 1 Atk. 109; Exp. Mat- (A) See Ex p. Hodgkinson , 19 Ves. 

thews, 3 Atk. 817- 291. It seems this enactment extends 

(e) Bridget v. Mills, 12 Moore, 92. to cases where the former bankruptcy 

(/) j Exp. Glover, 1 Glynn & J. 271; and certificate were anterior to the 

Ri p. Edwards, 1 Mon. & M*A. 129; statute, see Robertson v. Score, 3 B. & 
Ex p. Sly, 2 Glynn & J. 173 ; Exp. Ed- AdokJ38. 

wards, 1 Mon. & M‘A. 116; Exp. Schle- (/) %homton v. Dallas, 1 Doug. 46a. 

singer, 2 Glynn & J. 392. (m) Slaughtei' v. Cheyne , 1 M. & Sel. 

(g) Sadler x. Cleaver, 7 Bingh. 769, 5 182. 

M. & P. 706, S. C. 



Execution against. 689 

of the second certifi&^fead himself signed it(»). But a composition 
with a certain claajpS^reditors, as for instance with joint creditors 
only (o), or a composition with all his creditors generally, if he have 
afterwards paid them “20$. in the pound before his bankrnjitcy ( p), 
will not deprive a bankrupt of the benefit of his certificate. This sec- 
tion is similar to the repealed statute, 5 G. 2, c. 30, s. 9, except in the 
concluding words. By the repealed statute, the future estate of the 
bankrupt who obtained his certificate under circumstances mentioned 
in this section, but whose estate had not paid 15$. in the pound, was 
made liable to creditors in the same manner as before the passing of 
that act ; but, by the present statute, all the future estate is vested in 
the assignees under the commission, and they take a present vested 
interest in such future property from the date of the assignment ( q ). 
And it has been held, that, as this section protects the person of the 
bankrupt, and vests the property in the assignees under the commis- 
sion, no action will lie against the bankrupt for a debt due prior to his 
commission, although he had compounded with his creditors be- 
fore he became bankrupt, and his esta$$ had not paid 15$. in the 
pound under the commission (r). If the bankrupt has not obtained 
his certificate under the first commission, a certificate obtained under 
the second is absolutely void at law ($). A third commission against 
a bankrupt, whose effects have not paid 15$. in the pound, is also 
void (/). 

If a bankrupt be in custody in execution, and obtain his certificate, 
he may be discharged upon application to any judge of the court 
wherein judgment was obtained. (C G. 4, c. 16, $. 126) (w). For this 
purpose, take out a summons before a judge , and after that (if not at- 
tended) a second summons; and upon producing the certificate , and an 
affidavit that the debt accrued before the bankruptcy, and that the cer- 
tificate had been obtained without fraud, the judge will make an order 
for the defendant's discharge . Also, before the bankrupt has obtained 
his certificate, a creditor at whose suit is in custody shall not be 
allowed to prove his debt under the commission, until he have first 
given a sufficient authority in writing for the discharge of such bank- 
rupt. (6 G. 4, c. 16, $. 59) (x). 

(») Philpot v. Corden , 5 T. R. 287- 

(«) Norton v. Shakespeare, 15 East, 

619. 

(p) Read v. Sotverb p, 3 M. & Sel. 78. 

(v) Exp. Robinson, 1 Mon. & M'A. 

44. 

(>•) Rike v. Nookes, 1 Mood. & Malk. 

303; and see Robertson v. Score, 3 iJ. & 

Adolp. 338. 

<*) Till v. Wilson, 1 M. & R. 580, 7 
B. &C.684, S.C.; Fowler v. Coster, 10 


B. & C. 427; Nelson v. Cherrill, 8 Binch. 
316. 

(t) . Fowler v. Coster, 10 B. Ac C. 427. 

(u) See Vol. 1, 409, and the cases 
there cited; and Arch. Bkt. L. 210, 211. 
It seems, that this section does not pro- 
tect the goods of the bankrupt, see 
Hanson v. Rlakey , 1 M. & P. 261, 4 
Bingh. 493, S. C. 

(a) See Arch. ilkt. L. 109* 231 ; ante , 
686 . 
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CHAPTER X. 

ACTIONS BY AND AGAINST IDIOTS AND LUNATICS. 

Idiots and lunatics may be holden to bail, and arrested, in the 
same manner, and under the same circumstances as other persons ; and 
the court will not discharge them out of custody on account of their 
insanity (a), even although the fact of their insanity have been esta- 
blished by a commission of lunacy previously to the arrest (6). ( Vol . 1, 
73). Nor will the Court allow an exoneretur to be entered on the bail- 
piece, merely on account of the insanity of the principal; {VoL 1, 
428) (e) ; but the bail must render him in their discharge. {Vol. 1,419). 

An idiot plaintiff must /appear in person, and then any one who 
prays to be admitted as hfc friend, may sue for him {d ) ; if defendant, 
he must also appear in person, and any one who can make a better 
defence shall be allowed to defend for him (e). 

A lunatic sues and defends in the same manner as other persons : 
if ofage, either in person or by attorney ; if under age, he must sue 
by prochein amy or guardian, and defend by guardian, as mentioned 
ante, p. 673, 676. 

(At) Nutt v. Vemcy, 4 T. R. 121 ; Ker- 1 33. 
not v. Norman, 2 Id. 390. (d) 4 Co. 124. See Co. Lit. 135, and 

(h) Steel v. Alan, 2 B . & P. 302. Vol. 1, 33. 

(c) Jbltotson v. Lord Galway, (iT.R. (e) Id. 
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CHAPTER XI. 


ACTIONS AGAInIt JUSTICES OF PEACF a CONSTABLES, <KC. 

Limitation of action."] Actions against justices of peace (a) for 
any thing done by them in the execution of their office (5), or against 
constables, headboroughs, or other persons acting by their orders or 
in their aid, must be commenced within six calendar months after the 
cause of action has accrued. (24 G. 2, c. 44, s. 8 ; 7 & 8 G. 4, c. 29, s. 75 ; 
7 & 8 G. 4, c. 30, s. 41) (c). The six months are to be reckoned in- 
clusive of the day of committing the act ( d ) ; for instance, if the impri- 
sonment or cause of action begins or ends on the 14th of December, 
it is a sufficient commencement of the action ft the writ issue on the 
14th of June ( e ). If the writ upon which the plaintiff declares has 
not been sued out within the six months, proof must be given at the 
trial that it was regularly continued down from a writ sued out within 
that time (/). 

Actions brought against officers of ttie customs, &c. for any 
thing done by them in the execution of their duty, shall be com- 
menced within six lunar ( g ) months, (6 G. 4, c. 108, s. 97), and 
actions against officers of the excise, & c. within three calendar 
months (7 & 8 G. 4, c. 53, s. 115), after the cause of action hdfe ac- 
crued (/*). 

Notice of action , fyc.] Before an action can be commenced against 
a justice of peace (i) for any thing done by him in the execution of 
his duty (/r), the attorney or agent for the plaintiff must, one calen- 
dar month at least (Z) previously to his suing out any writ against any 
such justice, or causing him to be served with process, deliver to him 
a notice in writing of such intended writ, &c., or leave such notice at 
hia usual place of abode ; in which notice the cause of action shall be 
clearly and explicitly stated ( m ), and the name of such attorney or 
agent, and his place of abode, shall be indorsed thereon (») ; and the 
attorney or agent shall be entitled to the fee of 20s. for preparing and 
serving such notice, and no more. The month begins with, and includes, 
the day on which the notice was served. (24 G . 2, c . 44, s. 1) (»). 

(а) See fully. Bum’s J., 26th ed.. Brings v. Evelyn, 2 H. Bl. 114; Entick 

tit. '* Justices — Constables .” v. Carrington, 2 W 11s. 275, 3J3urn’sJ., 

(б) See cases cited in note (i), infra. 2Gth ed. 491. 

(c) See the statute, and cases cited (k) What acts entitle a justice to 
in 3 Bum’s J., 26th ed. 495, 1 Id. 805. this notice, see 3 Bum’s J., 26th ed. 

(d) Clarke v. Davey, 4 Moore, 405. 491, and cases there collected; Rose. 

(<?) Hardy v. Ryle, 9 B. & C. 603. 475 ; Beevhey v. Sides, 9B.SC. 809; 

( f) Weston v. Fournier , 14 East, 491 . Parton v. Williams, 3 B. & Aid. 330. 

See the mode of entering and cuntinu- (/) See Castle v. Bwxlett, 3 T. R. 623. 
ing the writ, post , 699. {m) As to the form of such notice, 

(g) Croker v. Mactavish, 1 Bingh. 307- see 3 Burn’s J., 26th ed. 492, and cases 

(h) See Saunders v, Saunders, 2 East, there collected; Rose. 476. 

254; Codin v. Ferris, 2H. BL 14. (n) As to the indorsement, &c., see 

(i) See the 24 G. 2, c. 44; and as to 3 Burn’s J., 26th ed. 494, 495. 

who is a justice within it, see Jones v. (o) Castle v. llurdett, 3 T. R. 623. See 

Williams, 3 B. & C. 762, 5 D. & R. 654, the form of the notice. Chit. Forms, 
S. C. ; Morgan v. Palmer , 2 B. & C. 729 ; 630. 
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Before an action can be commenced against an officer of the excise 
or customs, or any person acting by his ord^ or in his aid (p), for 
any thing done by him in the execution of his Huty ( q ), the attorney 
or agent for the plaintiff must, one calendar month at least previously 
to his smng out any wrjt or process against 'fuch officer, deliver to 
him, or leave for him at his usual place of abode, a notice in writing, 
stating clearly and explicitly the cause of action (r), and the names 
and places of abode of the plaintiff and of the attorney or agent re- 
spectively, and the plaintiff shall not give evidence of any cause of 
action not contained in the notice. (6 G. 4, c. 108, $, 93, 94; 7 & 8 
G. 4, c. 53, $.114) (.?). 

Also, where an action is intended to be brought against a constable 
or other officer (/), or any person acting by his order or in his aid, for 
any thing done by him in obedience to a warrant under the hand and 
seal of a justice of peace («), a demand in writing of the perusal and 
and copy of such warrant, signed by the party demanding the same 
(or by his attorney) ( w ), must be made, or left at the usual place of 
abode of such constable or officer (x), by the plaintiff or his attorney 
or agent; and if the perusal and copy of the warrant be not granted 
within six days after being thus demanded (or before the action has 
been commenced) (y), the plaintiff may bring his action against the 
constable or other officer alone ; but if such perusal and copy be 
grained, then if the plaintiff sue the constable, &c. without making 
the justice also a party, upon proof of the warrant at the trial, the jury 
shall give a verdict for the defendant, notwithstanding any defect of 
jurisdiction in the justice who made the warrant. Or if the action be 
brought jointly against the justice and such constable, &c. then upon 
proof of the warrant the jury shall find a verdict for such constable; 
but if they find a verdict also against the justice, he shall pay to the 
plaintiff as well his costs in the action, as also such costs as the plain- 
tiff may have been obliged to pay to the other defendant. (24 G . 2, 
c . 44, s. 6). It may be as well to mention that this relates to actions 
of trespass and case only (*), and not to assumpsit (a), replevin (6), 
or the like. 


(p) See Clements v. Keen, 2 Smith, 
220; living v. Wilson, 4 T. R. 485; 
Greenway x. Hard, Id. 553; Wallace v. 
Smith, 5 East, 122; Williams v. Bur- 


gess, 3 Taunt. 127. 

(q) See Daniel v. Wilson, 5 T. it. 1; 
Rex v. Brady, 1 B. & P. 187 ; Norton v. 
Miller, 2 Chit. Rep. 140; Rose. 401. 

(r) See note (m), supra. 

(*) See note (m), supra. See the 
form of the notice. Chit. Forms, 631. 

(t) See the statutes and cases in 1 
Burn’s J., 26th ed. 802; Harper v.Carr, 
7 T. R. 270; Bui. N. P. 24; Entick v. 
Carrington, 2 Wils. 275. 

( u ) See 1 Burn’s J., 26th ed. 804; 
Starch v. Clarke, 4 B. & Adol. 113; 
Price v. Messenger, 2B. & P.158, 3 Esp. 


96, S. C.; Postlethwaite v. Gibson, Id. 
220; Money v. Leach , 3 Bur. 1742; MU- 
ton v. Green, 5 East, 233; Coupey v. 
Henley , 2 Esp. 542, n; Anon. 1 Str. 446; 
Bell x. Oakley, 2 M. & Sel. 259; Theobald 
v. Crichmore, l B. & Aid. 227; Partonv. 
Williams, 3 Id. 330. 

(w>) 1 Burn’s J., 26th ed. 805; Jory v. 
Orchard, 2B.&P.42. See the form. 
Chit. Forms, 631. 

(#) See Clarke v. Davey, 1 Burn’s J., 
26th ed. 804. 

(y) Jones v. Vaughan, 5 East, 445. 

(c) Lyons v. Golding , 3 C. & P, 586. 

(a) Bui. N. P.24. 

(b) Fletcher v. Wilkins , 6 East, 283; 
Water hops e v. Keene, 4 B. & C.211, C 
D, Sc R. 257, S. C. 
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Declaration .] The jKfiue mast be laid in the county in which the 
facts complained of w#e committed, in all actions of trespass or on 
the case against justicesof peace, mayors or bailiffs of cities or towns 
corporate, headborougfes, portreves, constables, tithingmen, church- 
wardens, &c., or other persons acting in their aid or by their com- 
mand (21 J, 1, c. 12, s . 5) (c), and in actions against officers of the 
customs (6 G. 4, c . 108, s. 97), or excise (7 & 8 G. 4, c. 53, s. 115), 
or persons acting in their aid, for any thing done in execution of their 
respective offices. And the same in actions against all other persons 
holding a public employment, civil or military, in or out of this king- 
dom, having thereby authority to commit to safe custody; or if the 
fact be committed out of the kingdom, the plaintiff may lay the 
matter as having been done at Westminster, or in the county in 
which the defendant shall then reside. (42 G. 3, c. 85, s. 6, and 
see 6 G. 4, c. 108, s.97). The declaration is in other respects the 
same as in ordinary cases. 

Plea, and other proceedings, ^c.] In actions against justicesof peace, 
constables, &c. officers of excise and customs, &c. and all other per- 
sons holding public employments, and having authority to commit to 
safe custody, as above mentioned, for any thing done by them in exe- 
cution of their respective offices, the defendants are not bound to plead 
any matter of justification, &c. specially, but may give it in evidence 
under the general issue. (21 J. 1, c. 12, s* 5; 42 G. 3, c . 85, s. 6; 

6 G. 4, c. 108, 6. 97; 7 & 8 G. 4, c. 53, s . 115)(<f). Where a per- 
son is not an officer within the meaning of these enactments, though 
he may have supposed he was so, he is not within the protection given 
by them (t»). 

Justices of peace (24 G . 2, c. 44, s. 2, 4; 7 & 8 G. 4, c. 29, s. 75; 

7 & 8 G. 4, c. 30, s. 41) (/), and officers of the customs and excise 
(6 G. 4, c. 108, s. 95, 96; 7 & 8 G. 4, c. 53, s. 116, 117) may tender 
amends before action brought, and plead such tender together with 
the general issue or other plea, with the leave of the Court; or, if they 
have neglected to tender amends, or the tender be insufficient, they 
may pay money into Court (even after issue joined and notice of trial 
given) (g), and such proceedings are thereupon to be had as in ordi- 
nary cases (ft). 

The plaintiff is bound, by the statutes above mentioned, to prove at 
the trial the service of the notice, otherwise the defendant shall be en- 
titled to a verdict; and he is restricted in his proof by this notice, in 
the same manner as he is by o. bill of particulars ($). 

(e) See Holton v. Boldero , cited per (g) Nestor v. Neuwomb , 3 B. h C . 
cur. 5 Bingh. 339. 159; and see Dwayne* v. Boys, 7Taunt. 

(d) See 1 Bum’s J., 26th ed. 806 ; 3 33, 2 Marsh. 356, S. C. 

Id. 497, 498. \h) See Casbourn v. Ball, 2 W. Bl. 

(e) Copland v. Powell, 8 Moore, 400, 859; Stringer v. Martyr , 6Esp. 134; 1 

1 Bingh. 369, S. CV, Jones v. Williams, H. Bl. 344. 

3 B. & C. 762, 5 D. & R. 654, S. C. (i) See Stringer v. Martyr , 6Esp. 

(/) See 3 Burn’s J., 26th ed. 496. 134. 
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As to damages in actions against justices of Mace (k), and in actions 
against offiesjptKff ilia excise or customs, see 312. 

If the planxti^e|)tain a verdict, still, in ac&$tis against officers of 
the customs or excise, he shall not be entitled to costs, if the Judge 
certify that there was -probable cause for the seizure, &c. (6 G. 4, 
e. 108, 8. 92; 7 & 8 G. 4, c. 53, $. 119) (/). And in actions against 
justices of peace, he shall not be entitled to costs, unless it be stated in 
the declaration that the acts complained of were done maliciously, and 
without reasonable and probable cause; nor shall he be entitled to 
costs, if it be proved at the trial that he was guilty of the offence of 
which he was convicted, &c. and that he had undergone no greater 
punishment than was assigned by law for such offence. (43 G. 3, 
c. 141 ; 7 & 8 G. 4, c. 29, $.75; 7 & 8 G. 4, c. 30, s. 41; Fol. 1, 
312) (n»). But if,^n actions against justices, constables, &c. the 
Judge certify that the injury was wilfully and maliciously com- 
mitted, it seems the plaintiff is e&itled to double costs. (24 G. 2, 
c.44, s. 7). 

The defendant, if he have a verdict, or if the plaintiff be nonsuit or 
discontinue the action, is entitled to double costs, in actions against 
justices, constables, &c. (7 J. 1, c. 5 ; 21 J. 1, c. 12 ; and see 7 & $ 
G.A , c. 29, s. 75; 7 & 8 G. 4, c. 30, s. 41) (w); to treble costs in ac- 
tions against officers of customs or excise; (6 G. 4, c. 108, $.97; 
7 8*8 G. 4, c. 53, s. 115); and to double costs, in actions against other 
persons holding public employment, civil or military, in or out of the 
kingdom, and having power to commit to safe custody. (42 G. 3, c. 85, 
s. 6). In order to entitle an officer to double or treble costs under 
these statutes, if it do not appear upon the face of the record that the 
action was brought against him as such officer, for something done 
by him in the execution of his duty, he must obtain a certificate to 
that effect from the Judge, at or after the trial (o). And it has been 
lately held that a certificate, that the defendant was churchwarden, 
and acted by virtue of his office, to entitle him to double costs under 
the statute 7 Jac. 1, c. 5, need not be granted immediately after the 
trial of the cause : and where the plaintiff is nonsuited, the judge 
before whom the cause was tried may, after an interval of four years, 
upon an affidavit that the defendant was within the provisions of the 
statute, grant a certificate to entitle him to double costs (p). 

(k) See Massey v. Johnson, 12 East, (o) Harper v. Carr, 7 T. R. 448; 

67. Grindley v. Holloway ', 1 Doug. 307, 

(0 See Laugher v. Brefitt, 5 B. & Aid. 308, n.; Devenish v. Merlins , 2 Str. 974; 
762, 1 D. & R. 417, S. C. Johnson v. Stanton, 2 B. & C. 621, 4 D. 

(m) See Rogers v. Jones, 3 B. & C. & R. 136, S. C.; and see Atkins v. Ban - 

409, 6 D. & R. 268, S. C. well, 3 East, 92. 

In) See 3 Bum’s J., 26th ed. 497; (P) Norman v. Danger, 3 Younge 8c 

Blanchard v. Bramble, 3 M. & Sel. 131 ; J. 203. 

Mackay v. Goodden , 1 Dowl. P. C. 463. 
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CHAPTER XII. 


ACTIONS AGAINST CLERGYMEN. 

As to the temporary privilege from arrest, which clergymen enjoy 
under particular circumstances, see VoL 1, 115. The only other pe- 
culiarity in the mode of proceeding against clergymen is in the exe- 
cution. 

When the sheriff, to a common fieri facias, returns nulla bona , and 
that the defendant is a benefice^ clerk, not having any lay fee ( a ), 
the plaintiff may sue out a fieri facias de bonis ecclesiasticis, directed 
to the bishop of the diocese, or to the archbishop, (during the vacancy 
of the bishop’s see), commanding him to make of the ecclesiastical 
goods and chattels belonging to the defendant, within his diocese, the 
sum therein mentioned (b), It is tested and returnable, and must be 
sealed and indorsed, in the same manner as a common fieri facias . 
( See VoL 1, 378, 390, #c.) Take this writ to the registrar of the dio- 
cese, who will thereupon issue a sequestration (c) (which is in the 
nature of a warrant) directed to the churchwardens, requiring them 
to levy the debt of the tithes and other profits of the defendant’s 
benefice. This sequestration must be published, by reading it in the 
parish church during divine service ; and afterwards at the church 
door, and fixing a copy thereon, provided that be the usual mode of 
publication in the diocese where the sequestered benefice is situ- 
ated (d); and as it seems the writ has priority only from the time of 
this publication (e), it should be done without delay. But the pro- 
perty is bound from the time when the sequestrator is appointed, 
and the publication is only necessary in order to give security against 
conflicting rights (/). Instead of directing this sequestration to the 
churchwardens, the plaintiff, upon giving security* to the bishop, may 
have it directed to persons of his nomination (g). 

If the entire debt be not levied in one diocese, the plaintiff, upon 
the return of the writ, may have a testatum fi.fa. de bonis ecclesias- 
ticis into another diocese, for the residue (h) ; or he may have an 
alias into the same diocese. 

Or, instead of a fieri facias de bonis ecclesiasticis , the plaintiff may 


(a) See Pickard v. Pacton > 1 Sid. 276; 
Dalt. 219; and see the form of this re- 
turn, Chit. Forms, 277. 

(b) See 2 Bac. Abr. Execution, G 6; 
Walwyn v. Awberry, 2 Mod. 238; ant# 
see the form of the writ. Chit. Forms, 
632. 

(c) See form, Tidd’s Forms, 380. 


Dennett v. Apperley , 6B. & C. 

(e) lCromp. 339; Tidd.1024. 

(/) Per Bayley , J., Bennet v. Apper- 
ley, 6 B. & C. 630. 

ig) 3 Bum, Ecel. Law, 317; Tidd, 
1023. 

ft) See the form. Chit. Forms, 633. 
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sue out a mlt^atkquestrari facias , directed, tinted, and returnable, 
&c. as the acids, commanding the bishojflo enter into the rec- 
tory and parilh church, and to take and sequester the same, and hold 
them, iSmii of the rents, tithes, and profits thereof, and of the other 
ecclesiastical goods of tlie defendant, he have levied the plaintiff's 
debt (i). This writ is in the nature of a levari f acids ; the writ above 
mentioned, in the nature of a fieri facias. 

If, to a special chpias utlagatum , the sheriff returns an inquisition, 
finding that the defendant had benefices but no lay fee, the Court will 
award a writ of sequestration on reading the transcript of the out- 
lawry and inquisition (k). 

Either of .these writs is a continuing execution, that is, continuing 
until all that has been commanded to be levied is levied; and if the 
sequestration issue before the writ is returnable, it is sufficient though 
it be not published till afterwards L And the plaintiff is entitled to 
the growing profits from time to time, though long after it is return- 
able, until he is satisfied the sum indorsed on the writ (m). If, 
however, it be actually returned, the bishop’s authority is deter- 
mined (w). 

The defendant has no right to have the writ returned, though he 
may have a return of the amount of the profits received by the se- 
questrator (o). 

The bishop, with reference to these writs, stands in the same situ- 
ation precisely as the sheriff with reference to writs in ordinary cases, 
and may be ruled, and is bound to obey the orders of the Court as to 
their execution, See., in the same manner as the sheriff (p). 

(i) See the form, Chit. Forms, G33; (m) Marsh v. Fawcett, 2 H. Bla. 532. 

and see Marsh v. Fawcett , 2 IT. Bl. 532. (n) Id. 

Oe) Rex v. Hind , 1 Dowl. P. C. 28(5, (a) Hart v. Veil art 1 Dowl. P. C. 434. 

1 C. & J. 389, 1 Tyrw. 347, S. C. ( p) See Rex v. liishop of London, 1 1). 

(7) Bennett v. Apperley, G B. & C.G30. & R. 48G; Bennett v. Apperlcy, G B. ta 

See Colebrooke v. Layton, 1 N. & M. C. (530, 9 D. & R G73, S. C 

384 . 
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CHAPTER XIII. 


ACTIONS J1Y PAUPERS. 

Who admitted to sue in formd pauperis .] Every poor person, who 
may have cause of action, shall have writs according to the nature of 
his case, without paying for the sealing or writing the same; and the 
justices shall assign him counsel and attornics, j^ho, together with the 
officers of the Court, shall act gratis. (11 II. 7, c. 12). The party 
applying must swear that he % not worth 51. excepting his wearing 
apparel, and the matter in question in the cause (a). ( It. H. 3 Jjf 4 J. 
2, r. 1, a). It is discretionary with the Court or chief justice to grant 
the indulgence of suing thus in formd pauperis ; they will not perhaps 
grant it, for instance, in an action for slander. It may be granted 
either at the commencement of the suit, or at any subsequent period 
of it; but if granted pendente lite , it has no retrospective effect (b). 
The privilege also extends only to the cause in which the admission 
has been granted ( c ). It is confined to plaintiffs, and cannot be granted 
to a defendant(d). 

Though an order has been made for admitting a party to sue in 
formd pauperis, yet if it appear that the plaintiff has no meritorious 
cause of action, the Court will discharge the order, though a Judge’s 
order for that purpose must be made a rule of Court before the Court 
will entertain a motion to discharge it (e). 

How admitted .] The party may be admitted, either upon motion 
in Court, (see R. H . 3 & 4 J. 2, r. 1), or (which is the mode usually 
adopted) upon petition to the chief justice (f). Write an affidavit to 
the effect above mentioned , on plain paper (f), and have it sworn by 
the pauper , before a judge or commissioner. Write out a petition also 
on plain paper , and signed by the pauper, stating the cause of action , 
and praying to be admitted to sue in formd pauperis, and that counsel 
and an attorney (naming them) may be assigned to him (f); and at 
the foot of it, get counsel to subscribe his opinion shortly , that the plain- 
tiff has good cause of action (f). Annex the affidavit to the petition ; 
take them to the chief justice's chambers , and his clerk will thereupon 
make out the order (f); pay him 2s. 6d. If moved for in Court , annex 
the affidavit and opinion to the brief; and afterwards draw tip the rule 
with the clerk of the rules . Take this rule or order to the different 

(а) Lil. Pr. Reg. 633. 259, pi. 4; Rex v. Wright, Hardw. 211, 

(б) See 1 & Y.282. . 253 

(c) Lil. Pr. Reg. (533 ; and see Gibson (e) Hawes v. Johnson, 1 Y. & J. 10. 

v. M'Carty , Hardw. 311. (/) See the form, Chit. Forms, 035. 

(d) Anon. Barnes, 320; 16 Yin. Abr. 
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Actions by Paupers. 

i 

offices through w hick you pass the proceedings, in order to avoid any 
demand for fees) and annex a copy of it to the declaration, before you 
deliver or file it. 

The proceedings in the cause are the same as in ordinary cases. 

Effect of the admission.'] After admission to sue in formd pauperis, 
the plaintiff sljall be at liberty to carry on all the proceedings without 
paying fees to the officers of the Court, or to his counsel or attorney. 
But if he afterwards have judgment in the action, the counsel, attor- 
ney, and officers are entitled to their fees, at least to such fees as 
shall be allowed by the master in taxing the costs ; for although they 
perform their several duties for the pauper gratuitously, his adversary 
should not be allowed^to derive any advantage or benefit from that 
circumstance. 

A pauper is entitled to costs, in all cases in which a defendant 
must pay them; but in no case, (except perhaps where he omits 
to proceed to trial pursuant to notice, or an undertaking, (infra),) 
is he obliged to pay costs (g). By 23 H. 8, c. 15, s. 2, he shall not 
pay costs, but shall suffer such other punishment as the Court shall 
deem reasonable. The only punishment, however, which the Court 
ever inflict, and this only in cases where the pauper has been guilty 
of very gross laches or other misbehaviour (ft), is to dispauper him ; 
but, Vhen thus dispaupered, lie is not liable for costs previously in- 
curred (i). But by a recent rule of Court, where a pauper omits to 
proceed, to trial pursuant to notice or an undertaking, he may be 
called on by a rule to shew cause why he should not pay costs, 
though he has not been dispaupered. (R. H. 2 W. 4, r.l 10). And the 
Court have stayed proceedings in a second action by a pauper, until 
the costs of a former nonsuit in an action for the same cause were 
paid (ft); hut there are instances in which they have refused even 
this (/)• A plaintiff cannot be dispaupered after judgment as in 
case of a nonsuit (m). If a pauper be admitted to defend a suit in 
Chancery in formd pauperis, his solicitor can only recover of him 
money actually paid out of pocket for the defence of the suit (n). 

(g) Rice v. Brown, 1 B. & P. 39; Blood Sid. 261. 
v. line, 3 Wils. 24. (k) Weston v. Withers, 2 T. R. 51 1. 

(ft) See Winter v. Slow. 2 Str. 878, (/) Brittain v. Greenville, 2 Str. 

983; Doe d. Leppingwell v. Trussell, 6 1121; Winter v. Slow, Id. 878; and see 

East,. 306; and see Anon. 2 Salk. 5f>7; Butler v. Inneys, Id. 891; 3 Wils. 24. 
AncSll v. Slotnotl, 8 Mod. 344. (m) Jenkins v. Hyde, 6 M. & Sel. 228. 

(<) Fortes* 820; Munford v. Bait, 1 (n) Philtpe v. Baker, 1 Car. & P. 633. 
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BOOK IV. 

— ♦ — 

PART I. 

PROCEEDINGS INCIDENTAL AND COLLATERAL TO THE ACTION. 


CHAPTER I. 


ENTRY OF PROCESS ON ROLL TO SAVE THE STATUTE OF LIMITA- 
TIONS. 

The 2 W. 4, c. 39, s. 10, enacts, “ that every writ of summons and 
capias may be continued by alias and pluries , as the case may re- 
quire, if any defendant therein named may not have been arrested 
thereon, or served therewith ; provided that no first writ shall be 
available to prevent the operation of any statute, whereby the time 
for the commencement of the action may be limited, unless the de- 
fendant shall be arrested thereon or served therewith, or proceedings 
to or towards outlawry shall be had thereupon, or unless such writ, and 
every writ (if any) issued in continuation of a preceding writ, shall be 
returned non est inventus, and entered of record within one calendar 
month next after the expiration thereof, including the day of such ex- 
piration ; and unless every writ issued in continuation of a preceding 
writ, shall be issued within one such calendar month after the expira- 
tion of the preceding writ, and shall contain a rnemorandum indorsed 
thereon, or subscribed thereto, specifying the day of the date of the 
first writ; such return to be made, in bailable process, by the sheriff or 
other officer to whom the writ shall be directed, or his successor in 
office ; and in process not bailable, by the plaintiff or his attorney 
suing out the same, as the case may be." This enactment ma- 
terially alters the former practice, under which it was not neces- 
sary to enter any continuances of the second or subsequent writs 
until the plaintiff replied to the plea of the statute of limitations (a). 

(a) See Harris v. Wool ford, 0 T. R. more v. Rattenbury, 5 B. & Aid. 452, 1 
617; Doe Hears v. Dolman, 7 Id. 618; D. & R. 27* S. C. 

Gregory v.Hurrill, 1 Bingh. 324; Beard- 
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And if the plaintiff declared within a year after suing out the first 
process (provided he had not been nonprossed before that time) con- 
tinuances were hot necessary, and even the first process need not have 
been returned or filed, though otherwise it must have been so (6). 
As to the mode of saving.the statute in ejectment, see ante , 529 (c). 

If you proceed by writ of summons, sue out the writ against the de- 
fendant a$ 4 in ordinary cases , ( ante , Vol. I, 448), within the time 
limited for bringing the action. If the defendant has not been served 
therewith within four calendar months from its date inclusive, then 
you must , within a calendar month after the expiration {d) of the writ, 
inclusive of the day of such expiration , return on the writ non est in- 
ventus (e);” and within the same time get a roll , {Vol. 1, 222), and 
enter the writ and return thereon, with the award of an alias writ of 
summons ( e ). Make out a docket paper (/). Take the writ, roll, and 
docket paper to the clerk of the judgments and docket the entry, and he 
will mark the writ; pay him 2s. the entry, 3s. the docket. Then carry in 
the roll as directed, Pol. 1, 223 , and file the writ with thecustos brevium. 
After this, and within one calendar month after the expiration of the 
first writ of summons , inclusive of the day of such expiration , sue out 
an alias writ of summons against the defendant, as in ordinary 
cases {ante, Vol. 1, 451). Indorse on, or subscribe to this alias 
writ, a memorandum specifying the day of the date of the first 
ivrit«(f). If the defendant has not been served with this alias 
writ within four calendar months from its date inclusive, then you 
must , within a calendar month after the expiration of the alias writ, 
inclusive of the day of such expiration , return on such writ i( non est in- 
ventus and within the same time enter on the roll, containing the entry 
of the first writ, this alias writ and return thereon, together with the 
award of a pluries {g). Make out a docket paper {g). Take the alias 
writ and docket paper to the clerk of the judgments , and docket the 
entry, and he will mark the writ ; pay him 2s. the entry , 3s. the 
docket. File the writ with the custos brevium. Afterthis, and within 
one calendar month after the expiration of the alias writ of summons, 
inclusive of the day of stick expiration , sue out a pluries writ of sum- 
mons against the defendant, as in ordinary cases. {Ante, Vol. 1, 451). 
Indorse on or subscribe to this pluries writ a memorandum specifying 
the day of the date of the first writ {g). If the defendant has not been 
served with this pluries writ within four calendar months from its date 
inclusive, then you must, withih a calendar month after the expiration 
of the pluries writ, inclusive of the day of such expiration, return on such 
writ “ non est inventus and within the same time enter on the roll con- 
taining the entry of the first writ this pluries writ and return thereon,, 
together with the award of a pluries (li). Make out a docket paper (A). 

(6) Worley x. Lee, 2 T. R. 112; Pm- months after its date, inclusive of such 
ny v. Harvey, 3 Id. 123; Parsons v. date. 

King, 7 Id. 6; Stanway x. Perry, 2B. (e) See form, Chit. Forms, 6.36. 

& P. 157. (/) See form. Chit. Forms, 637. 

(c) Fanelain x. Shackleton, 5 Bur. (g) See form, Chit. Forms, 638. 

__ l4 . . _ , {h) See form, Chit. Forms 639. 

(tf) The writ expires in four calendar 
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Take the pluries writ and docket paper to the clerk of the judgments, 
and docket the entry , and he will mark the writ; pay him 2s. the entry, 
3s. the docket. File the pluries writ with the custos hrevium. After 
this, proceed by other pluries writs of summons , and get them issued, 
returned , and filed in the same manner , until Me defendant has been 
served therewith , or until you have obtained his appearance under a 
writ of distringas , or have outlawed him . It should seem that the writ 
issued in the continuation of a preceding writ must not be issued until 
the preceding writ be returned and filed; for no writ can be continued 
unless it be first returned and filed, the Court until that time having 
no conusance of the action, so as to enable them to award an alias , 
&c. (i). Care must be taken that the writ upon which the defendant 
is ultimately brought before the Court, be of the same species with 
that originally sued out and entered on the roll, as above mentioned, 
and that the continuances correspond with both. If the first writ be 
a summons, all the continued writs issued must be also alias or plu- 
ries writs of summons, and not writs of capias, and so vice versd (k). 
We have seen ( Vol . 1, 375) that continuances of meBne process, and 
of writs of execution, differ materially in this respect. The Court 
may, it seems, allow an amendment of the continuances entered (l), 
and also of the writ itself, if merely voidable and not void(m). 

If you proceed by writ of capias, the same practical observations 
above made as to proceeding by writ of summons will be applicable, 
except as relates to the arresting instead of serving the defendant , and. 
except that you take the writs of capias to the sheriffs office, and get 
him or his successor in office to return “ non est inventus” («). 

(») See Weldon v. Grog, 1 Tidd, GO; queore if the distringas can be deemed 
Vincent's case. Comb. 346; Attwood v. a writ to continue the writ of sum- 
Burr, 7 Mod. 5. mons; and see words of the 10th sect. 

(k) Smith v. Bower, 3 T. R. GG2; and of the 2 W. 4, c. 39, ante, 699. 
see, as to what writs were formerly ( l ) See Taylor v. Gregory , 2 B. & 
considered good continuances of the Adol. 257. 

preceding one, JBeardmrre v. Ratten- (m) A writ returnable on a general 
hury, 5 B. & Aid. 452, J D.&R.27* S. return day, instead of a day certain, 
C.; Pago v. 'Nmvman, H B. & C. 489, was formerly held sufficient to save the 
2M. & R. 528, S €.; Plummer v. Wood- statute. Leadfjiter v. Mark land, 2Bla. 
bume, 4B. & C. 025, 7 D. & R. 25, S. Rep. 1131; and see Karr or v. James, 
C. ; and cases there cited. In Mr.Tidd’s Willes, 255; Smith v. Bower, 3 T. R. 
little work, on the UniJOrmity of Pro- 6 62. 

cess' Act, p. GO, is a form of entry of («) See forms of entries, &c.,of writ* 
a distringas, as if that writ was a mode of capias. Chit. Forms, 639 to 041, 
of continuing a writ of summons; but 
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CHAPTER II. 

OUTLAWRY. 

Sect. 1. Upon Mesne Process, 70 2 to 709. 

2. Upon Final Process, 710. 

3. Reversal of Outlawry , 710. 


Sect. 1. 

Outlawry upon Mesne Process „ 

What, and in what cases .] Outlawry is a punishment inflicted by 
law, for a contempt' in avoiding the execution of the process of the 
king’s court: the party outlawed is to be imprisoned if he can be 
found ; he forfeits to the king (a) his personal chattels presently, and 
his real chattels and the profits of his lands immediately upon office 
found ; and he is incapacitated from suing in his own right, from serv- 
ing on juries, &c. But, by outlawry in personal actions, the party does 
not forfeit any freehold lands, nor a rent-charge for life, nor for arrears 
which accrue for the rent during his life, nor are copyholds liable to 
be seized ( b ). Nor is his competency as a witness in a personal action 
destroyed (c). In civil actions, outlawry is rather in the nature of pro- 
cess to compel the defendant to submit to the jurisdiction of the 
Court: if outlawed upon mesne process, he may, upon putting in and 
perfecting bail, or entering an appearance, reverse the outlawry as of 
course; if upon final process, he may reverse the outlawry, upon 
payment of the debt and costs. 

Where a defendant, therefore, keeps out of the way in order to 
avoid an arrest, outlawry is the proceeding usually adopted to bring 
him before the Court; and it is advisable, where it is intended to hold 
the defendant to bail, and he has property which can be taken under 
a special capias utlagatum. But in non-bailable actions, the proceed- 
ing by summons and distringas, mentioned Vol. 1, 456, is preferably, 
being much less expensive, and more expeditious. 

Outlawry may be adopted against men above the age of twelve 
years ( d ), and against women of any age ; in which latter case, the 
defendant is said tb be “ waived,” not outlawed (c). In an action 
against husband and wife, fhe husband may be outlawed, and the 
wife waived (/). 


Writ and process.] Formerly, the action must have been com- 
menced by original writ , otherwise process of outlawry would not 
lie, either upon mesne or final process (g). But now, by the 2 W. 
4, c. 39, the action must either be commenced by writ of capias , or 


(а) See Rex v. Cooke, 1 M'Clel. & Y. 
19(5. 

(б) Com. Dig. Utlagary, D. 3. 

(c) Co. Lit. 6. b. 

(d) Co. Lit. 128. a. 

(e) Id. 122. b. 


(/) See Tidd’s Supplement, 63, and 
cases and practice there noticed. 

(g) Crew v. Bails, 1 Leon. 329. See 
Edwards v. Carter, 1 Str. 473; Gent v. 
Abbott , 8 Taunt. 187- 
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writ of summons and distringas thereon ; and sect 5 of that act 
enacts, “ that, upon the return of non est inventus as to any defen* 
dant against whom such writ of capias shall have been issued, and 
also upon the return of non est inventus and nulla bona as to any 
defendant against whom such writ of distringas, as hereinbefore 
mentioned, shall have issued (whether sucli writ of capias or dis- 
tringas shall have issued against such defendant only, or against 
such defendant and any other person or persons), it shall be lawful, 
until otherwise provided for, to proceed to outlaw or waive such de- 
fendant by writs of exigi facias, and proclamation, and otherwise, in 
such and the same manner as may now be lawfully done upon the re- 
turn of non est inventus to a pluries writ of capias ad respondendum , 
issued after an original writ. Provided always, that every such writ 
of exigent* proclamation, and other writ subsequent to the writ of 
capias or distringas, shall be made returnable on a day certain in 
term ; and every such first writ of exigent and proclamation shall 
bear teste on the day of the return of the writ of capias or distringas, 
whether such writ be returned in term or in vacation; and every 
subsequent writ of exigent and proclamation shall bear teste on the 
day of the return of the next preceding writ ; and no such writ of 
capias or distringas shall be sufficient for the purpose of outlawry or 
waiver, if the same be returned within less than fifteen days after 
the delivery thereof to the sheriff*, or other officer to whom the same 
shall be directed.” Also, by section 6, of the same act, outlawry ^or 
waiver may be obtained on final process in an action commenced by 
capias or summons. 

When you intend holding the defendant to bail, prepare your affi- 
davit of debt, and a pr recipe for the officer, as in other cases . {Vol. 1, 
109). Also, get a blank writ of capias, (which may be had at the 
stationer's , or elsewhere ), and fill it up according to the form and di- 
rections , as mentioned ante, VoL 1,96 to 106. The capias must be 
directed to the sheriff of the county, in which you intend that the 
defendant shall be outlawed; and it is usual, when expedition is de- 
sirable, to outlaw the defendant in London, for he can be there ex- 
acted every fortnight, in other counties only every month. Take the 
affidavit, prcecipe, and writ, to the signer of the writs, who will sign the 
writ; and the affidavit, if not already sworn, may be sworn before him. 
at the same time ; pay him 2s . Gd. for signing, ar}d Is. for the affida- 
vit, if sworn before him. Leave the affidavit and pracipe with him . 
Take the writ to the seal office, and get it sealed ; pay 7 d. ( R.M . 3 W. 
4, r. 2)< Indorseitwith the four first mentioned indorsements, as directed 
ante, Vol. 1, 106 to 108. Takv the writ to the sheriff's office , and leave 
it there fifteen days , at least, before you want him to return it ; and, at 
the expiration of that time, get him to return it “non est inventus" (h)» 
Then leave the writ and return with the filacer of the proper county , 
who (as he acts also as clerk of the exigents ), will make out the exigi 
facias and writ of proclamations. It is not, it seems, absolutely re- 

* Sic. by the attorney; but it may be ques- 

ts See the forms applicable to these tionable whether he can do so under the 
proceedings. Chit. Forms, 64 2, &c. present writ of capias; and see the end 
Formerly, the return might be made of the 10th section of 2 W. 4, c. 39. 
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quisite that the affidavit to hold to bail should be made and filed until 
the defendant have been arrested: it maybe better, however, to make 
It at the time above mentioned. ( See post , 707). 

Wljgn you do not intend holding the defendant to bail, prepare 
and sue out a writ of summons, as in ordinary cases, and in the man- 
ner pointed out , ante, Vol. 1, 448. You must afterwards obtain an 
order of the Court , or a Judge, for a writ of distringas , as directed 
ante , Vol. 1, 458; and if leave to issue it be granted , issue it accord- 
ingly, in the form and according to the practice, as directed Vol. 3 , 
458. The distringas should be directed to the sheriff of the county in 
which you intend that the defendant should be outlawed. In London 
the defendant may be exacted every fortnight, in other counties every 
month. Take the writ of distringas to the sheriffs office , and leave it 
there fifteen days, at least, before the return day, and, at the expiration 
of that time get him to return it “ non est inventus and nulla bona.” 
Then leave the writ and return with the filacer of the proper county, 
who ( as he acts also as clerk of the exigents ) will make out the exigi 
facias, and writ of proclamations. 

Exigi facias, The exigi facias is a judicial writ, commanding 

the sheriff to demand the defendant from county court to county 
court until he be outlawed; or, if he appear, then to take and have 
hijn before the Court on a day certain in term, to answer to the 
plaintiff in an action of &c. (i). It must be tested on the day of the 
return of the capias or distringas, whether in term or vacation; it must 
be returnable in the same or the following term, on a day certain, 
and must have fifteen days at least between the teste and return ; (2 
W. 4, c. 39, s. 5); and, if possible, you should regulate the return day 
so that five hustings in London, or county courts elsewhere, may be 
held between the teste and return of the writ, in order to save the 
expense of an allocatur exigent ; for the exigent shall have such a re- 
turn as that five county courts may intervene between the teste and 
return (k), Get this writ signed by the filacer ( who acts as clerk of the 
exigents), and sealed. If the defendant be imprisoned, or beyond 
sea, at the time of the exigent awarded, or after the teste, and before 
or at its return, the Court will reverse the outlawry ( l ). But the 
Court would not reverse the outlawry merely on the ground of the 
defendant having constantly appeared in public during the proceed- 
ings against him, unless, perhaps, he swore that he had had no notice 
of them ( m ). 

The writ of proclamations recites the exigi facias, and requires the 
sheriff to make three proclamations, in pursuance of stat. 31 El. c. 
3 (n). It should be directed to the sheriff of the county where the 
defendant shall be actually dwelling at the time of the exigent awarHed, 
(31 El. c. 3, s. 1), otherwise the Court will reverse the outlawry (o); 

(i) See the form, Chit. Forms, G42, 127. 

and the notes there. (n) See the form, Chit. Forms, 645. 

(k) Com. Dig. Pleader, 2 W. 4. (o) Raper v. Cooke , 3 B. & C, 529, 5 

(Z) Pont, 710. D. & R. 302, S. C. 

(m ) Johnson v. Driver , 1 Dowl. P.C. 
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■*. 

but in practice it is usual to direct it to the same sheriff the exigi fa- 
cias and other writs were directed to ; if directed to a different sheriff^ 
it is called a writ of “ foreign proclamation ” ( p ). It must be tested 
and returnable the same as the exigi facias . (31 El. c. 3, s. 1; %WA, 
c.39, s. 5). Get it signed by the filacer, and sealed. Unless this writ 
be regularly sued out and returned (q), according to the directions of 
the statute, the outlawry will be void, and may be reversed. (31 El. 
c. 3, s. 1) (r). 

Take these writs to the officers of the sheriffs, to whom they are di- 
rected, respectively , and they will be executed. The exigi facias is 
executed, by exacting the defendant at five successive county courts, 
or in London at five successive hustings, unless before that time the 
defendant appear and put in bail, &c. ; and the writ must bfe actually 
in the sheriff’s possession at the time the defendant is demanded ( s ). 
The writ of proclamations is executed by making three proclama- 
tions : one in the county court or hustings ; one at the general quarter 
sessions; and one other of these proclamations to be made one month 
at least before the quinto exactus, on a Sunday, immediately after 
divine service and sermon, at or near the usual door of the church or 
chapel of the town or parish where the defendant was dwelling at 
the time of the awarding of the exigent. (31 El. c. 3, s. 1). Where 
one month had not elapsed between the proclamation at the church 
door and the quinto exactus, the Court reversed the outlawry (f). 

If you find by the sheriff’s return (u) to the writ of exigent, that 
there have not been five county courts or hustings between the teste 
and return of it, sue out with the filacer another writ, called an “ allo- 
catur exigent (x),” and leave it with the sheriff, as above directed, who 
will thereupon exact the defendant at the next and subsequent county 
courts or hustings, so as to make the number of county courts or hust- 
ings at which the defendant has been demanded upon both writs, five. 
If upon this writ the defendant be not demanded the requisite num- 
ber of times, you may sue out another writ of allocatur exigent , and 
have it executed in the same manner. 

The defendant must be exacted upon these several writs, at succes- 
sive county courts or hustings; for if any county court or husting 
have intervened, the several writs of exigent , &c. already executed, 
are without effect, and you must sue out an exigi facias and writ of 
proclamations de novo (y). 

Appearance , <$*c.] If, before the return of the exigent the defendant 
wish to appear voluntarily, then, in non-bailable actions, let him enter 
an appearance with thefilacct f the term in which the exigent issued, 
as directed Vol. 1, 454 ( 2 ), who will thereupon make out a supersedeas; 
pay him 3s. ; or you may make out the supersedeas yourself {a), upon 

( p) See the form, Chit. Forms, 645. It) Taylor v. Waters, 3D. & R. 575, 

(y) See form of return, Chit. Forms, 2 13. 8r C. 353, S. C. 

644. (m) See the form, Chit. Forms, 644. 

(r) See Ilex v. Yandell , 4 T. R. 521 ; \x) See the form. Chit. Forms, 644. 
Volet x. Waters, 3 D. & R. 55; Ilayer v. (y) 2 Seilon, 265. See Plowd. 371; 
Cook, 5 D. & R. 302, 3 B. & C. 520, S. C. Whitwick v. Hovendon, 3 Lev. 245. 

{«) Volet v. Waters , 3D. & R. 55; post, (s) See form. Chit. Forms, 342. 

7U>. (a) See the form. Chit. Forms, 646. 
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getting a note of particulars of the exigent from the filacer, and get 
him to sign it. Get it sealed; pay Id. Leave it at the sheriff* s of- 
fice before the return of the exigent , and he will thereupon cease to 
execute the latter writ, and make a return to it accordingly (b) ; pay 
him 2s. 6d. The suing out of the supersedeas is, it seems, deemed 
equivalent to entering a common appearance, and therefore a cbm- 
mon appearance is rarely actually entered in such a case (c). If, 
however, the action be bailable, the defendant must put in and perfect 
special bail {which is done as in ordinary cases , ante , Vol. 1, 151 to 
180), before the filacer can issue the supersedeas {d). 

If the defendant be arrested on the exigent , he must give bail to 
the sheriff, as in ordinary cases, or remain in custody. 

But if the defendant be not arrested on the exigent, nor appear 
voluntarily, as above mentioned, then, after being exacted five times, 
and proclaimed thrice, he is outlawed. The writ of exigent is then 
returned, with the five exactions thereon stated with certainty as to 
time, place, &c. together with the judgment of outlawry by the co- 
roner, or in London by the recorder ( e ). The writ of proclamations 
must also be returned. File the writ of proclamations with the custos 
brevium; and take the writ of exigent and return to the filacer, who 
( as clerk of the outlawries ) will make out the capias utlagatum . 

Capias utlagatum, #c.] The capias utlagatum is general or spe- 
cial; the former against the person only, the latter against the per- 
son, lands, and goods. The general writ of capias utlagatum com- 
mands the sheriff to take the defendant, so that he have him before 
the Court on a day certain, (2 W. 4, c. 39, s. 5), to do and receive 
what the Court shall consider of him (/). Get this writ signed by 
the filacer ( who acts as clerk of the exigents), and sealed. Both thi3 
and the special writ may issue into any county, at the option of the 
plaintiff, without being testatum writs {g). 

When the defendant has been arrested on the capias utlagatum, if 
the action be non-bailable, the sheriff shall discharge him, upon an 
attorney’s undertaking in writing to appear for the defendant and re- 
verse the outlawry. (4 & 5 W. Sf M. c. 18, s. 4). Or, if the action 
be bailable, the sheriff shall discharge him, upon his giving a bond, 
with two sufficient sureties, for double the sum for which special bail 
is required, conditioned for his appearance by attorney at the return 
of the writ, or if given afte» the return, then for his appearance at 
some return in the following term, {Id. s. 5), to reverse the outlawry, 
and to do and perform such other things as shall be required by the 
said Court; {Id. s. 4); which “ other things” include putting in bail 
to a new action ( h ), pleading within a limited time, putting the plain- 
tiff as nearly as possible in the same condition he would otherwise 

(b) Bee form of return, Chit. Forms, Rex v. Yandell, 4 Id. 521. 

647. (/ ) See, the form. Chit. Forms, 647; 

(c) See Peach v. Wadland , Barnes, the like to a county palatine, Id. 

319. Or) Anon. 1 Vent. 33; Gilb. C. B. 17. 

(d) Camjjbell v. Daley, 3 Bur. 1920. (h) See Graham v. Henry, IB . & Aid. 

(e) See Rex v. Almon , 5 T. R. 202; 131. 
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have been in, and the like. Or, the plaintiff may, if he will, instead 
of putting the defendant to reverse the outlawry, consent to his being 
discharged by supersedeas, upon his putting in and perfecting bail; 

The sheriff is bound to take the bond above mentioned, in bail* 
able actions, whether there be ary sum indorsed on the capias* utla- 
gatum or not (i). The plaintiff, however, should, as soon as the de- 
fendant is arrested, make an affidavit of debt, and file it with the 
filacer if he have not already done so, {see ante, 703), and should give 
a memorandum or copy of it to the officer in whose custody the de- 
fendant is. 

It has been held, that a bankrupt who hfs been outlawed, and his 
person arrested, and goods taken iy the sheriff, under a capiat utla- 
gatum, is not entitled to be relieved, on summary motion, from aucli 
arrest and levy, except upon the terms of appearing to the action, and 
putting in and perfecting special bail, although the plaintiff had also 
proved her debt under the commission, and received a dividend, after 
which the action was commenced for the balance ; for, until those 
terms are complied with, he has no locus standi in judicio ( l ). But, 
during the forty-two days allowed for the examination of the bankrupt 
under the 117th section of the 6 G. 4, c. 16, the bankrupt cannot be 
arrested under the capias utlagatum: and if he be, the Court of 
Bankruptcy will discharge him (m). 

Special capias utlagatum , §c.~\ The special capias utlagatum , life 
the general writ, commands the sheriff to take the defendant; and 
thus far it is executed, and the defendant is discharged, upon an at- 
torney’s undertaking or upon giving a bond to the sheriff, in the same 
manner as when the writ is general. But the special writ also com- 
mands the sheriff to inquire, by a jury, of the defendant’s goods and 
lands, to extend and appraise the same, and to take them into the 
king’s hands and safely keep them, so that he may answer to the 
king for the value and issues of the same (n). Get this writ 
signed by the filacer , and sealed. As the inquiry and extent in 
this case, however, are merely to compel the appearance of the de- 
fendant; if he be arrested, and give the undertaking or bond above 
mentioned, before this part of the writ be executed, it would be a 
very harsh proceeding to inquire of and extend his property after- 
wards, and, I believe, is never done. But if he have not been ar- 
rested, or have not given the undertaking or bond above mentioned, 
or have not appeared or put in bail to the original action, the sheriff 
must summon a jury to inquire of the defendant’s property, real and 
personal, in possession and in action, and to appraise the same; and 
you may subpoena witnesses before the inquest, to prove the de- 
fendant’s interest in the property, and its value. As soon as the in- 
ti) Crocoft v. Gledowe, 3 Bur. 1432. Burr. 211.0, 2127, the Court thought an 

(/) Summervil v. Watkins, 14 East, outlaw rdievable under on insolvent 
536. It seems that bankruptcy and act. 

certificate are no ground of discharge (>n) Kip. Hemsley, Jan. 1832, Court 
of a prisoner in custody on a capias ut - of Review, 1 Deacon & Chit. Rep. 16. 
lagatum; Beauchamp v. Tomkins, 3 (n) See the form. Chit. Forms, 648. 

Taunt. 141 ; but in R. v. Castleman, 4 
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quest is taken, the sheriff takes possession of the property found by 
it, and returns the special capias utlagatum, annexing thereto the in* 
quisition (n). Get the writ and return from the sheriff \ and get it filed 
with the filacer, as clerk of the exigents (o), who will give you a tran- 
script of it for the Exchequer. As to the sheriff’s right, to poundage, 
upon executing this writ, see Graham v. Grill, 2 M. 8f Sel, . 294; and as 
to a landlord’s right to his rent, where goods, &c. are thus taken on 
a capias utlagatum , see St. John's College v. Murcott , I T. R. 259. 
The Court will not, on the 4 & 5 W. fy M. c. 18, s. 4 & 5, restore 
goods taken on a special capias utlagatum (q). 

If the defendant have not as yet appeared or put in bail, and there 
be no probability of his doing so, you may proceed to obtain satis- 
faction for your debt and costs out of the property thus seized. For 
this purpose, take the transcript the filacer has given you to your clerk 
in court (r) in the Exchequer , who, after giving a rule for persons to come 
in and claim the property seized , will upon the expiration of that rule 
make out for you a venditioni exponas commanding the sheriff iq sell 
the goods (s); a levari facias to levy the issues and profits of the free - , 
hold land (/), and a scire facias to recover debts due to the defend- 
ant (u), if necessary . Take these writs ( or such of them as you may 
think proper to sue out) to the sheriff, who will titer eupon sell the goods, 
levy the issues, or summon the parties on the scire facias, as thereby 
directed. If to a special capias utlagatum the sheriff return an inqui- 
sition finding that the defendant had benefices, but>,$o lay fee, the 
Court will award a writ of sequestration on reading the transcript of 
the outlawry and inquisition (w). 

When the goods have been sold, &c. if the amount do not exceed the 
sum of 50/. move the Court of Exchequer that it be paid to you, and an 
order will be granted accordingly. Your clerk in court will thereupon 
draw tip the order (a), and also a subpoena requiring the sheriff to pay 
you the money (y); and the sheriff being served therewith, will pay you 
the amount mentioned in the return to the venditioni exponas, deduct- 
ing his poundage. - 

But if the money in the sheriff’s hands exceed till sum of 50/., * 
then petition (z) the lords of the treasury that it may bepMd over to you, 
who will thereupon refer it to the solicitor of the treasury (a% Get a 
certificate of the proceedings upon the outlawry from your clerk in 
court (b); make an affidavit of the debt and costs before a baron (c); and 
leave these, together with your attorney's bill , and the venditioni exponas 
and return, before the solicitor of the treasury , who will thereupon 

(n) See the form of the return and of (u) See Giib. C. B. 10; Alworth v. 
the inquisition. Chit. Forms, 648, 649. Hutchinson, 1 Lutw. 330. 

(o) Reynolds v. Adams, 3 T. R. 578* (w) Rex v. Hind, 1 Dowl. P. C. 286, 

(q) Anon. 1 Tidd, 133. 1 C. & J. 389, 1 Tyrw. 347, S. C. 

(r) In revenue business, and all mat- (x) See a form. Chit. Forms, 654. . 

ters connected with the king’s revenue, (y ) See a form. Chit. Forms, 655. 

or which involve revenue rights and (s) See form, Chit. Forms, 651, 
questions, the sworn and side clerks 652. 

have still' the exclusive privilege of (a) See form. Chit. Forms, 653. 

practice. Prac. Exch.12. (6) See form, Chit. Forms, 653. 

(#> See a form, Chit. Forms, 649. (c) See a form. Chit. Forms, 654. 

(ti See a form, Chit. Forms, 650. 
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make his report (c). File this report with the clerk of the treasury; 
and a warrant will then he issued , directing the attorney-general to 
consent to an order (d) ; which being taken to the attorney-general , he 
will give his consent of course. Then move the court , and get the order 
and subpoena from your clerk in court, as above mentioned; and the 
sheriff \ upon being served with the order, fyc. will pay you the money. 
This proceeding usually costs from 20/. to 25/. 

In the same manner, if your debt be considerable, and the chattel 
property not sufficient to satisfy it, you may obtain a lease or grant 
of the king’s right to levy the issues of the defendant’s freehold lands, 
by petition to tiie lords of the treasury (e). A warrant will thereupon 
be granted for the lease, and the lease be made out at the Pipe-office 
of the Court of Exchequer (/). 


Declaration after outlawry.l If the defendant enter an appearance, 
or put in and perfect bail, before lie is outlawed, as mentioned ante , 
705, the plaintiff may declare against him as in ordinary cases, in 
actions by summons or capias , as the case nay be. But if he be 
once outlawed, the process hitherto sued out against him is deter- 
mined, and you cannot declare upon it (g). Upon reversing the out- 
lawry, however, the defendant appears to a new action to be brought 
r against him by the plaintiff for the same cause; and the plaintiff has 
until the end of the second term next after the reversal of the out- 
lawry, to declare against him. (31 El. c. 3, s. 3). Alter that time, 
the defendant may refuse to receive a declaration; in which case his 
bail are discharged, and the plaintiff will be obliged to sue out new 
process against him. If the plaintiff declare in time, he is not obliged to 
lay his venue in the county into which the summons or capias issued ; 
but may lay it in any other county, at his pleasure. ( R . H. 2 W. 4, 
r. 40) (h). 

Where there are two defendants, and one only has appeared or is 
in custody, then after proceeding to outlawry against the other, you 
may declare against the one who has appeared, alone, stating the out- 
lawry of the other in the commencement of your declaration (/'). In 
such declaration you mu.st state that the co-defendant was outlawed 
in the particular suit; stating that he was “in due manner” outlawed 
would not suffice (j). There is no occasion to refer to the record of 
outlawry (k). The declaration must be intituled or appear on the face 
of it to have been filed or delivered some # day subsequent to the out- 
lawry (/). 


(c) See a form, Tidd’s Forms, 49. 
id) See a form. Id. 4i». 

(e) Sec* form of petition. Chit. Forms, 
651. 

(/) 2 Scllon, 290 to 292. 
iff) See Hesse v. Wood, 4 Taunt. 691. 
\h) Whitwick v. Hovendm, 3 Lev. 
245. See form of judgment of nonptos 
for not declaring after defendant’s ap- 
pearance on the cjiigi facias, Chit. 
Forms, 655. 

VOL. II. 


(i) See form. Chit. Forms, 65‘ ; Haiffh 
v .Conway , 15 East,]; Goldsmith v. Levy, 
4 Taunt. 2519; ante, 039, and Vol. 1, 187; 
and see Fort v. Oliver , I M. & Sel 242. 

(j) Saunderson v. Hudson , 3 East, 
144; Haiffh v. Conway, 15 East, 1. 

(k) Macmichael v. Johnson, 7 Fast, 

(0 See <sM Abbott, 8 Taunt. 187. 
2 Moore, 87* S, C. 


M 



no 


Outlawry upon final Process. 


Sect. 2. 

Outlawry upon final Process . 

If the action were commenced by writ of summons or capias (2 H\ 
c. *39, s. 6), then if non eat inventus be returned to the ca. sa ,, you 
may (without suing out an alias or pluries ca. sa.) sue out an exigi 
facias as directed ante, 704, and upon the return thereof sue out a 
capias utlagatum , general or special, as directed ante, 706, 707 (m). 
A writ of proclamations is not necessary. 

If the defendant be arrested on the capias utlagatum , he must re- 
main in custody until he have reversed the outlawry (»). If his 
property have been taken under a special capias utlagatum, you may 
proceed to get the produce of it paid over to you in satisfaction of 
your debt and costs, as directed ante, 708. 

After error brought, you cannot proceed to outlaw the defendant 
on the judgment (o). 


Sect. 3. 


Reversal, fyc. of Outlawry. 

The defendant may be relieved from the outlawry, either by re- 
versing it, or by obtaining the king’s pardon. 

There arc two modes of reversing a judgment of outlawry: upon 
motion, or by writ of error coram nobis. The latter, however, is sel- 
dom or ever resorted to in practice, being much more expensive and 
dilatory than the former ; for the Court will now reverse an outlawry 
upon motion, for error in fact not appearing upon the record, (such 
as that the defendant was in prison (p), or beyond sea, at thetimeof the 
exigent awarded (q), and this though he purposely went abroad to 
avoid the outlawry or his creditors (r),) as well as for defects or errors 
in the proceeding apparent on the record. But the Court will not 
set aside an outlawry merely on the ground of the defendant's having 
constantly appeared in public during the proceedings against him, 
unless perhaps he swears he had no notice of them ($). 

Though the outlawry be illegal and voidable, it cannot be set aside 
by a third person in a collateral action ( t ). 


<wi) See as to the forms, Chit. Forms, 

{«) See Res v. Wilks, 4 Bur. 2539, 
2540. 

(o) Spinks v. Bird, Pr. Reg. 184, 
Barnes, 434, S. C. 

( p) Beauchamp v. Tomkins, 3 Taunt. 
141; Help v. Hewson, Barnes, 321; 
J antes v. Jenkins, 9 Moore, 589. 


(V) Hesse v. Wood, 4 Taunt. Ml ; 
Citaham v. Henry, 1 B. & Aid. 131 ; Bry- 
an \ .Wagxtajfc, 5 B. & C. 314, 8 I). 8: 
It. 208, 1M.& P.135,*., S.C. 

(r) Id. 

Johnson v. Driver, 1 Dowl. P. C. 

<0 Symonde v, Parminter, lW.Bln. 

20 . 
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Reversal upon motion.'] The Court, or a Judge at chambers, will 
reverse the outlawry as a matter of course, upon condition that, in 
outlawry upon mesne process, the defendant put in and perfect bail, 
or enter a common appearance, to a new action, according as the ac- 
tion is bailable or otherwise : in outlawry upon final process, upon 
the defendant’s satisfying the plaintiff his debt or damages ; and in 
both cases, upon payment of costs ( u ). Formerly the defendant was 
obliged to appear in person, when he applied to reverse an outlawry ; 
but now he may appear by attorney (4 & 5 fV.ty M. c. T8, s. 3) (or). 
If the party outlawed do not appear in person, the person making the 
application must state in his affidavit that he makes it on the behalf 
and by the authority of the outlaw (y). A party outlawed can only 
appear in court for reversing his outlawry, and not for any other 
purpose (»). A motion to reverse an outlawry Has been refused be- 
cause the record was not in court (a). 

In nonbailable actions, the Court order the defendant to enter a 
common appearance; in bailable actions, to put in and perfect bail. 
( See 4 & 5 W. % M. c , 18, s. 3). In this latter case, however, it is 
entirely in the discretion of the Court, whether the recognizance be in 
the alternative, to pay the condemnation money or render the de- 
fendant; or absolute, for the payment of the condemnation money, as 
in the case of bailin error (6). Where the defendant was abroad at the 
suing out of the exigent , and it appeared that he had not gone abrotid 
for the purpose of avoiding the process of the court, bail in the alter- 
native merely was required (c). To this, however, there is one ex- 
ception, namely, where the defendant seeks to reverse the outlawry 
for want of proclamations ; then, before the allowance of the writ of 
error, or reversing the outlawry by plea or otherwise, he must put in 
bail, not only to appear and answer the plaintiff, but also to satisfy 
the condemnation, provided the plaintiff shall begin his suit before 
the end of two terms next after allowing the writ of error, or other- 
wise avoiding the outlawry (31 El. c. 3, s. 3) ; in which case it is not 
at the discretion of the Court to order the recognizance to be in the 
alternative (d). 

In order to reverse the outlawry upon mesne process, in nonbail- 
able actions, enter an appearance for the defendant , as directed Vol. 1 , 
454 ; and get a certificate from the clerk of the common bails of your 
having done so. Get a copy of the exigent , and mark on it some com- 
mon error (if no real error be in the proceedings) such as the want of 
addition , or that the defendant was in prison or out of the country at 


(u) See Summcrvtl v. Watkim, 14 
East, 536; Hesse v. Wood, 4 Taunt. 891 ; 
Solly x. Forbes, 2 Moore, 567, 8 Taunt. 
516, S. C. 

(r) Anon. Loflft, 372, 520. 

U0 Plunket v. Buchanan, 5 D. & R. 
625, 3B. 4c C. 736.S.C. 

(3) Louchcs v. Hotoe&te, 1 M. & P. 


(6) Graham v. Henry, 1 13. & Aid. 131. 
(<•) Id. ; and see Graham v. Grill, I 
M.& Sel.409; Mathews x. Gibson, 8 East, 
527; Havelock v. (hidden, 12 East, 622, 
Serocold v. Hampsey , Id. 624. 

(d) bee Tidd, 9th ed. 141, 142; Tay- 
lor v. Waters, 2 B. & C. 353, 3 D. & H . 
575, S.C.; Roger v. Cooke, 3 B. Sr C, 
529, 5 D. 4c R. 302, S. C. 
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the time of issuing the exigent , or the like ; and take these to a judge 
at chambers, and he will make an order for the reversal of the outlaw- 
ry , upon payment of costs. Take the order to the filacer , who will 
thereupon enter the proceedings on the roll (if they have not already 
been entered by the plaintiff ), and docket the same in his office . Then 
take the order and roll to the master , who will mark in the margin of 
the roll that the outlawry is reversed / after which you take the roll 
back to the filacer , who will mark the outlawry reversed in his book , 
and enter the reversal on the roll (e). You then take the roll , and file 
it in the treasury , as directed Vol. 1, 223. If the outlawry have 
been entered on the roll by the plaintiff’s attorney, you must take the 
order to the master, who will thereupon attend at the treasury , and 
mark the roll: after which the filacer enters the reversal on the roll , 
and strikes the enti y of the outlawry out of his book , as above men- 
tioned. If the order be drawn up on payment of costs, the costs 
must of course be taxed and paid before the outlawry can be reversed. 

In bailable actions, as soon as your bail have justified, or, if done 
at any time afterwards, then upon affidavit of the bail having justi- 
fied, move the court to reverse the outlawry. Previously to making 
the motion , give the copy of the exigent , marked as above mentioned , 
to the master , who will shew it to one of the judges at the time the mo- 
tion is made. Then take the rule to the filacer , and proceed as above 
directed. 

The defendant may also sue out a supersedeas with the filacer, 
upon w hich he shall be discharged out of custody, if taken on the 
capias ullagatum , or it will prevent the sheriff from executing a ca- 
pias ullagatum , general or special, against him in the same cause, if 
not already cxecuted(/). Or if his property he still in the sheriff’s 
hands under a special capias ullagatum, and the produce of it not 
paid over to the plaintiff (g), it shall be restored to him by a writ of 
amoveas manus , or other proceeding in the Court of Exchequer, for 
which he must apply to his clerk in court. 

When the defendant is outlawed after judgment, he may reverse 
it upon application to a judge at chambers. As the condition of re- 
versing it in this manner, however, is the payment of the debt and 
costs to the plaintiff, you must first get him to enter satisfaction on 
the roll, before you can make the application. Get a certificate to 
that effect from the clerk of the treasury ; and take it, together with a 
copy of the exigent marked as above mentioned, to a judge at cham- 
bers, who will thereupon make an order. Afterwards you proceed as 
above directed. 

Reversal by writ of error."] Judgment of outlawry may be reversed 
by writ of error corain nobis, either for matter of law apparent upon 
the record, or for matter of fact not appearing upon it. (See VoU 1, 

(?) See the form of supersedeas, 656. 

Chit. Forms, t>f»8. (p) See Pinfold v. Northep , 2 Lev. 49; 

(/) See a form of entry , Chit. Forms, and see 5 Co. 90; Cro. EL 278. 
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329). As to the mode of proceeding in this case, see Vol. 1,370, 324 (h). 
Bail must be put in and perfected in the same cases and in the same 
manner, as where the outlawry is reversed upon motion, &c. If the 
judgment be reversed, the supersedeas is made out and signechby the 
clerk of the errors (*). 

This mode of proceeding by writ of error, however, is very seldom 
adopted in practice; for the Court will always afford relief upon mo- 
tion) as already mentioned, if the defendant be willing to comply with 
those conditions upon which alone they will grant it, namely, enter- 
ing an appearance or putting in and perfecting bail, and paying the 
costs of the outlawry, where the outlawry was upon mesne process; 
or paying the debt and costs, and the costs of the outlawry^ where the 
outlawry was upon final process. There may be cases, however, in 
which reversing an outlawry by writ of error iftay be advisable. 


Costs .] The party reversing the outlawry is in all cases obliged to 
pay the costs (k). But where it has appeared that the plaintiff pro- 
ceeded to outlawry, merely for the purpose of harassing and oppress- 
ing the defendant, — as where it appeared that the defendant was ac- 
tually in custody at the suit of the plaintiff for another cause of 
action, at the time of the exigent awarded (7), or where the defendant 
was constantly to be met with, and might have been arrested, or 
served with process ( m ), — the Court have ordered the plaintiff t» re- 
verse the outlawry at his own expense. 


(h) See as to the form, Chit. Forms, 
24ti to 254. 

(i) See a form of supersedeas. Chit. 
Forms, 658. 

(A) See Graham v. Grill, 1 M. & Sel. 
409; Summcrvil v. Watkins, 14 East, 
536; Hesse v. Wood, 4 Taunt. 091; G/-« 
ham v. Henry, 1 B. & Aid. 131. 


(?) Adlamc v. Cotehatch, 2 Salk. 495 ; 
James v. Jenkins, 9 Moore, 589. 

(m) Seabrook v. Howkin , Sir Thos. 
Jones, 211; Hilliard v. Smith, Comb. 
19; Hill v. Wilkes, 12 Mod. 413. See 
Holman v. Brazier, Barnes, 320; Tam- 
worth v. Smith, Id. 322; Roger v. Cook, 
3 B. & C. 532, 5 D- & R. 302, S. C. 
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CHAPTER III. 


REMOVAL OF PRISONERS INTO THE CUSTODY OF THE MARSHAL. 

Prisoners in the custody of the sheriff, or in the prisons of in- 
ferior courts, may be removed into the custody of the marshal, by the 
writ oihabeas corpus ad faciendum el recipiendum (usually called a ha- 
beas corptis cum causd,) or by the writ of habeas corpus ad responden- 
dum, or the writ ofi habeas corpus ad satisfaciendum, according to 
circumstances. 

Habeas corpus cum causd .] If the defendunt be in custody of the 
sheriff, or in the Fleet or other prison, under process of this Court, he 
has a right to remove himself into the custody of the marshal, if he 
wish it, by this writ of habeas corpus cum causd, even although he 
should also at the same time be detained upon process of the Com- 
mon Pleas or other Courts. Or if he be not in custody upon pro- 
cess of this Court, but upon the process of some inferior court (not 
being the Court of Common Pleas, Exchequer, or perhaps the Courts 
of the counties palatine (a) only), he has a right to remove himself 
into the custody of the marshal by this writ, if he wish it; in which 
case, the action commenced in the inferior court is also removed with 
him. (See the next Chapter). Or he may remove himself by this writ, 
when he is in custody of the sheriff, under process of the Court 
of Common Pleas, Exchequer, &e. only, by previously getting one 
of his creditors to make an affidavit to hold him to bail, and there- 
upon suing out process in this Court, and lodging it with the sheriff 
in whose custody he is. Or, if he be in custody in the Fleet, under 
process of the Court of Common Pleas, Exchequer, &c. only, lie may 
remove himself into the custody of the marshal, by getting a creditor 
to sue out a bailable writ against him in this Court, as above men- 
tioned, putting in special bail to it, and then having himself brought 
up by habeas corpus cum causd, for the purpose of rendering in dis- 
charge of his bail. * 

The plaintiff, also, may remove the defendant from the custody of 
the sheriff, by this writ, in order to declare against him in the cus- 
tody of the marshal (6); which, however, never occurs in practice, 
(unless done at the desire of and to oblige the defendant), because 
the plaintiff may as well declare against the defendant in thecus* 
tody of the sheriff, without removing him. (See ante, 644). 

By this writ, also, a prisoner in the Fleet, or in the custody of the 

{a) Sec Zink v. Langton, 2 Doug. (b) Bettenvorth v. Bell, 3 Bur. 1875. 
7W; Glib. Exec. 201. 
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marshal, sheriff, &c. may be brought up, in order to be rendered by 
his bail, in an action pending in this Court ; ( Vol. 1, 420) ; after which 
he will be committed to the custody of the marshal ; unless he be in 
custody upon a criminal account, in which case the Court usually 
remand him to the prison from whence he has been brought. (See the 
cases , cited Vol. 1, 420). Before the recent act, 1 W. 4, c. 70, a de- 
fendant, who was in custody in a county jail, could not be rendered 
in discharge of liis bail, in any other action pending against him, 
otherwise than by bringing him up by habeas corpus , and rendering 
him to the custody of the marshal or warden ; but, by the 22nd sec- 
tion of that act, this habeas is no longer requisite for that purpose. 
(See Vol. 1, 420). 

This writ is grantable, of course, and may be sued out*in term or 
vacation; but it must bear teste in term. Itm*y be made returnable 
immediate (c). Engross it on a plain piece of parchment (d); and 
write out a praecipe on plain paper. Take them to the signer of the writs, 
and get the writ signed ; pay 6s. 8 d. in term , 7s. 8 d. in vacation ; get 
it sealed , pay 7 d. It must be signed by the Chief Justice, or, in his 
absence, by one of the other Judges of the Court out of which it 
issued; (1 & 2 P. 8f M. c. 13, s . 7); and unless so signed, the sheriff 
is not obliged to execute it (e). Take it to the office of the sheriff or 
officer in whose custody the defendant is, and he will have him brought 
up to the Judge's chambers; pay him Vs. Ad. for the first action, stud 
2s. Ad. for each of the others (if any); and pay for taking him to the 
Judge's chambers , 1 Os. 6d. in town , or Is. per mile if at a distance 
from London (f). The officer should bring him to the Judge’s cham- 
bers in due and convenient time (g), without permitting him to 
wander under pretence of such writ. ( R . M. 1654, s. 7-10). Neither 
should the officer deviate from the direct road, or allow the defendant 
to go at liberty in conveying him to the Judge’s chambers, for if he 
do, it would be an escape (A) : he must also take force sufficient to 
prevent the defendant from being rescued, as a rescue of the de- 
fendant would make the sheriff liable to an action for an escape (*). 
If the officer, to whom the writ is directed, do not obey it, he will, 
after being ruled to return the writ ( k ), be liable to an attachment (/). 
When the prisoner is brought up to chambers, any of the Judges who 
are then sitting (although the writ be returnable before the Chief 
Justice only) will commit him to the King’s Bench prison, and he will 
be sent there in the custody of a tipstaff. Pay the tipstaff 6s. (m). 
If the writ be directed to the marshal, it remains with him, and is 
not returned to this Court (») ; and the same when directed to the 
warden of the Fleet. 


(e) Bettenvorth v. Bell, 3 Bur. 187 5. 
id) See the form. Chit. Forms, 659. 
l«li Jia* v. Roddtim, Cowp. 672. 

(/) See Anon. 1 Str. 308; Hopman v. 
Barber, 2 Id. 814. 

(#} Bettesworth v. Bell , 3 Bur. 1875. 
(>*) Roll. Abr. Escape, D. 9; Cro. Car. 


14; Balden x. Temple, Hob. 202. 

(i) Onnpton v. Ward, 1 Str. 428. 

\k) Semble, Rex v. Wright, 2 Str. 915. 
(/) Rex v. Wi/iton, 5 T. H. 89. 

(m) See In re Salixburt/, 5 B. k Aid. 
2(KJ. 

(n) Cooper v. J<mes, 2 M. »V Sel. 202. 
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As to the mode of proceeding, where the defendant is brought up for 
the purpose of being rendered in discharge of his bail, see Vol, 1, 420. 

Habeas corpus ad respondendum.'] Heretofore, if a defendant were 
in custody of the sheriff or marshal, upon process issuing out of this 
Court, and was removed to the Fleet before declaration, the plaintiff 
must have either removed him back into the custody of the marshal 
by this writ of habeas corpus ad respondendum , in Order to declare 
against him, or else declared against him as if the action had been 
originally commenced in the Common Pleas, or else have commenced 
a new action against him in the Common Pleas ; but this habeas is 
now, it seems, no longer requisite. ( See ante , 641, 644). 

Also, heretofore, if you wish to commence a bailable action in 
this Court against v prisoner in the Fleet, you might have him 
brought up to Court for the purpose, by this writ (o) ; but this is, it 
seems, no longer requisite, and you may detain him in custody under 
a writ of detainer. {See ante, 635, 636). 

This writ must be tested in term, and returnable in Court on a 
day certain. Sue it out in the same manner as the habeas corpus cum 
causd . ( See ante , 7 1 5) ( p). 

By R. M. 1634, s. 7, when a habeas corpus ad respondendum is de- 
livered to the officer to whom it is directed, it is a good cause of de- 
tainer, in the same manner as when a capias is lodged with the she- 
riff; but see now the 2 IV. 4, c. 39, s. 8, ante, 636. 

It has been holden that after a prisoner is removed into the custody 
of the marshal under this writ, he cannot be removed into any other 
custody, until he have answered to the action here (g). 

Habeas corpus ad satisfaciendum .] If a defendant against whom 
you have a judgment in this Court, be a prisoner in the Fleet, or in 
the prison of any inferior court, you may have him brought up here 
by writ of habeas corpus ad satisfaciendum , in order to charge him 
in execution. {See ante. , 643, 644). 

This writ must bear teste in term, and be returnable in Court upon 
a day certain. Sue it out in the same manner as the habeas corpus 
cum causd (r). {Set ante, 7 15). Having made a duplicate of it, deliver 


(«) The Court, however, have re- 
fused this writ, to bring up a prisoner 
who was in the house of correction for 
punishment, for the purpose of charg- 
ing him with a declaration in this 
Court, that prison being by statute 
under the cognizance ot justices of 
peace only, ami the keeper ap- 
pointed by them, lirandon v. Davis, 
9 East, 154; Guthrie v. Ford, 4 I). & R. 
271 ; and see Green v. Cromer, Vol. 1 , 
421, MS. T. 1H25. See also Reach's 
t'asr, 1 Salk. 351 ; Dmvler v. Keite, 2 Ld. 
Raym. 789; Rutherford v. Scott, 2 Str. 
936; LWtfft v. Sherri/, 8 Taunt. 148; 
Currie v. Kinneur, 1 B. & B. 23. So 


they have refused it, to bring up a 
prisoner from the Marshalsea prison, 
where the plaintiff wished to charge 
him with a declaration in this Court 
lor the same cause of action for which 
he was already in custody. Alelsome v. 
Gardner, 1 Cowp. ] ] (>. 

( />) See the form of the writ, Chit. 
Forms, 601 . 

( 7 ) Anon. 1 Salk. 350. 

(r) Before the R. H. 2 W. 4, r. 95, it 
was necessary to mark the term and 
number of the roll of the judgment on 
the habeas, when a defendant was 
brought up to be committed in execu- 
tion. but, as that rule dispenses with 
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the writ to the officer to whom it is directed, who will bring the pri- 
soner up to Court on the return dap. When the prisoner is brought 
up, give the duplicate of the habeas to the Judge's clerk , who will take 
it to the master ; and the master will then mark the commitment on 
the duplicate , and give it to the tipstaff \ in whose custody the prison- 
er is taken to the King's Bench prison ; the habeas itself is filed in 
Court. Pay thfo master 2 the Judge's clerk 4s., clerk of the papers 
Is., deputy marshal 2s., and usher 6d. ; and pay the tipstaff Qs. (s). 
Where the habeas is issued for the residue of a debt, after a fi. fa. is 
executed, it is not necessary that the former writ should refer to 
what has been done under the fi. fa. ( t ). As to the mode of charg- 
ing the defendant in execution, see ante, C43. 

the entry of the proceedings on record, 2<K>. 

that step is no longer requisite. See (?) Green x. Foster, K. B. PthJune, 
the form, Chit. Forms, Gdl. IBM, cvr. Taunton, J., 0 Leg. Obs. 237 

(«) See In re Salisbury, 5 B. &Ald. 
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CHAPTER IV. 


REMOVAL OF CAUSES FROM INFERIOR COURTS, 


JIow, and in what cases.] Causes from inferior courts, not being 
courts of record, may be removed into this Court by* writs of pone , 
renordari facias loquelam , or accedas ad curiam , according to circum- 
stances; and from inferior courts of record, by habeas corpus ox cer- 
tiorari. B i|tas causes depending in inferior courts not of record are 
seldom in practice refnoved into this Court, except in replevin, it is 
merely necessary here shortly to refer to a former part of this vo- 
lume, (580, &c.), where thenvrits of pone, recordarifaciasloquelam, and 
accedas ad curiam, have been already noticed. We shall accordingly 
confine our attention in this chapter to the writs of habeas corpus cum 
causa and certiorari, the writs used to remove causes into this Court 
from inferior courts of record, as already mentioned. 

The writ of habeas corjrns cum causd, when directed to inferior 
courts of record, removes not only the body of the prisoner, but also 
the several actions with which he i$ there charged, into this Court, 
and the prisoner is thereupon Committed to the custody of the mar- 
shal. {Ante, 714). This writ, however, lies only in cases where the 
defendant lias been brought before the inferior court by process 
against his person, bailable or non-bailable, or, in other words, where 
it appears that the defendant is actually or virtually in the custody of 
the Court below («), and therefore jvhere the proceedings in the in- 
ferior court were by plaint only, the Court held that they could not 
be removed by habeas ( b). 

The certiorari lies in all cases before judgment, whether the action 
were commenced by process against the person or not; and it may 
be sued out to remove an ejectment, as well as other actions pending 
in inferior courts of record (c). It is never adopted, however, in 
cases where the defendant has been actually arrested; because, if 
still in custody, his body is not removed by the writ; or, if not in 
custody, his bail are not discharged by the removal of the cause. In 
such cases, therefore, in practice, the habeas corpus is the writ adopt- 
ed, because it removes the body as well as the cause, if the defendant 
he in custody, or has the effect of discharging the bail, if bail have 
been put in, in the court below. 

But neither the habeaf corpus nor the certiorari lies where the 
debt or damages laid or tilings demanded in the declaration in the 


(a) Mitchell v. Mitch inham, 2 D.& 
11. T22\ Ihtlmcr v. Forty th, 4 B. «Sc C. 
401, 6 D. & R. 497* 8. jt'. 

(ft) M itched v. Mitehinham , it D. Sc 
R.7^. 


(c) Goodright deni. Sadler v. Ih'inz, 
2 D. & R. 4<>7, 1 B. & C. 253, S. Pat- 
terson Fades, 3 B. & C. 55u, 5 D- \ R. 
445, S.C. 
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court below do not amount to 51., if the steward or judge of such 
court be a barrister of three years standing ; unless the action con- 
cern the freehold or inheritance, or title to lands, lease or reig; (21 
J. 1, c. 23, ss . 4, 6) (d); or if there be several causes, some under, 
and others above 51., those only which are above 51. shall be removed 
by the habeas. (12 G. 1, c. 29, s. 3). Secondly, the record shall not 
be removed by habeas or otherwise, if the cause of action do not 
amount to 20/. (7 & 8 G. 4, c. 71, s. 6), unless the defendant with two 
sufficient sureties, enter into a recognizance in double the ^amount in 
the court below, conditioned for payment of the debt and costs in case 
judgment shall pass against him. (19 G. 3, c. 70, s. 6) (e). Thirdly, 
it lies not in cases where the action is maintainable only in the in- 
ferior court; as, for instance, where an actipn is brought in the 
Courts in London for calling a woman a whorejf/), or *$iain9t a feme 
covert as sole trader (g-), it cannot be removed by this or any other 
writ, unless by a writ of error. Fourthly, it lies not to the counties 
palatine, unless some special grounds for the issuing of it be first 
laid before this Court (h). And, fifthly, it does not in general lie 
after judgment; and where a certiorari was moved lor, to remove the 
record of a judgment in the Court at Durham, against a person, who 
was in the custody of the marshal in execution in an action in this 
Court, for the purpose of enabling his bail in the court below to 
render him here in their discharge, the Court refused it ( i ). But by 
statute 19 G. 3, c . 70, s. 4, where judgment is given in an inferior 
court of record (or in the courts of the ppunties palatine, 32 G. 3, 
c. 68, s. 1), any of the superior Courts at Westminster, (upon affi- 
davit of such judgment being obtained, and of diligent search and 
enquiry having been made after the person of the defendant or his 
effects, and of execution having issued against his person or effects, 
as ;he case may be, and that hir person or effects are not to be found 
within the jurisdiction of the inferior court), may cause the record of 
the judgment to be removed into such superior Court, and issue writs 
of execution thereon against the person or effects of the defendant, 
in the same manner as upon judgments in the said Courts at West- 
minster ( k ). * 

The writ is directed to the judge or steward of the inferior court, 
and it is tested on soepe day in term; and may.be returnable imme- 
diate, if directed to the inferior counts pf London, Westminster, 
Southwark, or other court within four miles of London; (see R. Ii.l'S 
& 14, Car . 2. R. M. 1654) ; and in all other cases on some day cer- 

{d) See Fairley v. M'Connell, 1 Bur. C. 206, 7 D* & R. 709, S. C. 

515. (i) Patterson v. Reay, 2 D. & R. 177; 

(e) See AUerburmgh v. Hardy , 4 D* Walker ▼. Gann , 7 Id. 769. 

& R. 362, 2 B. & C. 602, S. C. (k) See the form of the affidavit in 

{/) Watson v Clerke, Carth. 75. this latter case. Chit. Forms, 667; of 
(g) Pope v.Vaux, 2 W. Bl. 1060. the rule, Id. 668; and of the certiorari, 

ih) Jones v Davies , 1 B. & C. 143; 1(1.668. See Bxjmer v. Marshall, 1 D. 

and see Edicards v. Bowen, 5 B. & & R. 537; Jordan r. Cole , 1 H. B1.532. 
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tain in term. (R. H. 13 & 14 Car. 2) ( l ). In cases where you are 
obliged to obtain the leave of the Court to sue out the writ, your affi- 
davit must not be intituled in any cause ; or if intituled, it cannot be 
read (mi). Sue out the writ in the manner directed ante , 715, and 
leave it with the clerk of the papers , or secondary of the inferior 
court ; you will have to pay the officer 5s. for the allowance , and 4 d. 
for the jurat, if the writ be directed to the Palace Court. It must be 
delivered to the judge, or officer of the inferior court, at latest before 
any of the jury are sworn ; (43 El. c. 5); or before issue or demurrer 
joined, if such issue or demurrer be not joined within six weeks after 
the arrest or appearance of the defendant; (21 J. 1, c. 23, s. 2); or 
before judgment by default (»), or, at all events, before any, one of 
the inquest are swot;o, after a judgment by default (o); otherwise the 
writ shall not be received or allowed by such judge or officer, and 
the inferior court may proceed in the cause. 

IIow obeyed and returned.'] In cases where the writ lies, it has the 
effect of suspending all proceedings in tho actions against the defen- 
dant in the inferior court, immediately upon its being delivered to 
the officer (/>); and the writ must be obeyed without delay ( q ). The 
habeas corpus is obeyed, by bringing up the defendant (if in custody), 

( see ante , 715), and by returning the causes with which he stands 
charged ; the record itself is not removed into this court, but remains in 
the court below (r). The certiorari is obeyed by returning the record 
itself, formally made up, into this court, in order to be further pro- 
ceeded upon here (, 9 ). If, under the particular circumstances of the 
case, the writ does not lie, those circumstances must be stated spe- 
cially in the return (t). 

Bail and appearance.] If the defendant be in custody when the 
writ of habeas corpus is delivered to the court below, he is removed by 
it into the custody of the marshal, as already mentioned, ante , 715; 
after which lie may put in bail in the manner hereinafter directed, 
and be discharged. But if he be not in actual custody when the writ 
is returned, he must put in special bail, or enter a common appearance 
in this court, according as the action is bailable or nonbaiiable, if 
called upon to do so, 

The defendant should no; be admitted to bail by the court below 
after the delivery of the writ; nor can he, whether in custody or not, 
•put in bail in this court, until the writ be actually leturned. ( R. M. 
1651. R. E. 29 C . 2. R.ll. 10 W. 3). If the defendant be notin 

(/) See the form of the habeas corpus, (v) See Hcttrsivarth v. I Ml, 3 Bur. 

C’hit. Forms, HAP; and of the certiorari, 1875. 

\r. ld.ftjfi; and of the different direc- (r) Vazmharlyv . linMo, 1 Salk. 352. 
tions of writs of hahea h, ftc. Id. (i59. (*) See Palmer v. Forst/th, 4 B. ft (’. 

(r«) Kr p. uNW/ra, 1 II. ft C. Sfi7- 401, 0 D. ft K. 41*7, S.C.; Askew v. Hay 

(M) Wyatt v. Markham, Barnes, 221. (on , I Dowl. P. C. 610. 

(o) (or v. Hart, 2 Bur. 759. (t) See forms of return, 

( p) Fuzuchar/y v. Baida, 1 Sulk. 352. Forms, M7» 156. 
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custody, he may either put in bail voluntarily, or the plaintiff may 
compel him to do so, by obtaining from one of the judge’s clerks a 
rule for a procedendo, unless the defendant put in bail witVm four 
days after notice thereof, if in term , or within six days, if in vacation . 
( See R. M. 1654, s. 8. R, //. 10 IV. 3) («). Pay 3s. Gd. in term , 
4$. Gd. in vacation. There is no time limited for the plaintiff’s ob- 
taining this rule; he may do it at any time after the return of the 
writ (.r). 

Special bail is put in thus : — Get the habeas corpus returned. En- 
gross the bail piece on a plain piece of parchment (?/) ; and annex it. to 
the habeas corpus and return . Take these to the judge's chambers, or 
to a commissioner in the country, and, having the bail with you, their 
recognizance will be taken as in ordinary cases. •( See Vol. 1, 153, 176). 
Give notice to the plaintiff's attorney , and accompany it with affida- 
vits of their sufficiency , as in ordinary cases of bail being put in. (See 
Vol. 1, 154, 156) (z). It should be noticed that if there be several 
defendants, and the cause be removed by one of them, he must put 
in bail for all, otherwise^ procedendo may be awarded (a). 

The plaintiff is allowed twenty days after service of the notice of 
hail, to except to them; ( R . //. 2 IV. 4, r. 25); and if he do not ex- 
cept to them within that time, the defendant’s attorney shall file the 
bail piece within four days afterwards. ( R.M ’. 16 C. 2). But if he 
intend to except to them, then let him (as above directed) get another 
rule for a procedendo, unless bail be perfected within four days after 
service of the rule. ; ( R. M. 16 C. 2 ) (b); and serve a copy of it on the 
defendant's attorney (c). 

When the defendant is served with this rule, the notice of justifi- 
cation must be given, as in ordinary cases, and the bail must justify, 
or the defendant be rendered, otherwise the plaintiff may sue out a 
procedendo within four days after tile service of the rule. (Sec Vol. 1, 
162, Sfc . ). The bail justify as in ordinary cases (d). As to the lia- 
bility of the bail, see It. H. 2 J. 2 (<?). It may be necessary to men- 
tion here, that by putting in bail in this court, the bail in the court 
below (if any were given) are discharged; even although the bail 
below (by the custom of the court) were liable absolutely to pay the 
condemnation money and costs, and the bail in this court liable in the 
alternative merely, to pay or render (/). 

In nonhailable actions, removed by habeas or certiorari, you file 
common bail thus : — Engross the bail piece , and annex it to the writ 
and return, as above directed: file the same at the judge's chambers, 
and give notice to the plaintiff's attorney of your having done so (g). 
In cases, however, where the cause of action docs not amount to 20/. 

<m) See the form, ('hit. Forms, GG2. (d) See the form of the notice of 

<r) UarKe v. Harbin, Barnes, {HI; see justification, (’hit. Forms, 004. 

A D. & K. ,m <*) Tidd, 410; 2 Sellou, 273. 

(y) See the form, Chit. Forms, 002- (/) MS. M. 1814; Taylor v. 8hap~ 

(z) See the form, Chit. Forms, 003. land, 3 M. & Sol. 328. 

t«) Kmt v. (iiMstcin, 7 B. &C.525, (g) See the form of the common hail 

1 M. it It. 3U">, S. C. piece, Chit. Forms, 064 ; and of the no- 

(i>) See the form. Chit. Forms, G64. ticc of having filed it, Id. Wtt. 

(c) See Anon. 1 Salk. 'J7. 
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(7 & 8 G. 4, c. 71, s. 6), the defendant, before he can even remove 
the cause from the court below, must enter into a recognizance there, 
with two sufficient sureties, in double the sum due, for the payment 
of the debt and costs, in case judgment shall pass against him. (10 
G. 3 , c. 70, s. 6) (/*). 

Procedendo.'] If the defendant do not put in bail within the time 
limited by the rule for that purpose, the plaintiff may sue out a pro - 
cedendo. This writ is grantable by any Judge of the Court into 
which the cause was removed, upon application to one of their clerks 
at chambers. Engross the writ upon plain parchment (i) } directed to 
the inferior* court, commanding them to proceed in the action. Make 
out a pr recipe for the effice. Get the writ signed by the signer of the 
writs ; pay 5s. 8d., and sealed, pay 7 d. Take it to the secondary of 
the inferior court , and file it; and the cause will be then proceeded in, 
in the inferior court, from the stage in which it was at the time the 
habeas or certiorari was served. But if bail be put in after the expi- 
ration of the rule, and before the procedendo sued out, it seems the pro- 
cedendo cannot be sued out afterwards. Nor can it be sued out, if 
the defendant has rendered himself after the expiration of the rule(/f). 

So, if the defendant do not justify his bail within the time limited 
by the rule fur better bail, the plaintiff may sue out a procedendo. 
{Ante, 721). And generally, if the defendant, upon removing a 
suit commenced against him, does not comply with the statutes and 
rules of court made to regulate the proceedings therein upon such 
removal, as by not pleading in due lime to the declaration delivered, 
or the like, the plaintiff may obtain a procedendo. Also, if the court 
below state, in their return to the habeas or certiorari , circumstances 
from which the court judue that the writ ought not to have issued, a 
procedendo will be awarded (/). 

After the cause has thus been remanded, it can never afterwards 
be removed before final judgment. (21 J. 1, c. 2«'i, s. 3). Even where 
the plaintiff, after the cause was thus remanded, recovered in the 
court below, and then sued the bail below upon their recognizance, 
who removed the proceedings into this court by habeas , the court 
upon application awarded a procedendo (m). 

Proceedings after removal.] After the cause has been removed into 
this court by the plaintiff, the plaintiff may be compelled to proceed, 
as pointed out ante , 583. After the cause has been removed into this 
court by the defendant, the plaintiff may proceed in the action or not, 
at his discretion; there are no means of compelling him to do so(w). 

(h) See Attrrboroiiifh v. Hardy, 4D. Bl. Fazacharbj v. Baldo, I Salk. 

k R. 3412, 2 B. &C.H02, S. C.; ante, 352; Horton v. Beckman, 4i T. R. 

71<>. Jones v. Davies, 1 B.&C. 143; and see 

(j) See forms of procedendo*, Chit. Fry v. Cara/, 1 Str. 527. 

Forms, (jfft. (m) Diron v. Hcslup, (J T. R. 3f>5. 

(k) Johnson v. Walker, 4 B. & Aid. (n) Clack v. Duron, 3 M. & Sel. KS; 

533; and see Wltcfrins v. Stephens, 5 Clerk v. Mayor of Berwick, 4 B. U C 
East, 533. ' 049, 7 D. & R. 1U4, S. C. 

(0 See Carth. 75; Pape v. f ««x, 2 W. 



Removal of Causes from Inferior Courts . 723 

If he do proceed^ he must begin de novo, by declaring against the de- 
fendant as in the custody of the marshal, whatever may have been 
'he stuge in which the cause was in the inferior court at the Jjme it 
was removed. (R.M. 16 C. 2) (o). And the plaintiff must declare 
within the second term inclusive, after bail has been put in and per- 
fected, otherwise the cause will be out of court, and the defendant 
need not receive the declaration ( />); but he cannot nonpros the 
plaintiff. (Ji. M. 16 C. 2) ( q ). The plaintiff, however, cannot declare 
before bail is put in. There is no objection to the plaintiff’s de- 
claring in a different form of action from that which he commenced 
in the court below, provided it be for the same cause of action (/•), 
and not for a larger amount (s). 

The time for pleading is the same as in replevin, ante, 586; but no 
imparlance is allowed, although the plaintiff do not declare until the 
next term after the bail are perfected, provided he declare on or be- 
fore the la9t day of the term (f). The subsequent proceedings are 
the same as in ordinary cases. 

If the plaintiff have judgment, he shall be entitled to and al- 
lowed the costs of the proceedings in the inferior court. (It. M. 1054, 
*. 22 ). 

(o) Fazacharly v. Iialdo, 1 Salk. 3.^2; (</) Davies v. James , J T. U. 

Turner v. limn , Barnes, tf45. The rule Clerk v. Mayor of lierwiek, 4 11. A C. 
of M. T. 3 W. 4, ordering the forms of (M‘>, 7 D. Si R. 104, S. C. 
commencements of declarations, does (>•) tiunn v. Mark henry, l Wils. sl77» 

not apply to causes removed from in- (s) Wyatt v. Evans, H Salk. Cm. 

ferior courts. (t) See ante, 500, and Smith v. James, 

(p) Clarke v. Harbin , Barnes, 90; (JT. It. 752. 

Hutton v. Stroubridtfe. l Str. 0:j;. 
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CHAPTER V. 


CLAIM OP CONUSANCE. 

In what Inferior courts of record (a) having a grant of 

“ conusance of pleas,’* with or without exclusive words, may claim 
conusance, if an action for a cause within their conusance be brought 
in this Court (6). iiut conusance shall not be allowed, when the 
franchise claiming it cannot give a remedy, and when consequently 
there would be a failure of justice (c); as in quare impedit (d), reple- 
vin (e), waste (f), or attaint (g); nor shall it be allowed after the 
cause has been removed from the inferior court by writ of error (k), 
or where the corporation or lord to whom the franchise was granted, 
are themselves parties (i), or in quo warranto informations (/c) ; nor 
shall it be allowed, where the defendant is a stranger, not having any 
property within the franchise (/), or where the action here is against 
an heir on the bond of his ancestor, and be hath no assets within the 
jurisdiction of the inferior court (m) ; nor shall it be allowed, where 
the plaintiff is an attorney or officer of this Court, and consequently 
privileged to sue here (»). The defendant's being in the custody of 
the marshal, however, does not oust the inferior court of its jurisdic- 
tion (o). 

As to the species of actions in which conusance is allowed, it de- 
pends entirely upon the charter by which the franchise has been 
granted: the universities have conusance in personal actions only(p); 
in other cases the conusance is usually confined to local actions (q) ; 
but in all cases, the actions in which it is claimed must be such as 
were in esse at the time of the charter, and not subsequently created 
by statute (r). 

When to be made .] Conusance must be claimed before the defen- 
<«) 2 Inst. 140; Co. Lit. 117 b. * (/) 22 Ass. 83. 

(M See 2 Bac. Abr. Courts, (0)3: l (m) Brown v. Carrington, Cro. Jac. 
Sellon, 237; Hardr. 609,510; Jennings 602 ; 2 Ro. Rep. 48. 
v. Haukin, Carth. 11, 364. («) Lit. Rep. 40, 304; 3 Leon. 149; 

(r) 1 Ro. Abr. 489. v. Langston, 1 Ld. Raym. 342; 

(rf) 44 E. 3, 296/ 20 E. 3, 73; Co. Lit. ante,(i 30. 

134. (o) Bro. Conusance, 50; Jennings v. 

(e) 38 E. 3,31; 2 Inst. 140; Bro. Co- Hunkyn, Carth. 12; Junes v. Hurleenor, 
nusance, 4, 23. 1 Ld. Raym. 135. 

(/) 1 M.4..). ( p) See Lit. Rep. 3**2; Halley's case, 

(tf) I)\ . 202; Keilw. 210; Co. Lit. Cro. Car. 87, 88; Thornton v. Ford «$■ 
294. * Srrle, 15 East, 034; fVillinms v. Brick- 

(h) 50 Ass. 9. enden, 11 East, 543. 

(i) Bendl. 88, pi. 134; Dayy Savadge , (y) 4 Inst. 213; Tidd,631. 

Hob. 87- (r) 14 H. 4,20. See 22 E. 4, 23: i 

(At) Keilw. 8U to 90. Bac. Abr. Courts, (D)3. 
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dant has pleaded (s), and even before imparlance (/) ; and in cases 
where the cause of action appears in the writ, it must be claimed 
upon the return day of the writ (u). 

How made.'} The claim must be entered on a roll (.r); and if the 
franchise were immemorial, and not founded upon any express char- 
ter, a former allowance of it in this Court or in Eyre must be stated (y). 
Such allowance, or, in the case of an express charter or private sta- 
tute, then the charter itself, or an exemplification of it under the great 
seal (see Vol. 1, 229, 231), or an exemplification (s), or copy (see 
Vol. 1, 229), of the private statute, must be produced in Court. Also, 
where the claim is made by one of the universities, a certificate of the 
chancellor of such university that the defendant is a resident member, 
and also an affidavit to the same effect, must befproduced (a). 

The claim is exhibited in Court, and if motion is made that it be 
allowed. Then, upon the claim and the other documents above men- 
tioned being read, the Court grant a rule upon the plaintiff to shew 
cause why the conusance should not be allowed; and upon cause 
shewn or default made, the Court make the rule absolute or discharge 
it, as in ordinary cases (6). 

Conusance may be claimed by the bailiff of the franchise (c), or by 
the chancellor, vice-chancellor (<i), -or even the deputy of the vice- 
chancellor, of either of the universities (c); if made by attorney, the 
letter of attorney must be produced in Court and filed (f). 

If conusance be allowed, a transcript of the record is sent to the 
inferior court; but the record itself remains here; and if the plaintiff 
afterwards cannot have justice done him in the court below', he may 
have a resummons upon the record remaining in this Court ( g ). 


(*) Wells v. Trehern, Dames, 340. 

(<) Willes, 233, S. C. 

(«) Leasinyhy v. Smith, 2 Wlls. 400, 
413; Her V. Ayur, 5 Bur. 2320. .See 
linnvtm v. Renonnrd , 12 East, 12. 

(r) Paternoster v. Graham, 2 Str. 310; 
l*en.nnghy v. Smith, 2 Wils. 40.0. See 
the form of the entry, Ilrowne v. 
Renouard, 12 East, 15. 

(//) Fluster v. Hrxam, 1 Ld. Raym. 
427; Foster v . Milton, I Salk. 133; (I 
Co. 27 b, 23 a. 

(z) See Kendrick v. Kunaston , 1 W, 
01. 454. 


(a) Paternoster v. Graham, 2 Str. 
810: Hayes v. Lon#, 2 Wils. 312. 

{h) See Rrttume v . Retumard, 12 East, 
12. See Lmsingf)}/ v. Smith, 2 Wils. 
400; Comb. 110. 

(/.*) Bro. Conusance, 33, 50. 

(si) Williams v. Lirickenden, 11 East, 
543. 

(e) Hardr. 505. 

(/) Bishop of Ely’s caw, 1 Sid. 103; 1 
Lev. 37; and see Williams v. liricken- 
den, 11 East, 5414; Browne v. Renouard, 
12 Id. 12 to 15. 

(£■)* 1 Sellon, 257 ; Tidd, 634. 
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CHAPTER VI. 

CHANGE OF VENUE. 

It should be premised that the Court will, in some cases, noticed 
VoL 1, 217, order the issue or inquiry to be tried or executed in ano- 
ther county than that in which the venue is laid, but this practice is 
distinct from that of changing the venue. 

How and in whdt cases, by defendant .] Local actions must be 
brought in the county in which the cause of action arose; transitory 
actions, either in the county where the cause of action arose, or in 
any other county, at the option of the plaintiff. But if the plaintiff 
bring a transitory action in any other county than that in which the 
cause of action arose, the defendant, upon application to the Court, 
founded upon an affidavit, “ that the plaintiff’s cause of action (if any) 
arose in the county of B. and not in the county of A.” (where the 
action is brought) “ or elsewhere out of the said county of B.” can 
have the venue changed to the county where the cause of action really 
arose (A). This motion is a motion of course upon counsel’s signature, 
and is absolute in the first instance (i). Draw up the rule with the 
clerk of the rules ; pay 4.y., and serve a copy of it on the plaintiffs at- 
torney, who will thereupon alter the declaration , In vacation you 
may obtain a Judge’s order to the same effect: — Get a motion paper 
signed by counsel ; and take it, together with the Judge* s order and 
affidavit, to the clerk of the rules, who will thereupon draw up the rule . 
This application cannot be made before the defendant has appeared (&). 
Formerly it should have been made before the expiration of eight 
days after the declaration had been filed or delivered, if there were 
eight days remaining of the term(£); but if there were not eight 
days, it might then have been made in the vacation or term follow- 
ing. (/£. M. 1G54, s. 5). And it could not have been made on the 
last day of term unless the declaration was delivered so late as to 
prevent the motion from being made before («). Now, however, it 
may it seems be made any time after appearance, and before the de- 
fendant has pleaded (w) : but not after plea pleaded (o), unless under 
particular circumstances, and justice clearly require it (/>) : and it 


See 1 Saund. 7«‘h 74 n. See form 
of affidavit, Chit. Forms, 66‘J. 

(i) See form of rule, Chit. Forms, 
and see R. H. 2 W. 4, r. 103; R.T. 
4*10.3; 11 Fast, 27H; 1 Chit. Rep. GUI. 
(k) lmpey, K. 11.271. 

(0 Asplin v. (,’my, 1 Str. 211. 

ijn) Wood v. Winch, Barnes, 480: 


Thomeur v. Hand, Id. 486; liat/tvardv. 
Wells, Id. 489. 

(») Smith Walker, 8 Taunt. 1G9, 2 
Moore, 64, S. C.; Wiglet/ v. Dubbins, 4 
Bingh. 884. See Mows v. Stevenson, 1 
Taunt, /ill. 

(o) Id. 

(p) See Foster v. Taylor , 1 R. T. 
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may be made after time has been obtained to plead, though upon 
terms of pleading issuably ( q ), unless expressly provided against by 
the order, or unless the order be upon “ the usual terms ” (r), or un- 
less a trial would W lost by the changing (s). A defendant under ^erms 
of taking short notice of trial in Michaelmas or Easter Term, cannot 
move to change the venue (t). Nor can the motion be made by de- 
fendant after a new trial granted (u). 

If the cause of action be such, that the above affidavit cannot be 
made, the Court will not order the venue to be changed, unless under 
very particular circumstances, or by the consent of parties. Therefore, 
if the cause of action have arisen in two counties, as in an action for 
a libel published in two or more counties ( x ), or written in one and 
published in another county (y), the Court will not dhange the 
venue (z); but where the libel was written apd published in one 
county (a), or written here and published*in Germany (6), the Court 
allowed the venue to be changed to the county where the libel was 
written. In an action for criminal conversation, the Court have al- 
lowed the venue to be changed, upon the above affidavit (e); so in 
an action for an assault (d), or for negligence in driving, &c. (<>). 
So the venue may be changed in all actions upon contracts not under 
seal (/), with the exception of actions on bills of exchange and pro- 
missory notes (g), and also except in an action on a charter party, or 
other instrument though not under seal ( h ), if the declaration be 
special on the written instrument (i). It cannot be changed in debt 
for rent (A), or on a specialty (Z), or in an action on an award (m), or 
in covenant (»). Yet in covenant, where a view was necessary, the 
Court allowed the venue to be changed to the county in which the 
premises were situate (o), though in another case it was refused (p). 

781; Mi/lock v. Saladine, 3 Bur. 1564; (c) Guard v. Hodge, 10 Enst, 32. 

Bayley v. Beaumont , 11 Moore, 384; (d) Shepheard v.Hall, 2 Chit. Hep.417- 

and see cases cited in notes, post, 728. (e) William* v. Land, 4 Taunt. 729. 

(q) Rowley v. Allen, Willes, 318; WiL See Fleeke v. Godfrey, 1 T. It. 782, «. 

mm v. Harris, 213. & P. 320. (/) Kirk v. Ilroiul, Say. 7; Howarth 

(r) Russell v. Hirst, 1 C. & M. 184; v. Willett, 2 Str. 1100; Watkins v. 

Waring v. Holt, 3 Price, 3; Brettargh Totvers, 2T. R.275; Roberts \. Wright, 
V. Dearden, M'Clei. it Y. 100; Notts v. 1 Dowl. P. C. 294, 1 C. & J. 547. 1 Tyr. 
Curtis, 1 Dowl. P. 319, 2 C. & J. 552, S. C., which was an action on an 
345, S. C. I. O. U. See Morn re v. Hurry, 7 

(*) Sldplei f v. C'ooj/er, 7 T. It. 098; Taunt. 300. 

Petyt v. Berkeley, Cowp. 511; and see for) Pinkney v. Collins, 1 T. R.57J; 
Ford v. Gainer, Sayer, 207; Nun v. Evans v. Weaver, 1 B. & P. 20; Shep~ 
Taylor, 1 Bingh. 180. herd v. Green, 5 Taunt. 570; Smith v. 

(t) Gitton v. Rxmdell , 1 M. & R. 142. Elkins, 1 Dowl. P. C. 420. 

(«) Palmer v. Marshall, 3 Dowl. P. (h) Morrice. v. Hurry, 7 Taunt. 300. 

C. 250, 1 M>& Scott, 252, 8 Bing. 155, (i) Ptehard v.Featlwrstotie, 4 Bing. 39. 

S. C. (k) Duplessis v. Chalk, 2 Str. 878. 

(r) Pinkney v. Collins, 1 T. R.571; {l) Foster v. Taylor, 1 T. R. 781; 

Hobart y. Wilkins, 1 Dowl. P. C. 400. Watt v. Daniel, I B. & P. 425; and see 
(y) C Resold v. Clissold, 1 T. R. 047; Anon. 1 Sid. 87- 
Hitchon v. Best, 1 B. & B. 299. (m) Whitburn v. Staines, 2 B. & P. 

(t) See 2 Saund. be; Neale v. Ne~ 355; Stamvnyv. Hislop, 41), & R.635, 
ville, 6* Taunt. 565; Camerwi v. Gray, 3 B. & C. 9, S. C. 

6‘T. R.363. (n) See Weatherbyy. Goring, 3 B. & 

(а) Freeman v. Norris, 3 T. R. 300. C. 552. 

(б) Metcalfe v. Markham , 3 T. It. (o) Hodinott v. Cox , 8 East, 208. 

652. But weWulker v. Wright, 4 East, ( p ) Anon. 2 Chit. 419. 

495. 
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And in other cases on specialties or written instruments, under special 
circumstances, the Court will change the venue after issue joined 
(q). There are some other cases also in which the Court will not al- 
low Jhe venue to be changed, unless upon very special grounds; as 
in actions for scandalum magnatum (r), actions against carriers (s), 
actions for the infringement of a patent (t), and actions for escapes or 
false returns («). Also, where one defendant has allowed judgment 
to go by default, it may be doubtful if the Court would change the 
venue at the instance of the other defendant who had pleaded; for 
it might be imposing a hardship upon the former, to have damages 
assessed by a jury of a different county, without his assent (,r). 

Serjeants at law, barristers, attormes,and officers of the Court, have 
the privilege of laying their venue in Middlesex (y) ; and the Court 
will not allow the defendant to change it, even upon the usual affi- 
davit ( z ) ; provided they sue in their own right, and not jointly with 
others. (See ante 630). But if they lay the venue in any other coun- 
ty, they have no privilege in retaining it (a). And none of the above 
persons can, as defendants , have the venue changed to Middlesex, 
without the usual affidavit ( b ). 

But where a transitory action is brought in the county In which 
the cause of action arose, the Court will never change the venue, un- 
less a fair and impartial trial cannot be had in the county where it is 
already laid (c); or unless the witnesses on both sides live at a great 
distance from the place where the venue is laid, or unless the expense 
of trying the cause in the county where the venue is laid greatly pre- 
ponderates (rf); or under other very special circumstances ( e ); or with 
the consent of parties (/). The affidavit to change the venue under 
special circumstances, should state the nature of the cause of action, 
and of the defence thereto, and the grounds for the motion (g). The 
application to change the venue on special grounds, in an action on 
a specialty, should, it seems, be made after issue joined (h). 

(y) See cases referred to in notes, infra. </.*) See Mayor of Poole v. Rennet , 2 

Ir) 2 Ld. Raym. 1418; Duke of No r- Str. 874; Petyt v. Berkeley, Cowp.510; 
fbUt v. Alderttm, 2 Salk. 60H; Isuiy Fal- Rex v. Harris, 3 Bur. 1333; MylocTc v. 
conbridge v. Forrest, 2 Str. 8(>7- Saludim, Id. 1564; Mayor, Sfc. of Bris- 

(#) Heathcout’s atse, 2 Salk. 670. tol v. Proctor, 1 Wils. 268. 

[t) Bruntvn v. White, 7 D. & R. 103; (d) Alcock v. G>rk, 6 Bingh. 733; and 

Anon. 2 Chit. Ren. 418. see Foster v. Taylor, 1 T. R. 781 ; Keans 

(u) Anm. 2 Salk. 060, 670. v. Weaver, 1 B. & P. 20; Anon. 2 ('hit. 

(.r) See Ktxles v. Holland, 4 M. & Sel. Rep. 418; hadbury v. Richards, 7 

233; Groves v. Thaekery, 5 Taunt. 631. Moore, 82; Fenwick v. Farrow, 1 Chit. 

(y) Notwithstanding the 2W. 4, c. Rep. 334; Crompton v. Stewart, 1 Dowl. 
31), this privilege still exists, {ante, 630. p. C. 567, 2 C. & J. 473, S. C. ; 10 Pricer 
Vol. 1,31), but he must sue in.person. 171. 

(2) Pope v. Redfearne, 4 Bur. 2027; (e) See Foster v. Taylor, 1 T. R.782; 

2 Show. 242, 176; Burroughs v. Willis, Hodinott v. Cox, 8 East, 268; Keysv. 
2 Str. 822; Knight v. Barnaby , 2 Ld. Smith, 10 Bingh. 1; in which case de* 
Raym. 1253, 2 Salk. 670, S. C.; l*ye v. fendant was a prisoner. 

Leigh, 2 W. Bl. 1065; Downes v. Brian, (/) Mayor &c. of Bristol v. Proctor, 
Id.m 1 Wils. 298. 

(a) Givis v. Shelley, 7 Taunt. 146. (g) lyidbury v. Richards , 7 Moore, 

(b) Yeardley v. Roe, 3 T. II. 5/3; Poj>e 82. See a form. Chit. Forms, 670. 

v * Redjbame, 4 Bur. 2028; and see </*) Weatherby v. Goring, 3 B. & C. 
Lewis v. Shelley, 7 Taunt. 146. 552, 5 D. & R. 441, S. C. 
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In local actions, when an impartial trial cannot be had in the county 
where the action is brought, instead of moving to change the venue, 
it is more usual to apply for leave to enter a suggestion upon the 
issue, in order to have a trial in the adjoining county, as directed Vol. 

Into what counties .] When the venue is changed upon the com- 
mon affidavit, it is always changed to the county in which the cause 
of action arose; when changed, because a fair and impartial trial can- 
not be had in the county in which it is laid, it is usually changed to 
the next adjoining county ; when changed for any other special cause, 
it is changed into such county as the circumstances of the case sug- 
gest. It may be changed to Chester (j), Durham, or Lancaster, and 
the record sent down by mittimus into the two tytter counties. The 
venue might, even before the 1 W. 4, c. 70, l»e changed to a Welsh 
county ( k ) ; and if it be desired afterwards to have the cause tried in 
the next English county, it might be done by a suggestion upon the 
issue, as directed Vol. 1, 217 ( l ). So it may be changed to a city; 
after which the party may on motion have a venire to the sheriff of the 
next adjoining county ( m ). In Michaelmas or Hilary term, however, 
the Court will not in general change the venue to a county where 
there are no spring assizes («), unless with the consent of parties, or 
under special circumstances (o). 

How and in what cases brought back.] The plaintiff, however, may 
retain or bring back the venue in the county in which he has already 
laid it, by undertaking to give material evidence of some matter in 
issue, arising in such county. ( R . H. 2 W. 4, r. 103). But where the 
venue was laid in London, and removed to Staffordshire on the usual 
affidavit, that the cause of action arose in Staffordshire only, the court 
refused to let the venue be brought back, on an affidavit that the 
cause of action arose, partly in Staffordshire and partly in Worce.ster- 
shire, that a material witness for the defendant resided in London, 
and the plaintiff undertaking to give material evidence arising in Staf- 
fordshire or Worcestershire (p). The application in this case is to 
discharge therule to change the venue, andis made as directed ante , 726, 
as to the latter rule ( q ). The application should in strictness be made 
before the venue has been altered in the issue under the rule to 


, (»') See Rex v. Harris, 3 Bur. 1330; 

Mayor &c. of Bristol v. , 1 WiU. 

77- 

(j) God/Tey v. Philpot, 2 Ld. Raym. 
1418; Price v. Griffith, 1 Wils. 222; 
which cases were decided before the 1 
W. 4, c. 70. 

(k) Hopkins v. Lloyd, 0 East, 355. 

(/) See Freeman v. Gwyn, 2 W. BJ. 
962. 

(m) Bird v. Morse, 7 Taunt. 385. 

(») See Moore y, Fewnhaugh, 1 Wils. 


138, 2 Str. 1258, S. C. ; Howarth v. Wil- 
lett, 2 Str. 1100; Jerenuiin v. Ridley, 
Barnes, 490; Bird v. Morse, 7 Taunt. 
385. 

(o) Sec Fenwick v. Farrow , 1 Chit. 
Rep. 334; ld. 14. 

(p) Woody. Perkes, 2 B. & Aid. 618. 
See Vowel v. Rich, 7 Taunt. 178, semb. 
cont. 

(<i) See form of rule. Chit. Forms. 
6G9. 
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change the venue (r) ; yet the Court have allowed it, even after the 
cause has been carried down to trial, and been made a remanet (s). 
In practice, however, it is visual to apply for this rule, as soon as 
the l^le to change the venue has been served. 

If the plaintiff fail in doing that which he has undertaken, namely, 
to give material evidence at the trial of some matter in issue arising 
in the county where the venue is laid, he shall be nonsuited ( t ). But 
it will be sufficient if, for instance, it be proved that the deed upon 
which the action is founded was enrolled within the county (a); or, in 
an action by the assignees of a bankrupt, to prove that the fiat of 
bankruptcy issued, and the bankruptcy was declared, in the county(w); 
or to prove that letters containing the promise on which the action is 
founded w«re put into the post-office in the county (a 1 ) ; or to prove in 
an action for an escape, the issuing of the writ on which the party was 
taken («/) ; or to prove any< olher fact material to the cause that took 
place in the county, though it do not go to the whole cause of action 
\z)\ or in an action against coach proprietors, for negligence and in- 
juring plaintiff, to prove that expense of medical attendance, &c. was 
incurred in the county («); or, it seems, to prove that the cause of 
action arose abroad ( b ), or in an action in Middlesex, to prove a pay- 
ment of money into court, even although the money were paid in after 
the rule to retain the venue was obtained (c). But the undertaking 
in this case must be understood to have reference only to the evidence 
necessary to support the declaration; and, therefore, if the defendant 
confess and avoid the whole cause of action, or plead a tender to the 
whole declaration, the plaintiff will not be bound to produce at the 
trial the material evidence he undertook to give (d). 

The Court will, however, under very special circumstances, dis- 
charge the rule to change the venue, without the undertaking above 
mentioned. Thus, when a fair and impartial trial cannot be had in 
the county to which it has been changed (e), or where the plaintiff 
would otherwise fail in the action (/), or if the cause of action arose 
either wholly or in part in a foreign country (g), or if the affidavit 
upon which the venue was changed be defective (h), or the like, the 
Court will discharge the rule to change the venue, without any under- 
taking. In all other cases, however, such undertaking will not be 

(r) lCromp. 114. (1-) Gerard v.Dc Rnebeek, 1 H. Bl. 

(*) Jlruckshaw v. Hopkins, 1 Cowp. 280: Neale v. NeviU, 0 Taunt. 505. 

40!). See l)ickin*<m v. Fisher, 2 Str. (<•) Watkins v. Towers, 2 T. R. 275. 
058; Pi ice, Notes, P. Pr. 177- (d) Coekere.il v .Chamberl/tyrte, 1 Taunt. 

(f) Saritler v. Heard , 2W. Bl. 1031. 518; and see Souisby v. Lea, 3 Taunt. 

See Watkins v. Tourers, 2 T. It. 281. 88. 

(«) Peake# Ev. 213. (e) Petyt v. Berkeley , 1 Cowp. 51(1; 

(»e) Kensington v. Chantler , 2 M. & Doe, lessee of Hardman, y. PUkingtvn, 4 
Sel. 3(5. See Clarke v. Rmi, 1 New Bur. 2447. 

Rep. 310, amtrri. (/) Amner v. Cattell, 5 Bing. 208, 

<*) Smith v. Walker, 8 Taunt. 189. 2M.4P. 307, S. C. 

(y) Neale v. Neville, 0 Taunt. 505. (g) Hope v. Bennett, 2 N. R. 397; 

js) Anon . 2 Chit. Rep. 418. M* Chive v, M‘ Keand, 2 Taunt. 197. 

(a) Curtis v. Drinkwater, 2 B. &r (Ji) Tidd, 010: Allen v. Griffiths, 3 T. 
Adol. 189. R. 495. 
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dispensed with, even although it be shewn that the affidavit upon 
which the venue was changed is false (*)• 

Jn what cases changed by plaintiff.'] In transitory actions, the 
plaintiff may lay his venue where he will; but if from circumstances 
he should afterwards desire to change it, he may obtain leave to 
amend his declaration, by altering the venue (j), upon stating to the 
court a reasonable ground for the application ( k ); and this even after 
plea pleaded and issue joined (/), or even after the venue has been 
changed on the usual affidavit (m) t or after a nonsuit on the trial, 
where it had been changed by plaintiff (m). In local actions we have 
seen,aw<e, Vol. 1, 217, that the Court or a Judge may allow the trial 
' enquiry to take place in another county than that in ^hich the 
\. s nue is laid. 

(i) Price v. IVoodburne, (> East, 433; v. Cruft* A East, 433; iFnw v. Mestacr, 
Hunt v. Uridgefiprd, 1 Taunt. 250; lHck Id. 435. 

V. Norrivh, 3 Id. 404; Potvcl v. Ri left, 7 (fr) Ayres v. Huston, R Taunt. 408. 

ht. 178; lYofsl v. Perkes, 2 B. &Ald. (/) Cookv. Shone, Barnes, 12; but see 

01 R; Out see Caillandx. Champion , 7 T. Bird v. Foster, Id. 10. 

It. 205. (mt Rivet v. Cholmondley, 2 Str. 1202. 

i j) Stroud v. Tilly , 2 Str. 11R2; Pet re (n) Price’s Notes, 1*. Pr. 177* 
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CHAPTER VII. 


STRIKING OUT COUNTS, &C. 


If the declaration contain any unnecessary counts which may be 
productive of any great additional expense to the defendant, the 
court, upon his application, or a Judge at chambers, will order them 
to be struck out; and, if such counts appear to have been introduced 
lor the purpose of vexation or the like, the Court will order the plain- 
tiff to pay the costs of thq application (a). Before applying to the 
Court, the defendant had better request the plaintiff’s attorney to 
strike out the unnecessary matter, or the Court would not, in most 
cases, allow the defendant the costs of the application ( b ). That such 
counts are superfluous, however, must appear either from the decla- 
ration itself or from the bill of particulars. In an action by an attor- 
ney, where the declaration contained two counts for work and labour 
by him as an attorney, and two counts for work and labour generally, 
the Court ordered two of these counts to be struck out as super- 
fluous (c). But if the several counts of a declaration contain really 
distinct causes of action (as where a declaration on a penal statute 
contained 480 counts for different penalties) ( d ), the Court will not 
order any of them to be expunged, at least not unless the defendant 
undertake to permit the matter of the counts struck out to given 
in evidence under the counts retained (e). And where the counts do 
not appear on the face of them to he superfluous, the Court will not 
order them to be struck out merely on the ground that the causes of 
action are not included in the particulars of plaintiff’s demand (/). 

Or, if any part of a count be superfluous, such as unnecessary re- 
citals, statements of title, descriptions of property, or the likej^f the 
superfluous matter be of any length, the Court upon applidM^i, or 
a Judge at chambers, will, in like manner, order it to be struck out(g). 
In an action against forty-six defendants, the Court ordered the word 
“ defendants” to be substituted for the names of the several de- 
fendants in the deefaration, in all the places where they occurred, ex- 
cepting the first (//). 


(a) 1 Sellon, 230; Newby v. Mown, 
1 D. & R. 500. 

(ft) Draper v. SangsUrr, MS. K. B. 
20th Nov. 1820. 

(c) Meeke v. Oxhide, 1 N. U. 280; 
Gabel l v. Shaw, 1 D. & H. 171, 2 Chit. 
Rep. 291), S. C.; Brindley v. Dennett, 2 
tilngh. 184, 0 Moore, 358, S. C.; Anon. 
1 Chit. Rep. 440, (a); Nehnm v. Grif- 
fith*, 9 Moore, 785, 2 Bingh. 412, S. C. ; 
and see Wilkin « v. Perry, Hardw. 1*29. 


(d) Tidd, 9th ed.016; and see Lane 
v. Smith, 3 Smith, 113. 

(e) Carmack v. Gundry, 3 B. & Aid. 
27 2, 1 Chit. Rep. 7»». S. C. 

if) Nicholl v. Wilton, 7 Chiu Rep. 
448; Bagiey \. Watkins, Id. 450. 

(g) 1 Sellon, 239; Tkld, 017; I >wn- 
da« v. Lord Weymouth, Cowp. 665; 
Price v. Fletcher, Id. 727. 

(ft) Meeke v. Ox lade, 1 N. R. 289. 
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So, if a declaration unnecessarily contain indecent or scandalous 
language, the Court, upon application, will refer it to the master, and 
direct him, if he report against it, to tax exemplary costs (»). m 

The rule granted in these cases is either that the declaration be 
referred to the master, (upon whose report the Court will afterwards 
decide), or a rule upon the plaintiff to shew cause why the super- 
fluous matter should not be struck out. It it seldom referred to the 
master (tc), unless in the case of scandal and impertinence, or where 
the superfluous matter is so mixed up in the declaration as not to be 
easily separated and distinguished, pr pointed out with distinctness to 
the attention of the Court. The motion should be made before plea 
pleaded ; and, from one case it appears that it ought to b^madebe- 
fore the defendant has obtained time to plead (/)•* and, at all events, 
before the superfluous counts are engrossed on the record (m). It i* 
not, however, uncommon In practice to grant the application though 
made after time tp plead granted. 

We have already seen, ante , Vol. 1 , 189 ; that there are prescribed 
(by R. T. 1831) forms of declarations in actions on bills of exchange, 
notes, and for the common counts, and that they roust not exceed the 
prescribed length, otherwise no costs of the excess will be allowed 
plaintiff if he succeed, and the, costs of the excess incurred by the 
defendant will be taxed and allowed him, and be deducted from ttye 
plaintiff’s costs ; and, on the taxation' of costs between attorney and 
client, no Costs will be allowed the attorney in respect of such excess; 
and in case any costs be payable by plaintiff to defendant on account 
of such excess, the amount thereof will be deducted from the at- 
torney’s bill. * ^ 

The Court will seldom order pfeos to be struck out as superfluous, 
particularly in cases of nicety or difficulty («), if they be such as are 
allowed to be pleaded together by the practice of the Court, and are 
not pleaded for the purpose of vexatHfl£for the like. (See further , 
Vol, 1 , p . 203, 204). If the defendant plead nil debet to debt 
on specialty, the Court or a Judge would order him to withdraw it, 
or give? plaintiff leave to sign judgment (o). And where to an action 
on a bill of exchange the defendant pleaded a demurrable plea, which 
appeared to be a trick on the face of it, the Court of Common Pleas 
ordered it to be struck out on an affidavit of its falsehood, giving the 
defendant leave to plead de novo , and requiring him to try at the next 
sittings (p). ■ y, 

(?) Anon. 2 Wils. 20: Imp. D. R. 224. 453,, 10 Moore, 152, S. C. 

( k ) Barley v. Watkins, 1 Chit. Rep. (tf^See Tritkey v. Yeandall , 1 Bingh. 

45o. GO, 7 Moore, 351, S. 

(l) Wilkins v. Peny, Hardw. 129. See (o) MSS. VoJ. 1 , 204. 

1m iv v. Williamson, Imp. C. P. Gth ed. ( u) Jones v. Studd, 4 Bingh* C63, 1 
170. M. &i P. G43, S. C. 

(m) • Thomas v. Javksm , 2 Bingh, 


VOL. II. 
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CHAPTER VIII. 


CONSOLIDATING ACTIONS. 


In ordinary cases, if two actions be brought by the same plaintiff, 
at the same time, against the safhe defendant, for causes of action 
which ma^ be joined, and the defendant be holden to bail in both, 
the Court, or a Judge at chambers, will compel the plaintiff to con- 
solidate them, and to pay Jhe costs of the application (a). On a rule 
to shew cause why the proceedings in thirty-seven actions of ejectment, 
brought against the occupiers of so many houses in Sackville-street, 
should not be stayed, and abide the event of a special verdict in 
another action upon the same title, Lord Kenyon said, it was a scan- 
dalous proceeding; that all the causes depended on the same title, and 
ought to be tried by thesame record; and the rule was made absolute (fc) 
So, three declarations against different persons for the same assault 
were ordered to be consolidated (c) ; but, in another and similar case, 
the application was refused (d). Where three actions were succes- 
sively brought by the same plaintiff, against the same defendant, 
upon three promissory notes, which became due at different times, 
this Court refused to consolidate them (e). But in a late case it was 
held, that if a party sue on a bill of exchange, and, after the action is 
commenced) another bill accepted by the same defendant, of which 
the plaintiff is holder, is dishonoured, and he bring a second action on 
that, a Judge at chambers would, on application being made, direct 
the twol^dons to be ctmsrt And it is a matter of discre- 

tion ifthf the Court to order stfeh actions to be consolidated; and they 
will always do so, if it appear that the actions were brought sepa- 
ratalj^lbr the purpose of vexation or oppression. 

In detions upon policies dr insurance, where several actions are 
brought upon the same policy, the Court, upon application of the de- 
fendants, and with the consent of the plaintiff, will grant a rule to 
Stay the proceedings in all the actions but one, the defendants under- 
taking to M. bound by the verdict in such action, and to pay the 
amount of their several subscriptions and costs if the plaintiff should 
recover ; together with such other terms as the Court may think pro- 
per to impose upon them (g). Or, if the plaintiff refuse his consent, 


(ttVCeeW v.Brtag'«»$T.R.639. See 
Benton v. Prned, 1 Smith, 423. 

(i b ) 2 Sellon, 144 ; Doe d. Pultenep v. 
Damn, Imp. K. B. 731 ; and see Grim- 
$ tone v. Burgers, Barnes, 176; but see 
Smith v. Crabb, 2 Str. 1 149, oontrd. 

(«?) Prac. Beg. 151; A non. 1 Chit. 
Rep. 709, Barnes, 341; and see Kty 


v. Hill , 2 B. & Aid. 598. 

(d) CatHn v. Elliott, I Str. 420. 

(e) Mwsenden v. O’Ham, Tidd’s Prac. 
614. 

if) Oldershaw v.TrcgweU, 3 C. & P- 
58 ssdyuare. 

(g) Parke, Introd. 
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the CourJ: will then grant time to plead in all the actions but one, until 
that one have been determined (A) *, and if determined in favour of 
the plaintiff, the other defendants may (if necessary) obtain a stay of 
proceedings in their several actions, upon payment of the amouftt of 
their subscriptions and costs. 

When a consolidation rule has been entered into, though fresh evi- 
dence be discovered, the Court will not permit, the 'plaintiff to try the 
other actions (*). But the Court, under circumstances, may open the 
consolidation rule, and try a second cause j if tfc^y do, they will in 
general extend to the second trial all such terms made compulsory on 
the party successful in the first cause, as are requisite for attaining 
the merits (A). 

Where the defendants pay money into Court, in several actions 
which are consolidated, and the plaintiff, without taxing the costs, 
proceeds to trial on one and fails, he will, Nevertheless, be entitled to 
the costs in the other actions un to the dime of the paying the money 
into Court. ( R . H. 2 TV. 4, r. 104) (/). 

The application for the consolidation rule is to be made to the 
Court, or to a Judge. If made to the Court, as it had better be, if 
there be any thing out of the common way, draw up a motion paper, 
inserting thereon or in it the titles of the several causes ; and indorse 
on it the counsel* s name , requiring him “ to move for a rule to shew 
cause why the within actions should not he consolidated .” If made so 
a Judge, there is no need for a motion paper, and a summons will suf- 
fice, which should be intituled in the several causes, and be “ for the 
plaintiff to shew cause why the within actions should not be conso- 
lidated.” The rule is made i&solute, or an order made, as above 
mentioned ( m ). After verdict for plaintiff, (if the actions have been 
consolidated by order) move to make the order a rule of Court ; then 
move for a rule nisi for judgment, in the defended action , and also that 
judgment may be entered in the several other actions which were con- 
solidated, and that the plaintiff be * f hiberty to sue out execution 
thereon s also, that the master may tax the costs in all the causes, and 
that the defendant may also pay the costs of the application to be taxed . 
Draw up the rule nisi, and serve a copy of it on the defendant's at- 
torney; and if afterwards made absolute, and not complied with, sign 
judgment , tax your costs , and sue out execution, ( according to the terms 
of the rule), as in other cases. 


(h) id. 

(i) Pullen v. Parry, 1 Chit. Rep. 
30J>, n. 

(*) Cohen v. Bulfcvley, 5 Taunt. 165. 


(/) This rule alters thepractice as laid 
down in Burstatt v. Homer, 7 T. R. 
372. 

(m) See forms, Chit. Forms, 671. 



CHAPTER IX. 


PAYMENT OF MONEY INTO COURT. 

When a person is satisfied that he is Indebted to another, but dis- 
putes the amount claimed of him, then, before acti^i brought, he 
may tender to his creditor the sum which he thinks he really owes, or, 
after action brought, he may pay that sum into court, and let the 
plaintiff afterwards proceed in his action at his peril. But if neither 
the existence of the debt, nor the anapunt claimed be controverted, 
the defendant should apply to stay theS>roceedings, upon payment of 
debt and costs, as directed in the nexrchapter. In all cases where 
there has been a tender , but there is some doubt as to its sufficiency, it 
is safest to pay the money into court without pleading the tender; 
for, though the payment of mon^y into court subjects the defendant 
to costs up to th6 time of paying it in, if the plaintiff do not proceed 
to trial, nevertheless, if the defendant plead a tender, and plaintiff 
take issue thereon, and the defendant fail in proving it, he will 
thereby, at all events, subject himself to the costs of , the trial and 
the general costs of the cause. The payment of mohey into court 
shall be first considered. 

Jn what cases.'] The general rule, as the practice now exists, is, 
“ that where the sum demanded is a sum certain, or capable of being 
ascertained by mere computation , without leaving any other sort of 
discretion to be exercised by the jury,” the defendant shall be at li- 
berty to pay money into coulffa). This rule is, indeed, likely to 
undergo a very material change from the recent enactment of 3 & 4 
IV. 4, c. 42, s. 21, by which the defendant may “ in all personal ac- 
tions, (except actions for assault and battery, false imprisonment, libel, 
slander, malicious arrest or prosecution , criminal conversation , or de- 
bauching qf the plaintiff's daughter ox servant,) by leave of any of the 
superior Courts where such action is pending, or a Judge of any of 
the superior Courts, pay into Court a sum of money by way of com- 
pensationoratnends, in such manner and under such regulations, as to 
the payment of costs and the form of pleading, as the said Judges , or 
such eight or more of them as aforesaid, shall , by any rules or orders 
by them to be front time t0 ^ me **<*<**> order and direct.** Until, how- 
ever, "the Judges h$ve made some general rule or order on this 
subject, it is concifvod this enactment will not alter the previous 
practice. ^ 

As the practice at present exists, therefore, money may be paid 
into Court in assumpsit, where the breach is the nonpayment of mo- 

(a) HaUett v. East India Company, 2 Bur. 1120. 
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ney (b), but not otherwise (c). In actions against carriers, indeed, 
where they have given a notice not to be accountable for goods be* 
yond a certain amount, they are allowed to pay that amount into . 
court ( d ) ; but they will not be allowed to pay money into coujj, in 
assumpsit for injuring the plaintiff's goods (e). 

In debt on simple contract, the defendant may pay money into 
court (/) ; so, in debt for rent (g)\ so, in debt on a policy of insur- 
ance. (19 G.2,c.37,s. 7). Butgenerally in debt on a record or special- 
ty, he cannot; because in these eases the amount of the debt is ascer- 
tained, and cannot be varied from by the jury ki their verdict (A): 
the defendant’s only course to these cases is to apply to the Court or 
a Judge to s||y the proceedings on payment of the debt or penalty 
and costs; as to which see the next chapter. If the decl&Mtion con- 
tain two counts* the defendant may, upon payment of the debt de- 
manded in one of them, have the proceedings stayed as to that count, 
and let the plaintiff proceed if he will upon the other. (See the next, 
chapter ), & * - > ■ 

In covenant, where the breach assigned is the nonpayment of a 
sum of money, the defendant may pay money into court (i), but not 
otherwise \k)i 

In actions of trespass, the defendant cannot pay money Into 
court (I), unless in actions against justices of peace, &c.; (poet, 738); 
nor can this be done, even in trespass for mesne profits ( m ) ; nor in 
dlse ( n ) (except in an action against a carrier, &c. for the loss of a par- 
cel (infra) ); nor in trover, replevin, or ejectment. Yet, in trover, the 
court have in some cases allowed the defendant to bring into court 
the article for which the actioa was brought, and costs. So, in eject- 
ment they allow the defendant, and in replevin the plaintiff, to bring 
into court the amount of the rent, for the nonpayment of which the 
ejectment is brought, or the distress was made, respectively. As in 
these cases, howevfcr, the parties pay in, not a part merely, but the 
entire sum pretended to be due, it will be more convenienrto defer 
the consideration of them to the ne*t chapter, where we shall have 
to treat of the application to stay proceedings upon payment of debt 
and costs, generally. 

In actions against mail coach contractors, stage coach proprietors, 
or common carriers, for the loss of or injury to goods, the defendants 
may pay money into court as i$ ordinary cases. (1 W. 4, c. 68, s. 10). 

In actions by executors or administrators, the defendant may pay 
money iuto court, as in ordinary cases (o). 

(b) Greggs case , 2 Salk. 596. 284; 19 G. 2, c. 37, s. 7* 

(c) Strong v. Simpson, 3B.&P.1 5* (k) Full well v. Hall, 2 W. Bl. 837. 

See 5 B. & Aid. 93. (/) Squire v. Archer, 2 Str. 906. 

(d) Hutton v. Bolton, 1 H. BU 299, ». (m) Holdout v. Morris, 2 Wils. 115. 

(e) Fail v. Pick ford, 2B. St P. 234. (n) White v. Woodhouse, 2 Str. 787; 

</) M'Quitlin v. Ca*,lH. Bl. 249. Squire v. Archer, Id. 906; Salt v. Salt, 

(g) Greggs case, 2 Salk. 590; Pr. 8T. R.47; Bowles v. Fuller, 7 T. R. 

Reg. 257. 335; Calvert V. Joliffe, 2 B. St Adol. 

(h) See Leapidge v. BongiUiomie, 2 418. 

Str. 89®.; ,-, (o) Crutchfield v. Scott, 2 Str. 796. 

(0 &fie$mtce*e, 2 Salk. 596; Hallett See Greggs case, 2 Salk. 596; Bigland 
v. Fastjgtdia Company, 2 Bur. 1120; v. Robinson, 3 Id. 105. 

WalnotMT v. Jioughton , Barnes, 282, 
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As to payment of mon^ into court, in actions by the assignees of 
a bankrupt, when the defendant is sued within the time limited for 
the bankrupt to dispute the commission, &c., see stat. 6 G. 4, c . 16, 
*. 9 $ ( P ) 

In actions against Justices of peac# or Against officers of the excise 
or customs, for any thing done by them in the execution of their re- 
spective duties, if they have not made a tender, or if they conceive the 
amends tendered to be insufficient, they may have leave to pay into 
court such sums of money as they shall think fit ; and the same pro- 
ceedings shall be thereupon had, as in other cases of paying money 
into court. (See ante , 693). The same privilege is given to commis- 
sioners of bankrupt, by stat . 6 G* 4, c. 16, s. 43 ( q ). H 

If the*defendant pay money into court, in a case where he is not 
allowed to do so M the plaintiff, by taking it out, will thereby waive 
the irregularity, and the effect of it will then be the same as if it had 
been paid in on a mere money demand (r). 

If there be two or more counts in a declaration, and one of them 
be for a money demand, the amount of which utay be ascertained by 
mere computation, such as above described, the defendant may pay 
money into court upon that count (s). So, in covenant, if several 
breaches be assigned, and one of them be the non-payment of money, 
the defendant may pay money into court upon that breach (t). Or 
i£ in such a case, the money intended to he paid in be the whole 
amount demanded for the rent, &c. the defendant may apply to stay 
the proceedings on that count, upon paymenbof the sum therein de- 
manded and costs, and that the plaintiff be at liberty to proceed upon 
the other counts, if he should think and the same in debt on re- 
cord, specialty, or statute. (See the next chapter). But the Court, it 
seems, will not allow a defendant to pay money into court upon some 
of the counts of a declaration, and demur to the rest (u). 

It seems questionable whether one of several ctefendants alone can 
pay money into court. And the Court of Common Pleas have refused to 
allow one of three defendants, who alone appeared (one of the others 
having suffered judgment by defhult, and the other being outlawed), 

‘ to pay money into court, even although he offered to pay all the costs 
up to that time (#). 

ft 

When and how paid in, and costs m.] Money may be paid into 
court at any time before pl^a pleaded, as a matter of course ; or after 
plea, -upon obtaining a judge’s order to withdraw the plea, in order to 
bring money into court, and replead it (y). You may pay the money 
into court on art^ one count of the declaration which may be appli- 
cable to the plaintiff’s demand, and thus, (if the plaintiff has no fur- 


(p) See Arch. Bkt. lr. 259. 

($) See Arch. Bkt. L. 10. 

(r) Griffith* v.WMImw, I T. R. 710. 

(s) See Baillie v. Cazalet, 4 T. R. 
57S>. 

it) FnlUvett v. Hall , 2 W. HI. 837; 
aUet v. Rant India Company , 2 Bur, 
1120 . 


(«) Pr. Regi 256*. 1 Sellon, 286. 

lolo ***** V * * >an<lhimarh 2 Bl. 

W) Griffith a VfWiUianut, 1 T. R. 710, 
71 1 ; Tarltm v. Wragg, 2 Str . 1271 . See 
Day v. Edward*, l Taunt. 491, and 

Vol. 1,207. 
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tber demand), save the costs of the other founts, notwithstanding they 
may be also applicable to such demand: therefore, where in an action 
by payee against acceptor of a bill drawn by a third person, the defen- 
dant paid 104 into court on the common counts; nothing more was 
due on the bill, and there*hadd}een no other account or transaction 
between the plaintiff and defendant ; it was held that the payment on 
the account stated was an answer to the whole action, and that the 
plaintiff could not recover nominal damage! on the special counts (*). 
Leave to pay money into court is in all cases requisite; such leave 
may now be obtained by a side bar rule , though formerly a motion pa- 
per signed by counsel, and sometimes a special motion or an application 
to a judge wm requisite, and it may be so now under circumstances. 
(R, H. 2 W.W, r. 55). Make out a pracipeor memorandurgof the rule 
you want. If you intend paying the money into court on some parti- 
cular count or counts Only , or on some particular ftart of a count, frame 
the pr/scipe or memorandum accordingly : then pay the money into 
Iloare’s bank in Fleet-street, and get a receipt for it ; take this receipt 
to the signer of the writs (a), who will thereupon give you his receipt ; 
pay him 2s. 4m* and also 2 s. if the sum paid in be under 104, or at the 
rate of 20s. pef lWbL for any greater sum . ( R.H . 5 /. 1). Then 
take this receipt and the pracipe or memorandum above mentioned to 
the clerk of the rules (b), who will drawmp the rule ( c ) ; pay him 5s. 6d. 
and serve a copy of itqn the plaintiff* s attorney. 

If interest he dulfr you should calculate it up to the time of she 
payment into court, ^nd not merely to the commencement of the 
action (d). 

If the defendant find that he has not paid a sufficient sum of money 
into court, the Court or a Judge might be .induced to allow him to 
pay a further sum in, upon payment of costs (a). 

Beside# the money thus paid into court, the defendant (by the 
rule) must undertake to pay costs, to be taxed by the master, if the 
plaintiff accept the money so paid in and do not proceed in his ac- 
tion; and, in case of non-payment, to suffer the plaintiff either to mo'te 
for an attachment on a proper de&fmd an.d service of the rule, or to 
sign final judgment for nominal damages. (74 H. 2 W. 4, r. 56). In 
a case in this court, although if appeared that a certain sum had been 
offered to the plaintiff before declaration, and refused, yet the Court 
would not allow the defendant to pay that sum of money into court 
after declaration, upon the terms of the plaintiff's being obliged to 
relinquish the costs of the declaration irhe afterwards took the money 
out; they said that the defendant should have tendered the money 
end pleaded the tender (/). But where the conduct of the plaintiff 

(z) Early v. Bowman, IB. ft Add. 1 Dowl. P.C. 331, S. C. 

889; and see Churchill v. Day , 3 M. & (e) But see Swanv. Freeman > Barnes, 

Ry.71. 202; Pr. Reg. 263, 252. See a form, 

(а) In C. P. take it to the protho- Chit. Forms, 676. 

notaries’ clerk, or inExch. to the clerk (/) Burmester v. Htich, 13 East, 
of the rules. 551. See Pr. Reg. 258; Gibbon v.Cope- 

(б) Or in C. P. to the secondaries. man, 5 Taunt. 840; but see Seewin v. 

(r) See form, Chit. Forms, 674. Cowell, 2 Taunt. 203; Roberts v. Lam- 

id) Kidd v. Walker , 2 B. ft Add. 705, bert, Id. 283. 
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appeared tahave been oppressive, and that the defendant was wilting 
and offered to pay the money before action brought* the Court upon 
application of the defendant (eve^ after he had paffl the money into 
court), ordered that so much of me pile as obliged him to pay costs 
should be discharged (g). Aqd in a r*cept*case, where an action was 
brought for two separate sums of money, and the defendant, haring 
offered to pay the amount of one of them, with costs up to that time, 
which was refused by the plaintiff, paid the. amount into court; but 
the plaintiff afterwards finding that he cpuld not maintain his action 
as to the second sum, took the money out of court, and proceeded no 
further: the Court, upon application, allowed the defendant his costs 
ftbm the date of his offer to pay the sum afterwards paid into court, 
and directed these costs to be deducted from the costsrfef the plain- 
tiff (A). And in a still more recent case, the defendant obtained a 
Judge’s summons to 'stay proceedings, upon payment of a certain sum 
and costs ; but the plaintiff claiming more than, the sum offered, of 
course, no order was made, and the action proceeded; . the defendant 
afterwards paid the sqpao sum into court, and the plaintiff thereupon 
took the money out, Jbd discontinued the action: the Court, upon ap- 
plication of the defendant, allowed the plaintiff his costs only up to 
the time of his attqndatffce upon .the summons, and ordered the costs 
subsequently incurred by the defendant, and the costs of the appli- 
cation, to be deducted from them,— even alihouglrit appeared that 
the plaintiff was Induced from poverty to accept the money paid into 
court, and relinquish bis action for the balance (i). Where, in a 
country cause, the defendant took out a .summons before declaration 
to stay proceedings Upon payment of a less sum than the plaintiff’s 
demand and costs, upon Which no order was made, and the defen- 
dant afterwards paid that sum into court, which the plaintiff's agent, 
having in the mean time consulted his principal bn the country, took 
out of court, it was holden that the plaintiff, not having been guilty 
of fraud or vexation j was entitled to costs up to the time at which he 
took the money out of court (A). Where *an order was made for the 
defendant to pay four guineas iqto court, but the plaintiff’s agent re- 
fused to tax the costs under that order, the Court of Exchequer per- 
mitted the defendant to pay the money into court without an under- 
taking to pay the costs (/). Nor will the Court require this under- 
taking if the amount paid into court be under 40s., and it be satis- 
factorily shewn to be recoverable in a county court ( m ). 
r 

Effect of it.~\ By paying money into court, on the whole of a spe- 
cial declaration o$ on the special counts, the defendant impliedly 
acknowledges that the contract or other cause of action is as de- 
ter) Johnson v. Houlditch, 1 Bur. 57a 257* 

(A) James v. Hnggett, $ B. & Aid. (/) Anon. T. T. 1832, Jervis’s Rules, 
776* 1 (’hit. Rep. 471, S. C.; and see 75* 

Marriott v. Clapp. 1 Dowl. P. C. 701. (m) Semble, Jones v. Owen, Exch. T. 

{*) MS. T. 1825; and see Jones v. T. 1032, Jervis’s Rules, 75, 1 Dowl. P. 
Owen, infra, note (m). C. 505 , 2 C. dr J. 476, S. C. 

(Ar) Haworth v. Holgate, 2 Y* & J. 
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scribed in the declaration («); and the oidy remaining question to be 
determined is the amount of the damages By paying money in?o court 
on the common t Indebitatus courts, the defendant admits no more 
than that the sum paid in due to •plaintiff (o) ; and paying 
money into court on several eottnts, one* of which only is applicable 
to the plaintiff’s demand* admits a cause of action on that count 
only (p). As instances of these rules, if money be paid into court on 
a count on a bill of exchange, there is no necessity to prove the de- 
fendant's handwriting (q), and the sufficiency of the stamp is thereby * 
admitted (r); so if paid in in an action of covenant, the execution of the 
deed is admitted (s) ; so, If paid in on a count On a guarantee, it ad- 
mits an agreement signed according to the statute of frauds (f) ; so, 
where two bitches are assigned in one cdpnt, payment into court 
on one of the breaches is an admission df the whole obntract as set 
out in that count, so as to enable the plaintiff to recover on the second 
breach without proof of the contract (*).* Where the declaration 
states a contract to pay a particular sura ofmoney for certain articles, 
payment of part of the money into court on the special count, by ad- 
mitting the contract, admits also the sum ortginallv due; and the only 
question is, whether the remainder of the money nad been previously 
paid(.r). And in an action for goods sold by sample at a stipulated 
price, the payment of money into court therein precludes the defen- 
dant from insisting on the inferiority of the goods (y). But where the 
declaration is far goods sold, to be paid for at the average price to «be 
ascertained on a day specified, payment into court does not, it seems, 
admit the average price to be as stated in the declaration (z). ' The 
payment into court on a count* on a valued policy, in which the loss 
is averred to be total, is no admission of sytotal loss (a). In an ac- 
tion for goods sold and delivered, it admits a contract, though the 
goods were tortiously converted by the defendant (b). But it is not 
such an admission as precludes the defendant frdm taking an objec - 
tion to the legality of the contract, in order to prevent the plaintiff 
from recovering beyond the sum paid in (c) ; and if the declaration 
contain a legal anti an illegal demand, the money paid in sbal] be 
applied to the legal demand only (d). So , in an action on a policy of 
insurance, the Court, under particular circumstances (as where the 
plaintiff misleads the defendant, and induces him to suppose that the' 
only point to be tried is a question of fraud, &c.) allowed the defeh- 

• '"I 

(«) Burrough v. Skinner , 5 Bur. (fk Middleton v. Brewer , Peake, 15. 

2640; Guillod v. Nock, 1 Esp. 347; Sea- (w) Dryer v| Ashton, 1 B. & C. 3, 2 D« 

ton Benedict, 5 Bingh. 28. See 13 &K. 19, S. CJ 

East, 202; Leggett v. Cooper, 2 Stark. (r) Cox v. Brain, 3 Taunt. 95. 

103; Everth v. Bell, 7 Taunt. 450; Staf- (y) LeggattSr. Cnojter, 2 Stark. 103. 

ford v. Clarke, 2 Bingh. 377* (c) Stoveld v. Brewin, 2 B. & Aid. 

(o) Seaton v. Benedict , 5 Bingh. 28, 2 116; Everth v. Bell, 7 Taunt. 450. 

M.& P.66, S. C. (a) Rucker v. Palxgt'ave, 1 Camp. 

(p) Stafford v. Clarke, 2 Bingh. 377, 557- 1 Taunt. 419, S.C. 

9 Moore, 724, 1 C.&P. 703, S* C. ; Everth (6) Bennett v. Francis , 2 B. & P. 550, 

v. Bell, 7 Taunt. 450, 1 Moore, 158, S.C. 4 Esp. 28, S. C. 

(q) Gutteridge v. Smith, 211. Bl. 3?4. (e) Cor v Parry, IT. R. 464. 

(r) Israel y. Beniamin, 3 Camp. 40. \d) Ribbans v. Crickett, 1 B. & P. 

(s) Rondel v. Lynch, 2 Camp. 357- 264. 

N 3 
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dant to give evidence of fraud, notwithstanding he had paid money 
Into court (e). It is a conclusive admission, however, of the plain- 
tiff’s 'right to sue in the court in which the action is brought {/) ; and 
of bis right to sue alone without joining another party (g) ; and of his 
right to sue in the character in which he suqs(/t)« But it is no admission 
of the plaintiff’s right of action beyond the sum paid into court (i) ; 
and, consequently, does not deprive the defendant of the benefit of the 
statute of limitations as to the residue of the plaintiff’s demand (&). 

If the plaintiff take the money 1 out of court, and it amount to 
less than the sum stated in the affidavit to hold to bail, the plain- 
tiff does not thereby subject himself to an action for a raallciotls ar- 
rest (l). 

The plaintiff may be nonsuit after payment of mofey into court; 
(ante, Vol? 1, 301); but it is doubtful whether the defendant can de- 
mur to evidence after it ( m ). 

After the payment of ntoney into court the defendant can never 
afterwards take it out, even although it was paid in by mistake (n). 
Yet the court, it should seem, if the plaintiff failed in his action, and 
the money had not been already taken out of court by him, would 
impound it to answer the defendant’s costs (o). 

Proceedings after Where money has been paid into court the 
plaintiff may in all cases take it out, and then either accept it in sa- 
tisfaction of his debt, or may proceed in his action, at his option (p). 
The only question is as to his right to costs. If he accept of the 
money paid in in satisfaction of his debt, he is entitled to costs to the 
time of paying it in. Even if he proceed in the action, after the 
money has been paid in, he may still, at any time before trial, (this 
even after a peremptory undertaking given and default made (q ) ), ac- 
cept the sum so paid in, in satisfaction of his debt, and be entitled to 
costs to the time of paying the money into court, upon allowing the 
defendant his subsequent costs*(r). But if he proceed to trial, and a 
verdict be given against him ($), or a juror be withdrawn (t), or he be 

(«) Muller v. Hartshorns, 3 B. & P. {n) Vaughan v. Barnett, 2 B. & P. 
556; and see Mellish v. Allnut, 2 M. & 302; Malcolm v. Fullarton, 2 T. R. 645. 

Sel. 106; Andrews v. Ikilsgrave, 9 East, See Ward v. Loutring, 2 Smith, 49; 
325; Rucker v. Palsgrave, 1 Camp. 657- Knaptim v. Drew, Barnes, 279; Crockay 
(/) Miller v. Williams, 5 Esp. 19. v. Martin, Id. 281 ; Vane v. Michett, Id- 
(a) Walker v. Raw sun, 1 M. & Rob. 284; Brough v. Adcock , 1 Dowl. P. C. 
250. • 231 . 5 M . & P. «78, 7 Bingh. 650, S. C. 

(/i) Lipscombs v. Holtnes, 2 C^ump. (o) See Anon. Barnes, 280. 

441 . ( j») See Gregg's case, 2 Salk. 597. 

(i) 2 Esp. 482, n./ Blackburne v. (g) Foulstonev. Rlackmore, 1 Y. & J. 
Schoalcs, 2 Camp. 341; Rucker v . Pals- 213; Sttamore v. Bridge, 8 1*. R. 408. 
grave, 1 Taunt. 410; Rverth v. Bell, 7 (r) Hartley v. Bateson, 1 T. R. 629: 

Id.450; Stwcld v. Breivin, 2B.&AU1. Griffith* v . Williams, Id. 710; Davit v. 
lit*. Mansell, Wllles, 191 ; but see James v. 

(k) lj>ng v. Greville, 4 D. & R. 632, Raggett, 2 B. & Aid. 776, 1 Chit. Rep. 
3 B- & C. 10, S. C. 471, S. C„ and ante, 740. 

(7) Jackson v. Burleigh, 3 Esp. 34. (*) Stevenson v. Yorke, 4 T. R. 10; 

Sec Ihldyard v. Blowers, Si Esp. 69; but see Wilton v. Place, 2B.&P.56; 
Butler v. Brown, 1 B, & B. 66, 3 Moore, Muller v. Hartshortie, 3 Id. 556; Twom- 
327. S. C'.; but see J Midlaw v. Cock- tote v. Brock, 2 Taunt. 361; Jeffs v. 
burn, 2 New Rep. 76. Smith, 4 Id. UK); 

{>») Jenkins v. Tucker, l H. Bl. 93. (0 Stodhart v. Johnson, 3 T. R. 657. 
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nonsuit; or even if the defendant obtain judgment as in case of a 
nonsuit («) ; he will not be entitled to costs to the time of paying 
the money into court. It may *be necessary to observe, however, 
that if the money have been paid in on one count only of tljf de- 
claration, the plaintiff (if he accept of the money so paid in) will be 
entitled to the costs of that count only, and not of the others (.r): 
and if the money be paid into court on any one count, which may 
be applicable to the plaintiff’s demand, and the plaintiff has no fur- 
ther demand, he will proceed at his peril of costs on the other counts, 
notwithstanding they may be also applicable to the demand (y). 
Where money is paid into court in several actions which are conso- 
lidated, and^the plaintiff, without taxing costs, proceeds to trial in 
one and fails, he will, by a repent rule*' nevertheless, be entitled to the 
costs on the others up to the time of paying Jjie money into court. 
(R. H . 2 W. 4, r. 104). 

If the plaintiff proceed to trial, and do not prove a debt or da- 
mages beyond the amount of the sum paid into court, he shall (upon 
the defendant’s producing the rule (»), ) be nonsuit, or have a verdict 
against him, and be liable to costs as in other cases (a). 

But if he wish to discontinue the action before trial, having pro- 
ceeded in it after the money was paid in, let him move for a rule to 
shew cause why the master should not he directed to tax the costs of 
the plaintiff to the time [of paying the money into court , and the de- 
fendant* s costs from that tin# to the time pf making the present appli- 
cation, and why the defendant should not pay the balance to the plain - 
tiff (4). 

Or if he wish to accept the money paid into court, in satisfaction 
of his debt, without proceeding in the action, let him first take the 
money out of court, thus: Get a copy of the rule at the rule office ; 
and take it to the signer of the writs, who will thereupon pay you the 
money. Then get an appointment from the master, on the copy of the 
rule, to tax cost d, and serve the same on the defendant's attorney . (R. 
M. 31 G. 3). Attend accordingly before the master , and have the costs 
taxed; and if the defendant do not pay them , then , in pursuance of the 
defendant's undertaking in the rule for paying the money into court, 
make a personal service of a copy of the rule , with the master's allo- 
catur thereon , and shew the rule itself at the same time to him . 
and demand the costs as directed post , Part p ; and , if he do not 
pay them when thus demanded, the Coyrt will grant an attachment 
against him, absolute in the first instance. ( See Id.). Or, if the de- 
fendant do not pay the costs thus taxed , then the plaintiff may sign 

(u) Crosby v. Oloremhaw, 2 M. & Sel. (s) Israel v. Benjamin, 3 Camp. 41 ; 1 
336; Postle v. Beckington , 6 Taunt. C. & P.21, n. 

158; but see Seamour v. Bridge, 8T. (a) Griffiths v. Willtome, IT. R. 710; 

R. 408; Lorck v. Wright, Id. 480. Stevenson v. Yorke , 4 T. R. 10; 1 Saund. 

(*> Baillie v. Cazelet, 4 T. R. 579; 33c. 

Skarratt v. Vaughan, 2 Taunt. 260. (6) Hartley v. Balaton, 1 T. R. 629. 

{y) Early v. Botcman, 1 B. & Add. See James v. Raggett, 2 B. & Aid. 776, 
889; Churchill v. Day, 3 M. & Ry. 71; 1 Chit. Rep. 471, S. C.; and ante , 740. 

ante, 738. * 
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final judgment for nominal damages , and issue execution for the costs, 
as in other cases. ( See R. H. 2 IV. 4, r, 56). If the plaintiff 
take the money out of court, and do not serve the appointment as 
above mentioned on the defendant’s attorney, it is to be considered 
that ’the plaintiff intends to proceed in the action, to recover a larger 
sum than tliat paid into court. (72. M. 31 O. 3). 

Proof of the payment of money into court does not, it seems, en* 
title the plaintiff to reply at the trial (c). 

Payment of money into court upon a plea of tender.] If you in- 
tend to plead a tender, pay the money tendered into court , in the 
manner directed ante , 739, and get a receipt for it in the margin of the 
plea, from the signer of the writs. But a tender and refusal may be 
pleaded to an avowry or cognizance for rent or damage feasant, 
without bringing the *monev into court; for, if the distress be not 
rightfully taken, the defendant must answer to the plaintiff his da- 
mages (d); and it may be pleaded in this way to an action for an in- 
voluntary trespass (c), or in actions against magistrates (/), or ex- 
cise or custom officers (g). If the tender be pleaded only to a 
particular count, the rule for paying the mpney into court on it 
should express that it is upon that count only, otherwise it will have 
the same effect as a rule for payment of money into court without 
the plea of tender (h) t and as to which see ante , 740, 741. 

After paying money into court on a plea of tender, the defendant 
can never take it out, even although he nave a verdict (*). But the 
plaintiff may take it out, whether he confess or deny the tender in 
his replication ( k ). * 

If the defendant plead a tender, without paying the money into 
court, the plea may be treated as a nullity. ( Vol. 1, 204). 

Payment of money into court in lieu of bail.] As to this, see ante , 
Vol. 1, 180. 


<<•) 2 Taunt. 207. 

<(/) Gill). Rep. 83, 170. 

<«) 3 Chit. PI. 6th ed. 10GG. 
(/) Id. 1006; ante, 003. 

(S) Id. 1003; ante, 003. 


(h) Bulwer v. Home, 4 B. & Adol. 
132. 

(0 Cox v. Robinsons 2 Str. 1027. 

(k) Le Gitw v. Cooke, 1 B. & P. 333. 
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CHAPTER X. 


STAYING PROCEEDINGS. 

Upon payment of debt and costs.'] In an action for the recovery of 
a debt, we have seen, ante, Vol. 1, 108, that the copy of the process 
served must be indorsed with the amount of such debt, and of what 
the plaintiff’s attorney claims for the costs of such process, arrest, or 
service and attendance to receive debt arid costs; and upon payment 
of such amount, within four days , to the plairftiff or his attorney, 
further proceedings will be stayed ; the defendant having the liberty 
of afterwards getting the costs taxed, and if taxed at one-sixth less* 
than stated on the copy of the process, the plaintiff's attorney will 
have to pay the costs of taxation. ( JL H. 2 tP. 4, r. 2.) The pay- 
ment of this amount, within the four days, will of itself operate as a 
stay of further proceedings; after that time, if the defendant dispute 
neither the cause of action nor the amount of the debt, h* may, in 
the cases mentioned infra, stay further proceedings, by applying to a 
Judge by summons, and obtaining his order for such stay of proceedings 
upon payment of the debt and costs. But where the defendant dis- 
putes the amount of the debt claimed, and the nature of the claim be 
such that he may pay money into court^on it, (as to which see ante , 
736, 737), he should pay the sum actually due into court accord- 
ingly, and defend for the rest of the claim ; or, if he cannot pay it, 
or the nature of the claim be such that he cannot pay money into 
court on it, then his course is either to plead to that part of the claim 
which he disputes, and, as to the residue, to allow judgment to pass 
against him by default, and have the damages ascertained by an in- 
quest, or, in some cases, as on bills of exchange, &c. (see ante, 509), 
by a reference to the master. (See the last Chapter ). And even in cases 
where the amount of the debt claimed is disputed, it is not unusual 
to obtain a summons, calling upon the plaintiff to shew cause why, 
upon payment of a certain sum, (namely, the sum actually due, or 
which you think he can recover,) and costs, the proceedings in the 
action should not be stayed. If, on attending before the Judge, the 
plaintiff’s attorney refuse to receive the amount mentioned in the 
summons, pay it into Court; and if he afterwards take it out, and 
serve you with an appointment to tax the costs, move the Court, upon 
an affidavit of the facts, for a rule to shew cause, or apply to a Judge 
on a summons to shew cause, why the master should not tax the de- 
fendant's costs from the time of the service of the original summons, 
and the plaintiff's costs up to that time only, arid why, after deduct- 
ing the defendant’s from the plaintiff's costs, upon payment of the 
balance due to the plaintiff, all further proceedings in the action should 
not be stayed; which will be ordered accordingly. (See ante, 739, 740). 
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Or, if the defendant’s costs exceed the plain tiff's, then that the proceed' 
ings in the action be stayed, and that the plaintiff shall pay to the 
defendant, or his attorney, the balance, after deducting the amount of 
the plaintiff's from the defendant's costs. Where the defendant, after 
an application by the plaintiff’s attorney, paid the plaintiff the debt 
demanded, without notice that a writ had been sued out, about which 
the plaintiff said nothing, and the attorney afterwards arrested de- 
fendant for tfie costs on a writ which had been sued out before the 
payment of the debt, the Court of Common Pleas ordered the pro- 
ceedings to be stayed without costs (a). And, if the plaintiff’s at- 
torney has been guilty of gross misconduct, the Court will sometimes 
stay the proceedings on payment of the debt without costs {&). 

It may laid down as a general rule, that the defendant will be 
allowed to stay proceedings upon payment of debt and costs, in all 
cases where at com&on law he* may pay money into court. ( See 
ante , 736 , 737 ). 

Thus, in assumpsit for a money demand, the defendant may have 
the proceedings stayed upon payment of the sum demanded and 
costs (c). And where a sheriff levied under a fi.fa., and the plaintiff 
brought an action for money had and received against him, for the 
amount of the money levied, without having previously made a de- 
mand of it, the Court upon application stayed the proceedings in the 
action, upon payment of the money levied, without costs ( d ). Where 
seVteral actions are brought against the acceptor, indorsers, &c. of a 
bill of exchange, any of the parties, after judgment obtained in the 
action against him, may prevent execution from being sued out 
thereon, upon payment of tlfte debt and costs; and, before judgment, 
the drawer or indorser of a bill of exchange, or the indorser of a pro- 
missory note, may stay the proceedings in the action against him, 
upon payment of the debt and the costs in that action; but the ac- 
ceptor of a bill of exchange, or the drawer of a promissory note, can- 
not in general obtain a stay of proceedings before judgment, excepting 
upon the terms of paying, not only the debt and costs in the action 
against him, but also the costs in all the other actions against the in- 
dorsers, & c. (e). But where there is an attachment against the sheriff 
in an action against the acceptor, the sheriff will be relieved on pay- 
ment of the costs of that action only (/). And in a late case, where, 
after the acceptor had offered to pay the debt and the costs of the ac- 
tion against himself, 'the plaintiff who was an attorney and indorsee of 
the bill, brought another actioh against the drawer, who was his own 
client, the Court stayed the proceedings upon payment of the debt 
and the costs of one action only (g). And the principle upon which 
this case was deeded has been since acted on in several cases, where 

(«) Jtookex.Wasp, 5 Bingh. 190, 2 M. G96. 

& 1». 304, S. C. (e) Smith V. Woodcock , 4 T. R. 691. 

(b) Adam* v. Staton, 1 Bingh. 69, 7 IVr Lord Tentcrden, In Dawson v. 
Moore, 365, S. (\ ; ante, 739, 740. Morgan, 9 D. & 1 C. 620. 

(»’) See Gibbon v. Copea an, 5 Taunt. (/) Her v. Sheriffs of Lotidon, 2 B. & 
840. Aid. 192. 

(d) Jefferies v. Sheppard, 3 B, & Aid. (g) llodson v. Gunn, 2 D. & R. 57. 
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several actions have been brought against several, real or fictitious, 
parties to the bill, evidently for vexation and costs. 

In debt on simple contract, the proceedings may be stayed upon 
payment of debt and costs. So, in debt for rent ( h ). So, in debt on 
bond in a penal sujn, conditioned for the payment of a less sun?, the 
defendant may bring into Court the principal and interest (i), and 
also, it seems, such costs as have been expended in any suit in law or 
equity concerning the same (A) ; which shall be deemed and taken to 
be in full satisfaction and discharge of the said bond. (4 & 5 A. c. 16, 
s. 13) (/). So, in debt on bond conditioned for the payment 
of an annuity, or of money by instalments, the defendant may 
obtain a stay of proceedings, upon payment of the arrears and 
costs, provided he give the plaintiff judgment in the action as a 
security for the future payments (w), but not otherwise (n); but 
where the bond was conditioned for the payment of a sum in 
gross, and by a subsequent agreement? that sum was to be paid 
by instalments, the Court would not stay proceedings on the bond 
upon payment of the instalment, but required the defendant to pay 
in the whole sum mentioned in the condition of the bond, with 
costs (o) ; and the same where it was expressly stated in the bond 
that the whole sum should become due, upon default made in the 
payment of any one instalment (p). In these cases, the application is 
far a rule to shew cause why it should not be referred to the master to 
compute the principal and interest due upon the bond , (or as the rase 
may be) ; and why , upon payment of such sum with costs to be taxed , 
Sfc. the proceedings in the action should not be stayed. So, in debt on 
bond conditioned to perform covenants, *>r for the performance of any 
specific act, the defendant may obtain a stay of proceedings, upon 
payment of the penalty of the bond and costs. (Ante, 523). So, in 
debt on bond conditioned for the payment of mortgage money, or for 
the performance of covenants in a mortgage deed, where no suit for 
foreclosure or redemption is depending, a payment to the mortgagee, 
or, in case of his refusal, a payment into court, of principal and in- 
terest due on the mortgage, and costs, shall be deemed to be in full 
satisfaction of the mortgage, and the Court shall discharge the mort- 
gagor of and from the same accordingly. (7 G. 2, c. 20, s. 1) (y). As 
to staying proceedings in debt on bail bond, see Vol. 1, 146. So, 
in debt on judgment, the Court will stay proceedings, upon payment 
of thn sum recovered by the judgment and costs (r). As to staying 
proceedings against bail upon their rtecogniasanci , see Vol. 1, 415, 

(h) Lee v. Irish, Hardw. 173. 214; Tighe v. Crofter , 2 Taunt 387* 

(i) See Varquhnr v. Morris, 7 T. R. See Steel v. Jlmd field, 4 Taunt. 227; 
124; Hogan v. Page, 1 H. & P. 337* Macdonald v. Vanlw, ljB. Sr P. 161. 

(fc) Lock v. SUermer, Ilardw. 116: ml (o) Bonafous vnij/bot. 3 Bur. 1374. 
vide Sisney v. Nevinson, 2 Str. 698. (p) Gowlett v. Han forth, 2 W. Bl. 

(/) See Btmafims v. Ilpbot, 3 Bur. 9/58. 

1373; lard Lonsdale v. Church , 2 T. R. (7) See Goodtitle d. Taj/sum v. Pope, 
368; Wilde v. Clarkson,, G T. R. 303. 7T. R. 186; llerthen v. Street, 8 Id. 

(m) Darby v. Wilkins , 2 Str. 957; 326; Skinner v. Stacy, 1 Wils.80. 

Bridges v. Williamson, Id. 814; Bona- (r) See Simpson v. Stone, 2 W. Bl- 

fous v. Rpbot, 3 Bur. 1370. 785. 

(n) Vansandau v, , 1 B. & Aid. 
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416. So, in debt on statute for a penalty, the proceedings may be 
stayed upon payment of the penalty and costs (s); or, if the action be 
for several penalties, the defendant may have the proceedings upon 
one or more of the counts stayed, upon paying into court the penal- 
ties Claimed in such counts, and allowing the plaintiff to proceed upon 
the other counts if he wish it. 

In covenant, where the breach assigned is the non-payment of 
money, proceedings may be stayed, upon payment of the amount 
claimed and costs. 

In trespass and case, the Court will not stay the proceedings, upon 
payment of a sum of money and costs , not even in the action of 
trespass for mesne profits; because the damages in these cases cannot 
be ascertained without the intervention of a jury (*). Yet, in one 
case, under particular circumstances, the Court ordered the proceed- 
ings to be stayed in kn action of trespass, upon the defendant’s re- 
storing the goods seized, or paying the full value of them, with 
costs (m); but this is a very rare instance. In trespass and case, there- 
fore, if you cannot deny the cause of action, you should allow judg- 
ment to go by default, and let the damages be ascertained upon a writ 
of inquiry. 

In trover for money, the Court will allow the money claimed by 
the declaration to be paid into court, and let the plaintiff afterwards 
proceed jn the action at his peril (x); or they will stay the proceed- 
ing?-, perhaps, upon payment of such sum with interest and costs, if 
there be no circumstances in the case calculated to enhance the da- 
mages beyond the mere interest. So, in trover for a specific chattel, 
when the chattel is of an ascertained quantity and quality, and un- 
attended with any circumstances that can enhance the damages above 
the real value, the Court will allow such chattel to be brought into 
Court, or will order it to be delivered to the plaintiff, and let him af- 
terwards proceed in the action at his peril as to costs, in the same 
manner as upon payment of money into court ( y ) ; or perhaps they 
would grant a rule, calling upon the plaintiff to shew cause why, upon 
delivery to him of the goods in question, and upon payment of costs, 
all proceedings in the action should not be stayed (a). Where trover 
was brought for title-deeds, and a writ of inquiry executed, the 
Court permitted satisfaction to be entered on the roll, upon the terms 
of the defendant’s delivering up the deeds, &c., paying costs as be- 
tween attorney and client, and putting the plaintiff in the same si- 
tuation as before action brought, &c. (a). 

In replevin of a distress for rent, the plaintiff may have leave to 

(.«) Webb v. Punter, 2 Sir. 1217; Pr. C. 13.59; Pieleering v. Trust*!, 7 T. 
Stwk v. Fngle, 2 W J3I. 1052; and see R. 53. See Catling v. Howling, Say. 
Her v. Strong, 1 BuiPt3l. 80; Harding v. Wilkin, Id. 120; llowing- 

(f) See Squire v. Archer, 2S’tr. 906; ton v. Parry, 2 Stra. 8 22; Olivant v. 
Howtos v. Fuller, 7 T. R. 335; Holdfast Perinea u. Id. 1191; Olivant v. Iierino, 
v. Morris, 2 Wils. 115; Bernasconi v. 1 Wils. 23; Earl v. Holder nesse, 4 Bing. 
Fairbrather, 7 B. & C. 370. 4(>2, 1 M. & P. 254, S. C. ; fVestv. Taun- 

iu) Pickering v. Trust e, ’J T. R. 53. ton, 4 M.& P. 79, 6 Bingh. 4t«, S. C. 

(r) Anon. 1 StT. 142. ( z ) Ca. Pr. C. B. 130. 

(./) Her v. Clarke, 3 Bur. 1364; Ca. (a) Cvonibe v. Sansom, 1 D. it R. 201. 
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pay the rent claimed into Court (6); or, upon application of the de- 
fendant, the Court will stay the proceedings, upon payment of the 
costs of the action and the costs of replevying, and upon giving up the 
replevin bond, if no special damage be stated in the declaration (c). 

In ejectment for non-payment of rent, if the tenant or his as- 
signee (or the mortgagee of the term (d) t ) shall, at any time before 
trial (e), or at anytime before execution, after a judgment against the 
casual ejector (/), pay or tender to the landlord, or pay into court, 
all the arrears of rent and costs (#), all further proceedings shall cease. 
(4 G. 2, c 28, s. 4, ante, 562). The application is to the Court in term 
time, or to a Judge at chambers in vacation (h). If the lessor of the 
plaintiff, however, have any other title to the premises than that arising 
from-the non-payment of rent, he is not prevented by thi* rule from 
proceeding in the action upon such ti tie. So, in ejectment by mortgagee, 
where no suit in equity for foreclosure or redemption is depending, if 
the person, having a right to redeem, shall, at any time pending the 
action (i), pay to the mortgagee, or, in case of his refusal, pay into 
Court, the principal and interest due on the mortgage, with such 
costs as have been expended in any suit at law or in equity on such 
mortgage, (such money for principal, interest, and costs, to be ascer- 
tained by the Court where such action is pending, or by its officer), 
it shall be deemed and taken to be in full satisfaction of the mortgage, 
and the Court shall discharge the mortgagor of and from the same 
accordingly, and order a reconveyance, &c. (7 G. 2, c. 20, $. 1^. 
This, however, does not extend to cases where the right of redemp- 
tion is controverted, or the money due is not adjusted ; nor shall it 
prejudice any subsequent mortgage. (Id. s. The defendant 

is entitled to have the proceedings stayed, under this statute, without 
paying any bygone interest, or the expense of preparing the mortgage 
deed, or any assignment of it (/r). The application for this purpose 
may be made to the Court in term time, or to a Judge in vacation (/). 

Where there are two or more counts in a declaration, and any one 
of them be for a demand of a sum certain, such as is above described, 
the defendant may obtain a stay of proceedings as to that count, 
upon payment of the sum of money therein demanded; and the 
plaintiff may proceed on the other counts if he wish it. Formerly, 
if the plaintiff did not proceed on the other counts, the defendant, 

(b) Grew* case, 2 Salk. 507. 1 H. Bl. (h) Ca. Pr. C. B. 0; 2 Sell on, 127. See 
24, S. C\; Hopkins v. Shrole, 1 B. & P. the forms, Chit. Forms, 457. 

382; ami see ante, 591. (i) See lbs; <1. Tnbb v. Roe, 4 Taunt. 

{c) Banks v. Brand, 3 M. &Sel. 625; 087; ante, 502. 

ante, 591. (/) See Doe <!. Krrs/v. Sole}/, 2 W. Bl. 

(d) Doe (1. Whitfield v. Roe, 3 Taunt. 720; Bingham cl. Redhead v. Oakes, 

402. Barnes, 182; Feltonmv. Ash, Id. 177; 

(e) See Doe A. Harris v. Masters, 2 Good right v. Moore, Id. 170; Archer v. 

B. &C.490, 4D.5rR.45, S. C.; Roe Snutt, 2 Stra. 1107 , Amir. 341, S. C.; 
A. West v. Davis, 7 East, 383. Anon. 1 Stra. 413; Goodtitie v. Pope, 7 

(/) Goodtitie v. Holdfast, 2 Str 900, T. R. 185; Burthen v. Street, 8 T. II. 
or even after execution if the parties 328. 

will consent, Har. L. & T. 844. (A:) Doe d. Blagg v. Steel, April 30, 

(g) See Doe d. Harcourt v. Roe, 4 1832, K. B. MS., 1 Dowl. P. C. 359, 

Taunt. 883; ante, 582. S. C. 
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by the terms of the rule or order, must have also paid him the costs 
of the action as far as it had proceeded ; but this is now otherwise. 

In ordinary cases, the proceedings may he stayed , upon application 
to 41 Judge at chambers (m); or by application to the Court in term 
time , in which case the rule is absolute in the first instance; in other 
cases you must apply for a rule to shew cause . As soon as you have 
obtained the rule absolute or order, get an appointment on it 
from the master , and serve a copy of the rule or order with the ap- 
pointment on the plaintiff's attorney or agent ; then get the costs taxed, 
and pay them without delay (n). If the rule or order be drawn up, 
that upon payment of debt and costs within a certain time the pro- 
ceedings be stayed, and the debt and costs be not paid within the time 
so limited, the plaintiff should proceed in the action; the* rule 
being conditional, he cannqt thereupon obtain an attachment (o). 
But sometimes the order ia drawn up, so as to make it absolutely bind- 
ing on the defendant to pay the costs, in which case the plaintiff may 
proceed by attachment for the recovery of them (p). It may be ob- 
served, that an attorney, who stays proceedings on an undertaking to 
pay the costs, is bound to pay them, though his client die before bail 
is put in (^). 

In second actions for the same cause. ] Upon the application of a 
defendant in ejectment , the Court will stay the proceedings until the 
costs of a former action be paid(r); although the first action were 
not between the present parties, but by the father of the present 
lessor of plaintiff against the present defendant's father (s), and even 
although the present action be not for the same lands, provided it be 
Upon the same title ( t ). And it is not material in this respect, whe- 
ther the former action were in this or another Court («). But if the 
lessor of plaintiff, upon discovering a material mistake, before trial, 
abandon that ejectment and bring another (x); or abandon his suit 
in one Court and bring a new action in another ( y ): the Court will 
not stay proceedings until the costs of the former action be paid, 
particularly if the proceedings do not appear to be vexatious. So, if 
the plaintiff were nonsuit, &c. in the first action, by the fraud or per- 
jury of the other party, the Court will not stay the proceedings in the 
oecond action ( z ). Also, where a defendant in a former ejectment, 

(m) See form of order. Chit. Forms. Grumble v. Bodilly, Id. 554, 8 Mod. 225, 

878- S. C. See Benn v. Denn, Barnes, 180. 

(n) See Partington v. Williams, 2 N. (*) Doe d. Feldon v. Roe, 4 T. R. 045; 

R. 308. and see Doe d. Pincftard v. Roe, 4 East, 

(o) Fricker v. E astman, 11 East, 310; 505; Doe d. Chambers v. Law, 2 W. Bl. 

Hand v. Lady Dimly, 2 Sira. 1220 ; and 1 180. 

see Sisney v. Netnnson, Id. 1100; and see (t) Keene d. Angel v. Angel , C T. R. 
1 Camp. 550, n.; Toms v Powell, 7 East, 740. 

530; Fawcett v. Christie , 2 B. & P. 515 ; (u) Lord Coningsby's case , 1 Str. 548; 

Smith x. Smith, 2 N. R. 473; Dodsley v. Grumble v. Bodilly, Id. 554, 8 Mod. 225, 
Lady Hamilton, 5 Taunt. 3. S. Doe d. Chadwick v. Law, 2 W. 

( p) Fricker v. Eastman, 11 East, 321; Bl. 1158; Anon. 1 Salk. 255. 

Scurrall v. Horton, Barnes, 283. (r) Short v. King, 2 Str. 681, 1099; 

(o) Huttings x. Jones, 10 Moore, 300, Brittain v. Greenville, Id. 1121. 

3 Bingh. 70, S. C. (//) Doe d. Selby v. Alstm,\l T. R. 491. 

(r) Doe d. Pinchard v. Roe, 4 East, (c) Doe d. Rees v. Thomas, 4 D. & R. 
503; Lord Coningsby's case, 1 Str. 548; 145, 2B. & C. 022, S. C. 
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after being evicted, brings another ejectment for the same premises, 
the Court will stay the proceedings until he pay the costs of the 
former action (a), whether such action were in this or in another 
Court (b). Besides the costs of the former ejectment, the Qpurt 
will in some cases also oblige the party to pay the costs of the action 
for mesne profits (c) ; but in no case will they oblige him to pay the 
damages in such action, however vexatious the proceedings of the 
present lessors of plaintiff may have been ( d ). Besides the cases 
above mentioned, the Court have stayed the proceedings in a second 
ejectment, until the special verdict in the former one should be de- 
termined (e). So, where the defendant, after verdict against him, 
brought a writ of error, and pending the writ, brought a new eject- 
ment to recover the same premises, the Court stayed proceedings in 
the new action until he quitted possession, or tjje tenants attorned to 
the lessor of plaintiff in the former actiorw(/). But the Court have 
refused to stay proceedings in an ejectment, until the taxed costs of 
a suit in equity, brought by the same party lor the recovery of the 
same premises, were paid (g). And the Court of Common Pleas 
have refused to stay the proceedings in a writ of right, until the costs 
of a prior ejectment for the same property were paid (h). 

And not only in ejectment, but also in other actions, if the second 
action appear to have been brought vexatiously , the Court will stay 
proceedings, until the costs of the former action be paid (i), provided 
both actions were by and against the same parties (j). Also, where 
an action was stayed in this Court by a consolidation rule, and the 
plaintiff therefore discontinued it, and commenced another action in the 
Common Pleas for the same cause, that Court, stayed the proceedings 
until after trial of the cause in this Court with which the former action 
had been consolidated ( k ). Also, in another case, where the plaintiff 
brought an action against the hundred in the Exchequer, and after- 
wards commenced another action in the King’s Bench for the same 
cause, the latter Court ordered the proceedings in the second action to 
be stayed, unless plaintiff would discontinue the action in the Ex- 
chequer, the plaintiff not having declared in either action ; but the 
Court would not grant the costs of the application (l). The Court 
will not stay the proceedings on the ground of the pendency of 
another action for the same cause against the defendant jointly with 
another person, except in the case of oppression pr vexation; though, 


(a) Thrustout d. Williams v. Holdfast , 
6 T. R. 223. 

(b) Doe d. Waiker v. Stevenson, 3 B. 
& P. 22. 

(c) Doe d. Pinchard v. Roe, 4 East, 
585 . 

(rf) Doe d. Church v. Barclay , 15 
East, 233. 

(t') Smith d. Donner v. Parkhurst, 2 
Str. 1105. 

if) Fenwick v. Grosvenor, 1 Salk. 
258. 

(g) Doe &. Williams v. Winch, 3 B. & 
Aid. 002; and see Murphy v. Cadell, 2 


B. &*P. 137. 

( h ) Chaff dd v. Souter, 3 Blngh. 167* 
10 Moore, 572, S. C. ; Bowyear v. Bow- 
year, 3 M. & Scott, 65,0 Bing. 670, S.C. 

(t) Baldwin v. Richards, 2 T. R. 
511, n.; Melchartv. Halsey, 2 W.B1. 741, 
3\Vils. 140, S, C. ; Crawley v. Impey, 
8 Taunt. 407. See Winter v. Slow, 2 
Str. 873; but see Pashleyv. Poole, 3 D. 

& n. 53 . 

O’) English v. Cor, Cowp. 322. 

{k) Parkin v. Scott, 1 Taunt. 565, 

(/) Mills v. Hundred of——, K. B. 
16th June, 1832. 
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if such a case be made out, they will interfere in a summary way’ 
or even, it seems, allow the party to plead in abatement, notwith- 
• standing the four days have expired ( m ). The Court have refused 
to 4 g»y proceedings against a defendant until the debt and costs re- 
covered by him in a former action against the present plaintiff should 
be paid (w). And, in an action for penalties, the Court will not stay 
the proceedings, upon an affidavit that the defendant had been sued 
by another person, and compounded for the same offence; at least, 
not unless the affidavit shew specifically what was the offence com- 
pounded, that the Court may see that both offences are the 
same (o). 

The Court have also, in some few instances, under peculiar cir- 
cumstances* and where the proceedings were evidently vexatious, 
stayed the proceedings in a second action, after a recovery for the 
same cause in a former one. But this is very rare; and the Court 
usually refuse to interfere in this summary way, but put the defen- 
dant to plead the former recovery (p). Where a person, however, 
who has a right of action against several, for one specific damage, 
recovers and receives a satisfaction from any one of them, the Court, 
for the same cause, will stay proceedings in any action he may bring 
against the others (<j). And, in a late case, where separate actions 
were brought against several persons for the same debt, who (if at 
alp wer e jointly liable, the defendant in one action having paid the 
debt and costs in that action, the Court stayed the proceedings in the 
others without costs (r). 

When the proceedings in a second action are thus stayed until 
payment of the costs of the former action, if such costs be not paid, 
the Court will not interfere, but will allow the defendant (in case those 
costs are not paid before a certain day) to nonpros the second ac- 
tion (s) ; but, if the plaintiff in such a case take any proceedings in 
the second action, before the costs of the first are paid, the Court, 
upon application, will set them aside with costs. * 

The application to stay the proceedings on any of these accounts 
should be made as soon as possible, and before the plaintiff has in- 
curred further expenses. 

In trifling actions .] It is deemed beneath the dignity of this 
Court to take conusance of pleas under 406*.; in trespass tor goods, 
it is expressly prohibited by stat. 6 Ed. 1, c. 8. Therefore, if it ap- 
pear, either upon the face of the declaration (*), or by the plaintiff's 
acknowledgment (m), or even from the defendant’s affidavit, if not 

(m) Soivter v. Duns ton, 1 M. & R. 13*4, lW.BimS.C. 

50U; ante, 470. (r) Came v. Legh, 0 B. & C. 124, 9 

(w) Cooke v. Dobree, 1 H. Bl. 10. D. & R. 120, S. C. 

(<>) Harrington v. Johnson, Cowi>. (*) Doe d. Hutton v. Ridgway , 5 B. & 
744. Aid. 523. 

( //) Harrington v. Johnson, Cowp. (t) Oultoti v. Perry, 3 Bur. 1592. 

744; Veehell v. Ijayton , 2 T. R. 512; (n) Kcnnard v. Jones , 4 T. R. 495; 

and see Id. 712. and see Melton v. Garment, 2 New Rep. 

(*/) t Scmb. Bird v. Randall , 3 Bur. 04; Stean v. Holmes, 2 W. Bl. 754. 



753 


Staying Proceedings , 

denied by the plaintiff (*), that the sum for which the action is 
brought is really less than 40s., the Court, or a Judge, upon appli- 
cation, will stay the proceedings, unless it appear that the debt is not 
recoverable in any county court or court of requests (y), m 

In an action for a debt recoverable in a court of requests, where 
the plaintiff might after verdict be deprived of the costs, the Court 
will stay the proceedings on payment of the debt without costs (*). 
But the Court would not, it seems, stay the proceedings in an action of 
trover , on an affidavit from the defendant that the cause of action did 
not amount to 40.?. ; the amount of the value of the article sought to 
be recovered by such action being mere matter of calculation to be 
ascertained by a jury (a). 

The application should be made as %oon as possible, *and before 
the plaintiff has incurred any further expense. 0 It might, however, 
it seems, be made any time before trial ( 4 ). But, if the suit be for 
a cause of action within the conusance of the court of requests of the 
district or place where the parties reside, and if there be a prohi- 
bitory clause in the statute by which the jurisdiction of the inferior 
court is created, (as in the Westminster and Tower Hamlets' acts), 
the application should be made before plea pleaded ; in other cases, 
usually before issue joined (c). (Vide post, Ch. 30). The rule, if ob- 
tained in Court, is a rule nisi , unless perhaps where the cause of ac 
tion appears from the pleadings to be under 40.?. (<i). ^ 

In actions pending error , tyc.] As to staying proceedings in an 
action upon a judgment pending error, see Vol. 1, 338. As to 
staying execution upon the original judgment, pending error, see 
also Vol. 1, 337, 338, 339. And as to staying proceedings against 
bail upon their recognizance, pending error in the action against the 
principal, see Vol. 1, 434, 415, 416. 

# Slaying proceedings pending rule nisi i, <$ c.] As to this, see post , 
782. As to staying proceedings pending an order for particulars, see 
post , 774, 775. It may as well be observed, that a motion for a 
rule which would operate as a stay of proceedings, cannot be made 
on the last day of the term, unless it appear to the Court, under the 
circumstances, that it could not have been mude earlier (#). 

Staying proceedings where adverse qfaims, <$*c.] As to this, see 
post, Ch. 11. 


U’) Wellington v. Arters, 5T. R. 64. (a) Lowe v. Ja>wv, tJ Moore, 220, 1 

But see On) km v. Perry, 3 Bur. 1592; Bingh. 270, S. C. 

Anon. 2 Ld. Raym. 1304; Welsh v. (6) .See Kennard v. Jones, 4 T. R. 

Troyte, 2 H. 1)1. 29; Tubb v. Wood- 495. 

ward, 0T. R. 175. (c) MS. M. 1/114. 

(//) Eames v. Williams, 1 D. & R. 359; (d) .See Leonard v. Junes, 4 T. R. 

Welsh v. Troyte, 2 H. Bla. 29. 495. 

(:) Corn forth v. Loweoek, 1 M.& Ry. (c) Leader v. Harris, Tidd’s Tract. 
321. 510. 
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In other cases .] In all suits by a common informer, within stat. 
1 /. I, c. 4, (see Vol. 1, p . 2), commenced in this Court, the proceed- 
ings will be stayed upon application (/). So, if an action on a penal 
stafeste be brought in this Court, when the proper mode of proceed- 
ing is by information and conviction before a justice of peace, the 
Court will stay the proceedings. Actions for penalties on the lottery' 
acts must be brought in the Court of Exchequer, in the name of the 
Attorney- General; (36 G. 3, c. 104, s. 38); if commenced in this 
Court, the proceedings will be stayed. And the same as to actions 
for penalties on the stamp acts. ( See 44 G. 3, c. 98, s. 10 ; and see 
7 4* 8 G. 4, c. 53, ss. 57, 61 ; 6 G. 4, e. 109, s. 73, as topenal actions 
for offences against the laws of excise or customs ). In an action on 
stat. 2 G. 2*, c. 24, for bribefy at an election, the Court stayed the 
proceedings, because^the plaintiff had been guilty of a wilful delay in 
prosecuting the action (g);' and, even after verdict, they have stayed 
proceedings, upon the clause of discovery (h). 

In an action on a promissory note, the Court granted a rule to 
shew cause why the proceedings should not be stayed, upon an affi- 
davit that the note had been obtained without consideration; and 
that fact not being afterwards contradicted upon shewing cause, 
the Court made the rule absolute (£). In general, however, the Court 
will not stay the proceedings in an action merely on the ground that 
the action will not lie ( k ). 

Where a prisoner in execution for 200/. sued his plaintiff for III. 
and held him to bail, the Court of Common Pleas stayed the proceed- 
ings, upon the latter’s acknowledging satisfaction to the extent of the 
11/., and 5/. to answer costs, on the judgment for 200/. which he had 
obtained against the former (/). So, if an action be commenced for 
a matter which had been set off and allowed in a former action be- 
tween the same parties, the Court it seems would stay the proceed- 
ings (to). Where the plaintiff, in an action on a bill of exchange, 
deposited the bill as a security with another person after action^ 
brought, giving him at the same time notice of the action, the Court 
of Common Pleas held, that this was no ground for staying proceed- 
ings; but intimated, that if the person with whom the bill was de- 
posited had brought a second action upon it, they would interfere to 
stay that action (n). 

If an action be brought pending a reference, or otherwise contrary 
to good faith, the Court will, stay the proceedings (o). Also, if an 
attorney bring an action, without the plaintiff's authority, the Court 

(/) See Smith v. Potter, 1 Str.415; (m) See 1/iing v. Chatham, 1 Camp. 

White v. Hoot, 2 T. R. 274; Leigh v. 252, and Vol. 1, 308. 

Kent, 3 T. R. 363. (n) Marsh v. Newell, 1 Taunt. 109; 

(g) Petrie White, 3 T. R. 5. and see Colombia « v. Slim, 2 Chit. Rep. 

(ft) Sutton v. Bishop, 4 Bur. 228/ . 037. * 

(i) Tidd,530. (o) Tidd, 9th ed. 529; Lowes v. Ker- 

(fc) See Sherwood v. Benson, 4 Taunt, mode, 8 Taunt. 140, 2 Moore, 30, S. 

031; Tidd, 580. metis v. Jay, 0 Bingh. 519, 2 M. & P. 

(1) Peacock v. Jeffery, 1 Taunt. 420 ; 440, S. C. 

and see Vol. 1, 437- 
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will sometimes set aside the proceedings ( p ). But where an attorney 
brought an action for a wife, in her husband's name, (the wife living 
apart from her husband), without authority from the latter, the Court 
refused to stay the proceedings, although the husband joined the de- 
fendants in the application ( q ). And in other cases, as, where a 
cestui que trust brings an action in the name of his trustee; or in the 
case of joint-tenants or joint-contractors, where one is obliged to use 
the other’s name in a suit: the Court will not stay proceedings upon 
the application even of the trustee, & c., excepting perhaps tempora- 
rily, until such trustee, &c., be indemnified against the costs of a 
nonsuit, or verdict against him (r). 

In an action for money won at play, the Court refused to stay the 
proceedings until after the trial of an indictment against file parties 
for a cheat ( s ). So, after verdict and judgment,* the Court refused 
to stay proceedings, until after the trial of an indictment for perjury 
then pending against the plaintiff's witnesses ( t ). But, where the 
plaintiff*, who was indicted for felony, brought an action to recover 
money he had deposited with a banker, an^which was surmised to 
be the produce of the felony, the Court of Common Pleas stayed the 
proceedings in the action until after the trial of the indictment (it). 

The Court have stayed the proceedings after judgment recovered 
and affirmed on a writ of error, on the defendant’s bringing the sum 
into court, the plaintiff having been outlawed in another action (.r^ 
But the Court have refused to stay proceedings upon the ground that 
the plaintiffs, after verdict, had become alien enemies (y). 

Under the 6 G. 4, c. 16, s. 120, which authorizes the discharge of 
a certificated bankrupt taken in execution for a debt provable under 
his commission, the Court has incidentally a power of staying before 
judgment proceedings against such a bankrupt for such a debt (*). 

(p) See Robson v. Eaton, IT. R. G2; (s) Anon. 2 Salk. 049. 

Ruckle v. Roach, 1 Chit. Rep. 194. But (0 Warwick v. Bruce, 4 M. & Sel. 
see Vol. 1, 38. 140; see also Lofft, 436; Rex v. Tre- 

{q) Chambers v. Donaldson, 9 East, meamt t, 5 B. &i C. 761, 8 D. & R. 390, 
471; and see v. Smith, 2 Chit. S. C. 

Rep. 392. («) Deakin v. Praed, 4 Taunt. 823. 

'r) See Spicer v. Todd, 1 Dowl. P. C. (x) Grant v. thyant, 6 M. & S. 347. 

30 6, 2 C. & J. 105, S. C- ; ante, 544. In (p) Vaubrynen v. Wilson, 9 East, 321. 

case of dispute, the sufficiency of the In- (z) Sadler v. Cleaver, 5 M. & P. 706, 

demnity would be referred to the Mas- 7 Binirh. 769. S. C. 
ter. 
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CHAPTER XL 


RELICT AGAINST ADVERSE CLAIMS MADE ON SHERIFFS, AND OTHER 
PERSONS. 

The following important provisions have been recently enacted by 
1 & 2 IV. 4, c. .*>8, for the purpose of enabling Courts of law to give 
relief agailVst adverse claims made on sheriffs and other officers, and 
persons having no interest in the subject of such claims. 

Relief for persons in general.'] The first section of the act, after 
reciting that “ it often happens that a person sued at law for the re- 
covery of money or goti^s wherein he has no interest, and which are 
also claimed of him by some third party, has no means of relieving 
himself from such adverse claims but by a suit in equity gainst the 
plaintiff and such third party, usually called a bill of interpleader , 
which is attended with expense and delay j’* for remedy thereof enacts, 
“ that, upon application made by or on behalf of any defendant sued 
in any of his Majesty’s Courts of law at Westminster, or in the Courts 
of Common Pleas of the county palatine of Lancaster , or in the 
Court of Pleas of the county palatine of Durham , in any action 
of assumpsit , debt , detinue, or trover , such application being made 
after declaration, and before plea, by affidavit (a) or otherwise, shew- 
ing that such defendant does pot claim any interest in the subject 
matter of the suit, hut that the right thereto is claimed or supposed 
to belong to some third party who has sued or is expected to sue for 
the same, and that such defendant does not in any manner collude 
with such third party, but is ready to bring into Court or to pay or 
dispose of the subject matter of the action, in such manner as the 
Court or any Judge thereof may order or direct, it shall be lawful 
for the Court, or any Judge thereof to make’ rules (b) and orders, 
calling upon such third party to appear and to stale the nature and 
particulars of his claim, and maintain or relinquish his claim, and 
upon such rule or order, to hear the allegations as well of such third 
party as of the plaintiff, and in the mean time to stay the proceedings 
in such action, and finally to order (c)^ such third party to make 
himself defendant in the same or some other action, or to proceed to 
trial on one. or mare feigned issue or issues (c), and also to direct 
which of the parties shall be plaintiff or defendant on such trial, or, 
with. the consent of the plaintiff and such third party, their counsel 
or attornies, to dispose of the merits of their claims , and determine the 
same in a summary maimer, and to make such other rules and orders 

{a ) Sec form* Chit. Forms, 678. GUO. 

<»-) .See form. Chit. Forms, <>79. (rf) As to the proceedings on a feign- 

.(<■) See a form, Chit. Forms, (179, eel issue, see ante, Vol. 1, 463. 
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therein as to costs and all other matters as may appear to be just and 
reasonable/' (1 & 2 W. 4, e. 58, s. 1). This act does not take $way 
the party's remedy by bill of interpleader in equity; but, if he has 
proceeded in equity, it seems the common law courts will not*af- 
terwards interfere (e). A defendant who is sued for the recovery of 
property in his possession, in which he has no interest, but which is 
claimed by a third person, cannot apply to be relieved under this 
act against the claims of the plaintiff and of such third party, if he 
has taken an indemnity fiom the claimant; for he has thereby iden- 
tified himself with the claimant ( f). So, if a defendant officiously 
interposes in the affairs of another, and so has placed himself in a 
difficulty between adverse claims, the Court will in its discretion ge- 
nerally refuse to relieve him(g). Where a wharfinger, against whom 
an action of trover was brought, and who retailed possession of the 
goods, the subject of the action under ft c[aim of lien, applied to the 
Court, that a third party, who claimed in opposition to the plaintiff, 
should be made defendant in his stead, and pay off his lien; but the 
Court thought the case not within this act(/i). Until judgment is 
signed, money which has been paid into court on a feigned issue 
under this- act, will not be allowed to be taken out by the successful 
party («). 

By sect. 2, “ the judgment in any such action or issue as may be di- 
rected by the Court or Judge, and the decision of the Court or Judge 
in a summary manner, shall be final and conclusive against tne 
parties, and all persons claiming by, from, or under them/' Until 
the judgment in the action or issue is obtained, neither of the parties 
is in general secure against the future claims by the other ior the 
same matter (J). 

By sect. 3, “if such third party shall not appear upon such rule or 
order to maintain or relinquish his daim, being duly served there- 
with ( k ), or shall neglect or refuse to comply with any rule or order to 
be made after appearance, it shall be lawful for the Com tor Judge to 
declare such third party, and ail persons claiming by, fiom, or under 
him, to he for ever barred from prosecuting his claim against the 
original defendant, his executors or administrators (saving neverthe - 
less the right or claim of such third party against the plaintiff), and 
thereupon to make such order befween such defendant and the plain- 
tiff, as to costs and other matters, .as may appear just and reason- 
able.” ' 

By sect. 4, “no order shall be made in pursuance of this act by a 
single Judge of the Court of Pleas of the said county palatine of Dur- 
ham, who shall not also be a Judge of one of the said courts at 
-'Westminster ; and that every order to be made in pursuance of this 


(e) See Sturgess v. Claude, 1 Dowl. P. 
C 503. 

{/> Tudor v. Morris, 1 Dowl. P. C. 
639, 1C.&M.73, S.C. 

(g) Belcher v Smith , 9 Bing. 82. 

{h) Bruddick v. Smith, 9 Brng. 81. 
VOL. 11. 


(i) Cooper v. Lead Smelting Company , 
l Dowl. P. 0. 720. 

(J) See Cooper v. Lead Smelting Com- 
pany, 1 Dowl. P. C. 728. 

(A*) See form of affidavit, Chit. 
Forms, 679. 
o 
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act by a single Judge, not sitting in open court, shall be liable to be 
rescinded or altered by the Court, in like manner as other orders made 
by a single Judge.” 

By Sect. 5, “ if upon application to a Judge in the first instance, 
or, in any later stage of the proceedings, he shall think the matter 
more fit for the decision of the Court, it shall be lawful for him to 
refer the matter to the Court; and thereupon the Court shall and may 
hear and dispose of the same in the same manner as if the proceed- 
ing had originally commenced by rule of Court, instead of the order 
of a Judge.” 

By sect. 7, “all rules, orders, matters, and decisions to be made and 
done in pursuance of this act, (except only the affidavits to be filed), 
may, togetlwr with the declaration in the cguse (if any), be entered of 
record , with a note \p the margin expresnhg the true date of such 
entry, to the end that the same may bb , evidence in future times, if 
required, and to secure and enforce the payment of costs directed by 
any such rule or order ; and every such rule or order so entered shall 
have the force and effect n judgment, (except only as to becoming 
a charge on any lands, tenements, or hereditaments) ; and in case 
any costs shall not be paid within fifteen days after notice of the 
taxation, and amount thereof given to the party ordered to pay the 
same, his agent or attorney, execution may issue for the same by fieri 
facias or capias ad satisfaciendum , adapted to the case, together with 
the costs of such entry, and of the execution if by fieri facias; and 
such writ and writs may bear teste on the day of issuing the same , 
whether in term or vacation (A); and the sheriff or other officer exe- 
cuting any such writ shall be entitled to the same fees, and no more, 
as upon any similar writ grounded upon a judgment of the Court,” 

The practice a§ to making the entry in pursuance of the above 
enactment, taxing costs, and siting out execution, as pointed out by 
Mr. Chapman in his second Addenda to his Practice, ( p . 162), is as 
follows: — The entry must be upon a judgment roll , commencing with 
the declaration in the cause (if any); then follows the rule , order , or 
decision of the Court or Judge on the application , Make out a docket 
paper (l). Take the roll to the clerk of the judgments, who will num- 
ber (he roll. The clerk will make the proper entry , and the roll must 
then be carried in to the treasury in the same manner as judgment rolls 
are. When costs qre given by any rule or order , the party entitled to 
such costs must obtain from the Master an appointment on the rule to 
tax such costs; a copy of the rule and appointment must be served the 
day prior to the taxation of costs on the opposite attorney. After taxation 
of the costs , notice in writing (m) must 6$ given of the amount of costs 
allowed to the party ordered to pay the same, or to his attorney or 
agent ; and if the costs are not paid within fifteen days after such no- 
tice, a fieri facias or capias ad satisfaciendum (n) may be issued for the 

(k) See also the 3 A 4 W. 4, c. 67. s. 2. (n) See the forms. Chit. Forms, 682, 

(/) See form, Chit. Forms, 682. 083. 

(«*) See the form. Chit. Forms, 682. 
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same, and the party may, in addition to the costs allowed , levy for the 
cosls of the fieri facias, but not for the costs of the ca. sa. The fifteen 
days’ notice imi6t be given, whether the party, his attorney, or agent, 
attend the taxation of costs or not. The roost effectual way offing 
notice of the amount of costs allowed on taxation will be, by service 
of a copy of the rule of Court, with the Master’s allocatur for costs 
thereon on the party required to pay the same, his attorney or agent, 
with an indorsement stating, that unless the amount allowed for costs 
be paid within fifteen days, execution will be issued for the recovery 
thereof. The notice does not require personal service (o). 

Relief for sheriffs and officers executing process against goods , 
Before the passing of JjJie 1 & 2 IV. 4, c. 58, if th^ property in 
goods taken under an execution were in dispute, as frequently hap- 
pens in the case of bankruptcy, &c. thejCourt, upon the suggestion 
of this or any other reasonable cause, by the sheriff, would enlarge 
the time for making the return, until the right were tried, or until 
one of the parties had given the sheriff % sufficient indemnity (p). 
This, however, was not to be considered a general rule; but the in- 
dulgence was granted only in special cases, under particular circum- 
stances ; because the sheriff, where the property is in dispute, may 
summon an inquest to say whose property it is, before he returns the 
writ {Vide post). But, in all cases where the doubt arose froqj a 
point of law, and not from mere matter of fact, the Court, upon ap- 
plication, would enlarge the time for making the return ( q ) ; there- 
fore, where the doubt was, whether goods seized under a fi. fa, were 
not covered by an extent afterwards sued out, the Court enlarged the 
time for making the return to the fi.fa., for the purpose of inducing 
the plaintiff to go into the Court of gxchequer, aud there contest the 
question of right with the Crown (r). 

Now, however, a much more effectual relief is afforded to sheriffs 
and other officers in such cases by the above act, section 6 of which, 
after reciting that “ difficulties sometimes arise in the execution of 
process against goods and chattels, issued by or under the authority 
of the said Courts, by reason of claims made to such goods and chat- 
tels by assignees of bankrupts and other persons not being the parties 
against whom such process has issued, whereby sheriffs and other of- 
ficers are exposed to the hazard and expense pf actions; and it is 
reasonable to afford relief and protection in such cases to such she- 
riffs and other officers,” enacts, “ that when any such claim shall 
he made to any goods or chattels taken or intended to be taken in 
execution under any such process, or to the proceeds or value thereof, 


(o) Chapman’s Second Addenda to 
his Practice, 162 to 166. 

(p) Semb. Wells v. Pickman, 7 T. R. 
174; Shaw v. Tunbruige, 2 W. HI. 1064, 
1181; and see King v. Bridges, 7 
Taunt, m, 1 Bingh . 71, S. C. ; Bemas- 
txmi v. Fa re brother, 7 B. & C. 379; Bea- 


con v. Dawson, 4 M. & P. 387 * fijBlngh. 
566, S. C\; Tidd, 0th ed. J0I7- 

(q) See George v. Birch, 4 Taunt. 
585. 

(r) Wells v. Pickman, 7T. R.174; 
Thurston v. Thurston, 1 Taunt* ISO. 
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it shall and may be lawful to and for the Court from which such 
process issued, upon application (s) of such sheriff or other officer 
made before or after the return of such process, and as well before 
as after any action brought against such sheriff or other officer, 
to call before them, by rule of Court (t), as well the party issuing 
such process as the party making such claim, and thereupon to ex- 
ercise for the adjustment of such claims and the relief and pro- 
tection of the sheriff or other officer, all or any of the powers 
and authorities hereinbefore contained, and make such rules ( u ) 
and decisions as shall appear to be just, according to the circum- 
stances of the case; and the costs of all such proceedings shall be 
in the discretion of the Court." The sheriff or officer, if he thinks 
fit, notwithstanding this act, may, as heretofpre, apply to the Court to 
enlarge the time for making his return : and in some cases not within 
the act, such application woijld be expedient. The application under 
the act must be made to the Court, a Judge at chambers has no ju- 
risdiction ( to ). If process is issued out of different Courts and directed 
to the same sheriff, the application must be made to the respective 
Courts out of which the process issued (#). It Should be made by the 
sheriff, in a reasonable time after receiving notice of the adverse 
claim (y). The sheriff should, it seems, deny collusion with any of 
the parties ( z ). The Court will not interfere under this act for the 
shqyiff, unless a claim to the property has been made ; and the claim 
must, it seems, be of such a nature as may be followed by an action (a). 
A person in actual possession of the goods seized under a fi.fa . 
against the defendant, is still a claimant within the act ( b ). Although 
the act, from its language, may seem to have in view only those cases 
in which the absolute property is claimed, yet the letter of the act 
will comprehend cases of lien (c). The Court will not relieve the 
sheriff, under the act, where he uas paid over the proceeds of the 
execution to the judgment creditor (d). Nor will they relieve him 
where he has seized under one fi. fa., and the question is, whether 
that writ ought to have precedence of another ( e ). Where goods had 
been taken by the sheriff under a fi.fa. and sold by him, another,/?. 
fa. having issued in the mean time against the same goods, and where 
a party claimed title to the property against both the plaintiffs, the 
defendant and the sheriff, and complained that the goods had been 
sold improvidently pnd in spite of notice from the owner, the Court 
made a special order for relief of the sheriff, under the above act(/). 

Is) See form of affidavit, Chit. (a) Isaac v. Spilsbury, 10 Bingh. 3. 
Forms, 680. (b) barker v . Dynes, 1 Dowl. P. C- 

(i t ) See form of a rule, Chit. Forms, 160. rF 
681; Parker v. Booth, 1 M. & Scott, (c) Ford v. Boynton , E. T 28th 
156, 8 Bingh. 85, S. C. April, 1802, K. B., 1 Dowl. P. C. 357, 

(u) See form. Chit. Forms? 681. S. C. 

(tv) Shaw v. Roberts, T. T. 1832, 6 (rf) Anderson v. Calloway , 1 C. & M. 
Leg. Obs. 445. . 182, 1 Dowl. P. C. 636, S. C. 

(x) Bragg v. Hopkins, April 19, 1833, (e) Day v. Waldock, 1 Dowl. P. C. 

K. H. MS., and 6 Leg. Obs. 15, S. C. 523. See Salmon v. James, Id. 369. 

(y) Devereux x.John, 1 Dowl. P. C. (/) Hownum v. Buck, 3 B. & Adol. 

548; Cooke v. Robert, 0 Leg. Obs. 221. 103. 

(s) Cooke v. Robert, 6 Leg. Obs. 221. 
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Where no blame appears to attach either to the execution creditor, 
the claimant, or the sheriff, each party will have to pay his own costs 
attending the application ( g ). Where an adverse claim is set jp to 
goods seized by the sheriff, under an execution, and the latter applies 
for relief under this act, and the adverse claimant does not appear to 
support his claim, the Court will bar his claim as to the sheriff, and 
make him pay the judgment creditor his costs of appearing on the 
sheriff’s rule ( h ); and so, on the other hand, if in such a case the ad- 
verse claimant does appear on the sheriff’s rule, and the judgment cre- 
ditor does not, then the Court will order the latter to pay the adverse 
claimant’s costs ( i ). If the Court discharges the sheriff’s rule, they 
frequently order him to pay the costs (j). The Court i&ay adjudicate 
as to the costs Of appearing to the sheriff’s^rule, and of an issue 
directed to be tried under it, although the $rial of it has taken 
place (Ar). 

The Court will not, in general, allow the sheriff his costs (/), the 
act being passed for his relief, and his claim to poundage depends on 
the legality of the seizure, consequently the Court will, in general, 
order him to pay the proqf eds of the goods seized into court, without 
allowing him to deduct such poundage (m). But where the adverse 
claimant or execution creditor, after a rule absolute is made on the 
first application, appears and opens the rule, the Cpurt will grant the 
sheriff his costs of his second appearance (w). 

The practical directions , (ante, 758), as to the mode of entering the 
proceedings on record , and taxing costs , and suing out execution on a 
rule obtained under the above enactment, on behalf of the sheriff, Sfc. 
will be here applicable. 


(g) Morland v. Chitty, lDowl. P. C. 
520. 

(ft) Bawdier v. Smith , l Dowl. P. C. 
417- 

(t) Bryant v. Ikey, 1 Dowl. P. C. 428. 

(j) Anderson v. Calloway, 1 C. & M. 
182, 1 Dowl. P. C. 636, S. C.; Cooke v. 
Roberts, 6 Leg. Obs. 221 . 

(k) Seaward v. Williams , 1 Dowl. P. 


C. 528. 

(/) Boiodler v. Smith, 1 Dowl. P. C. 
417; Barker v. Dynes, Id. 169; Bryant 
v. Ikey, Id. 428; Field v. Cope, Id. 567. 
2 C. & J. 567, 2 C. & M. 480, S. C.; and 
see 1 M«Clel. & Y.I98. 

( m ) Id. 

(n) Bryant v. Ikey, 1 Dowl. P. C. 
428. 
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CHAPTER XII. 


SECURITY FOR COSTS. 

In what cases.] If the plaintiff reside abroad (a), or even in Ire- 
land (b), or Scotland (c), the Court, upon application, will stay the pro- 
ceedings, until, he give security for costs, and this although he sue a9 
executor (d) j and in a recent case .the Court of Common Pleas stayed 
the proceedings in replevin, until the defendant (who resided out of 
the jurisdiction of the Court) found security for costs (c). So, where 
a plaintiff in eirror resides out of the jurisdiction of the Court, he may 
be in like manner compelled 'to find security for costs; and, in de- 
fault thereof, the defendant in error will be allowed to proceed on his 
judgment, notwithstanding the writ of error (/)« And it will be no 
answer to this application, to say, that tie plaintiff is in England, 
and was so when the action was commenced, unless the affidavit go 
on to slate exprerely that the plaintiff resides, and intends to cou- 
tinGie to reside, iirEngland (g). Where there are several plaintiffs, 
however, if any one of them reside in this country, the Codrt win not 
stay the proceedings (h). The practice of this Court and of the 
Common Pleas differs, in some respects, upon this subject (i) ; and 
even the present practice of this Court, as above stated, is different from 
what it was formerly (k). The Court of Exchequer have recently 
refused to make an order to stay proceedings, until security be given for 
costs, upon the ground of the plaintiff being about to leave the 
country (/). 

The Court, however, will not compel a foreign ambassador, or his 
servant, to give security for costs ( m ) ; al though ambassadors and their 
suites, by a fiction of the^ws gentium, are considered as still resident 


(a) Prayv. Fdie, 1 T. R. 267- 

(b) Fitzgerald v. Whitmore, 1 T. R. 
362; Limerick and Waterford Railway 
Company v. Frazer, 1 M. & P. 23, 4 
Bingh. 394, S. C. 

(r) Baxter v. Morgan, 6 Taunt. 379; 
and see Id. 20; Naylor v. Joseph, 10 
Moore, 522. 

(d) Chevalier v. Finnia , 1 B. & B. 277* 
3 Moore, (MB, S. C. 

(e) Selby v. Cruchley, 1 B. & B. 505, 4 
Moore, 200, S. C. 

(/) Lewis v. Ovens, 5B. & Aid. 265. 

(#•) Oliva v. Johnson, 5 B. & Aid. 908, 
I D. & R. 560, S. C. ; Naylor v. Joseph, 
10 Moore, 522; Anon. 2 Chit. Rep. 152. 

(ft) M* Connell v. Johnston, 1 East, 
431; Anon. 7 Taunt. 307; Anon. 2 C. & 
J. 88, 1 Dowl. P. C. 300, S. C. 


(i) Panpuot v. Ealing , 1 H. Bla. 106; 
Perrier w Carter, Id.; Gariesford v. 
Levy, 2 Id. 118; Henschen v. Carves, 
Id. 383; Jacobs v. Stevenson, 1 B. & P. 
96; Maria v. Hall, 2 Id. 236; Tullockv. 
Crowley, 1 Taunt. 18; Ball v. Adrian, 
]d. (Mi- Nelson v. Ogle, 2 Id. 253; Anon. 
7 Id. l&jjmiilurell v. Mathyson, 8 Id.711; 
O' Macdonald, 14.796; Anon. 
Id. 737. 

(k) See Real v. Mucky, 2 Str. 1206; 
iMmii v. Sewell, 1 Wils. 266; BoseweU 
x.lrish, 4 Bur. 2105; Maxwell v. Mayer, 
2 Id. 1026; Nuncomarx. Burdett,Cov/n. 
158. 

(/) Willis v. Garbutt, I Y. & J. 511. 
(m) Duke de Montella ov.Christin, 
5 M. & Sel. 503. 
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in the state from which they have been sent, and are not amenable to 
process in the country in which they actually reside. 

In ejectment, if the lessor of the plaintiff be an infant, the Cogrt, 
upon application, will stay the proceedings, until security be given for 
costs (n), or his guardian undertake for the payment of them (o), or 
some real and responsible person be named as plaintiff (p). So, if 
the lessor of the plaintiff reside abroad ( 7 ), or die pending the ac- 
tion (r) t the Court will stay the proceedings in like manner, until 
such security be given. But where a similar application was made, 
upon the ground of the lessor of the plaintiff having privilege of par- 
liament, it was refused (s). The defendant may also, if necessary, 
either by motion or summons, compel the plaintiff’s attorney to dis- 
close the place of residence of the lessor of the plaintiff: orif the at- 
torney refuse to do so, the proceedings wi[l be stayed until security be 
given for costs (l). No application, however, for this purpose will be 
entertained after verdict. (Pol. 1 , 29, 301, Also, if the nominal plaintiff 
in the ejectment be made plaintiff in the action for mesne profits, 
the Court- will stay th$ proceedings in this latter action, until security 
be given for costs (u). 

The Court, however, will not require security for costs, merely be- 
cause the plaintiff is insolvent, even in a qui tarn action (x), or where 
he has assigned the debt (y), unless where he has actually taken the 
benefit of ^Jthe insolvent act after action brought (as) ; nor will the 
Court oblige an infant to find security for costs, where his prochein 
amy is sworn to be insolvent (a) ; nor will they require an uncer- 
tificated bankrupt to give such security (b), unless the action be 
brought for the benefit of the assignees (c). But if a plaintiff be con- 
victed of felony, fcyid under sentence of transportation, the Court 
will stay the proceedings until he giflfc security for costs ( d ). 

Where the defendant has possessed himself of all the plaintiff’s 
property, so as to divest him of all power to give security for costs, 
the Court will not require it (e). 

Where a cestui que trust brings an action in the name of his trustee, 
or where one joint tenant or joint contractor uses the other’s name 


(») Anon. 1 Wils. 130; Throgmorton 
d. Miller v. Smithy 2 Str. 932. 

(o) Anon. Cowp. 128. 

(/>) Nuke v. Windham, 2 Str. 094. 
See a form, Chit. Forms, 45a 
(?) Denn d. Lucas r. Fulfoixi, 3 Bur. * 

(r) Thnutout d. Turner vSSftL, 2 
Str. 1056. 

(s) Preston v. Lingen , l Str. 479, 8 
Mod. 20, S. C. 

(0 Slum v. King, 1 Str. 681; Vol. 1, 
29,30. 

(u) Pike v. Corbin , Say. 70. 

(x) Golding v. Barlow , Cowp. 24; 
Field v. Carron, 2 H. Bl. 27; Gregitry v. 
Elgin, MS., 2 Nov. 1833, Exch., in 
which case the plaintiff had brought 


nearly 100 actions against publicans for 
penalties under ^he 25 Ceo. 2, c. 16. 

(y) Morgan v. Evans, 7 Moore, 344 ; 
Day v. Smith, 1 Dowl. P. C. 460. 

(z) Heaford v. M f Knight, 4 D. & R. 
81, 2 B. &C.579, S. C. 

(a) Yar worth v. Mitchel, 2D. & R. 
423; and see 2 Chit. Rep. 259. 

lb) M‘ Connell v. Johnston , 1 East, 
431 ; Minchin v. Hart , 1 Chit. Rep. 215; 
M*Cullock v. Robinson, 2 New Rep. 
352; Anon. 2 Taunt. 61; Snow v. 
Townsend, 6 Id. 123. 

(c) Webb v. Ward, 7 T. R. 296. 

(d) Haney v. Jacob, 1 B. & Aid. 159. 

(e) M'Cullock v. Robinson , 2 New 
Rep. 352; and see Roper v. Phillips , 3 
M. & Ry. 84. 
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in bringing a joint action, the Court would probably, upon application 
of the trustee, or other joint tenant or joint contractor, stay the pro- 
ceedings in the action, until the party bringing it should indemnify 
such trustee, &c. as to costs, in case of a nonsuit or verdict against 
him. ( See ante, 755). 


How obtained.'] The defendant should first apply to the plain- 
tiff** attorney for security for costs (/) ; and if it be refused, he may 
give notice of the motion \g), and move the Court accordingly. If 
it h$ not intended, however, that the rule should be a stay of pro- 
ceedings, but merely a rule upon the plaintiff requiring him to give 
security for costs, a previous application to the plaintiff’s attorney will 
be unnecessary (h), ps also the ribtice of motion. 

. It will, in ordinary case?, be too late after issue joined to make 
this motion, if the defendant had an opportunity of making an ear- 
lier application. {It. H. 2 W. 4, r. 98 (i). Indeed, the general rule 
is, .that the defendant must make his application promptly, after he 
knows of the plaintiff's being abroad (fc), and before he takes any 
subsequent step in the cause; and therefoi*$f£u cannot move after 
plea pleaded, unless you state in your affidavit that you were not 
apprised of the plaintiff’s being abroad at the time you pleaded ( l ). 
You may, however, move, thobgh you have obtained an order for 
time to plead ( m ). Y ou cannot so mbve until after bail have been put 
in (w), and justified (o), unless the defendant be in custody; in which 
case, if the plaintiff do not give security for costs within a reasonable 
time after being ruled to do so, the Court, upon application, will dis- 
charge the defendant upon entering a common appearance (p). If 
there be two or more defendants, and one of thei$put in bail, he may 
require the plaintiff to give security for costs, without putting in bail 
for the others (q). According to a late decision, the affidavit in sup- 
port of the application need not, it seems, state mwhat stage the pro- 
ceedings are ; if the application be too late, it is for the plaintiff to shew 
it in the affidavit, in shewing cause (r); but this seems questionable. 


(/) Bass v. CJive, 3 M. & Sel. 283. 
See form. Chit. Forms, 684. 

(#) See the form. Chit. Forms, @84. 

(h) Bailie v. lie Bernflles, 1 B. SrAld. 
331; Hancock v. Smith, 2 Chit. Rep. 
160; Jones v. Jones, 10 Law Jour> 7, 1 
Dowl. P. C. 313, S. C. See Slap v. 
Clive, 3 M. & Sel. 283, cont. 

(i) See Walters v. Vrythall , 6 East, 
338; Adams v. Brown, 1 Dowl. P. C. 
273. 2 C. & J. 207, S. C. 

(k) Anon. 2 Chit. Rep. 161. 

(/) Duncan v. Stint, 6 B. & Aid. 702, 


1 D. & R. 348, S. C.; Brown v.Wright, 

1 DowljB. C. 05. 

(m) I tfiflson v.Minchin, 2 C. & J. 87, 

2 Tyr. 166, 1 Dowl. P. C. 299, S. C. 

(n) De la Preuve v. Due de Biron, 4 
T. R. 697; Anon . 2 Chit. Rep. 162. 

. (o) MS. M, 1814. 

( P y ms. t: 1820. 

(a) Carr v. Shaw , 6 T. R- 496. See 
form or affidavit, Chit. Forms, 684; 
and of rule nisi thereon. Id. 685. 

(r) Jones v. Jones, 10 Law Jour. 77- 
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CHAP. XIII. 

OYER OF DEEDS, & C. 

In what cases.] In all cases where a Seed, &c. is pleaded with a 
profert, either by the plaintiff or defendant, the other party may have 
oyer of it (provided the profert have been necessary) {&), and may 
then set it forth in his plea, if h#will. Unloss there have been a 
profert, however, oyer cannot be prayed# an^ therefore if a deed be 
pleaded without profert, the other party should demur specially for 
the want of it, particularly if it be essential to his plea, &c. that the 
deed should be set forth, in debt on bond conditioned to perform 
covenants in an indenture, the defendant cannot crave oyer of the 
indenture, the bond alone in such a case being pleaded with a pro- 
fert; but he must himself set forth the indenture with a profert, if it 
be necessary to his plea, a|id the plaintiff may have oyer of it ( b ). 

Oyer is generally craved, where it is essentially necessary that t]ie 
deed? &c. pleaded, should be set forth, before the party craving oyer 
can plead. So, if any part of a deed be omitted in a declaration, &c. 
which ought to be stated, or if the deed be erroneously stated, the 
other party should set forth the deed upon oyer and demur (c). It 
is usually craved of bonds and other specialties; sometimes of letters 
of administration (d)*, and it has be^p allowed of policies of insur- 
ance ( e ). It cannot, however, be craved of a deed operating under 
the statute of uses (/); nor of private acts of parliament ( g ); nor of 
letters patent, or other records ( h ). If a record of the same court, 
however, be pleaded, we have seen (ante, 482) that the opposite 
party may demand a note in writing of the term and number of the 
roll on which such matter of record is entered or filed. It cannot 
be craved of mesne process («), nor can it be craved of an original 
writ O'). ** ' 

It may be observed that the term oyer” does not import in- 
spection of the deed; consequently, incases where the party is de- 
sirous of such inspection, he must take out a summons, or apply to 
tlie Court for that purpos^aa mentioned post , 779,771. In one case 
in debt on bond with a praiert, the Court refused to make a rule on 

(а) Morris's case, 2 Salk. 497* Company, Hgrdw. 243. 

(б) 1 Saund. 8; Cook v. Remmington, (f) Denman v. Bull, 9 Moore, 593, 3 
2 Salk. 498, 6 Mod. 237, S. C. ; 2 Saund. Bingh. 499, S. C. 

405, (n. 1), 409, (n. 2). <g) Jeffery v. White , 2 Doug. 477- 

(c) Hutt. 33; Stibbs v. Clough , 1 Str. (h) Rex v. Amery, 1 T. R. 149. 

227; 1 Saund. 317, (n. 2); 2 Id. 368 o. (1) Anon. Tidd, 126. 

(d) Garrard v. Early, 2 WUs. 413. (j) R. T. 19 G. 3; Boats v. Edivards. 

(«) Boissier v. London Assurance 1 Doug. 227. 

O 3 
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the plaintiff to allow an inspection of it, because defendant suspected 
it to be forged ( k ); but they granted it in another (/). 

The party craving oyer is not bound to plead without it, in cases 
wlHMre it is properly demandable (m), and this though the deed be 
lost (n)* If it be eraved where it is not demandable, the other party 
may treat the demand of oyer as a nullity, and sign judgment; but 
if, instead of doing so, he grant the oyer, the party who craved it 
may consider and treat the whole instrument as part of the other’s 
l>Jea(o). 

When , by whom , and how demandable /] Oyer cannot be demanded 
after the term in which the deed, &c. is pleaded (p), and conse- 
quently notVifter an imparlance to another term (g); nor can it be 
demanded after a plea in abatement (r). It must be demanded, 
however, before the ti|pe far pleading, or the time limited by a Judge’s 
order for pleading, has expired ( 5 ) ; or, if made afterwards, it may be 
treated as a nullity, and the other party may sign judgment (f). 
Under circumstances, however, the Court have granted oyer, though 
sought for after the term in which the deed, &c. is pleaded; and on 
an amendment it is frequently ordered that the defendant have oyer 
of the deed or probate, &c. though long after the term in which the 
deed or probate, &e. was pleaded. ^ 

, Oyer, though it seems upon the pleadings and is supposed to be 
granted by the Court, i9 in fact demanded and granted by the attor- 
nies («). the demand is made by a note in writing (v). 

If the deed, &c. be in the hands of a third person, the Court upon 
application will oblige him to give oyer of it, and produce it if neces- 
sary (*). 

When and how granted , and time for pleading after .] The plaintiff 
is not bound to grant oyer within any limited time after it has been 
demanded (y). But it is generally his interest to grant it without 
delay; for the defendant, we have seen, (Vo/. I, 195), is entitled 
to as many pleading days after the oyer has been given, as he had 
yet unexpired at the time of demanding it. But if the plaintiff de- 


(k) Chetwind v. Mar mil, 1 B..& P. 
271 ; and see post, 770. 

(/) Anon, cited 8 Mcfbre, 588. 

(m) Soresby v. Sparrow , 2 Str. HOG, 1 
Wils. 10, S. C. 

(«) Id. 

(o) Jeffo'V v. White, 2 Doug. 47G; 
Longvill v. Hundred of Thistleworth, G 
Mod. 27; Cook :v. Remington, Id. 287; 
1 Saund. 317, («• 2). See 3 T. R. 153, a. 

( p ) Roberts v. Arthur, 2 Salk. 497; 5 
Com. Dig. 1.12, 133; 5 Co. 74 b; Mayor 
of London v. Carrey , 2 Lev. 142; Ret v. 
Amery, IT. K. 149. 

(q) Doct. PI. 272; 22 H. 6, c. 30; Long- 
viU v. Hundred of Thistleworth, 6 Mod. 
28; 2 Salk. 498, S.C. 

(r) Longvill y. Hundred of Thistle- 


worth fj/fi iod.28, 2 Salk. 498, S.C. 

{s) Rex x. Amery, 1 T. R. 150; Gar- 
rard v. Early, 2 Wils. 41 3; Duke of 
Leeds v. Vevers, Barnes, 268; Farratwe 
v. Brignall , Id. 241; Barber v. Sateh- 
well. Id. 32G; Hartley x.Varley, Id. 329; 
Tidd,58G; Sellon,288. 

(f) barber v. SatchweU , Barnes, 326; 
and see Sparkes v. Simpson, 2B. & P. 
379. 

(«) 12 Mod. 598; Anon. 3 Salk. 119; 
Longville v. The Hundred of Thistle- 
worth, 6 Mod. 20, 2 Salk. 498, S. C. 

( v ) See form of demand. Chit. Forms, 

686 . 

(j?) White v. Earl of Montgomery, -2 
Str. 1198; 1 Sellon, 262. 

(y) Webber v. Austin, 8 T. R. 356. 
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mand oyer («), the defendant roust grant it within two days exclu- 
sive of that on which it is demanded, Sunday not being reckoned if 
it be the last of the two (a), otherwise the plaintiff may sign judg- 
ment as for want of a plea (b). The plaintiff has the same tiro* to 
reply after oyer has been given, as he had at the time of the demand. 

( R . T. 5 & 6 G. 2.) . : 

As soon as oyer is craved, make out a copy of the deed, including 
the names of the witnesses by whom it was attested (c), and deliver 
it to the opposite attorney (d), who must pay for it at the rate of 4d. 
per sheet. (R. T. 5 & 6 G. 2). 

Refusal of oyer.] To refuse oyer when it ought to be granted is 
error ( e ). In order to bring error, the party insisting upon oyer 
must enter his prayer upon record; and this being in the nature of 
a plea, the other party may either countqrplej$d or demur to it, and 
the Court will thereupon give judgment (/); upon which judgment, 
the writ of error may be brought. Error, however, does not lie for 
granting oyer where it is not demandable (g). 

Proceedings after oyer.] After oyer is granted, it is optional with 
the party whether he set it forth in his plea or not ( h ). If, however, 
he undertake to set it forth, and do not set forth the whole deed, or ' 
if he misrecite it, the plaintiff may either sign judgment as for w^nt 
of a plea (*), or he may pray that the deed be enroUetj, and there- 
upon have it truly enrolled, and demur (&). But this "must be un- 
derstood as extending to cases only where the whole of the deed re- 
lates to the matter of action ; for if it contain other matters besides 
those which are to be performed by the party craving oyer, it seems 
to be unnecessary to set out the irrelevant matter, but it is sufficient 
for him to set out verbatim, the whole of the matters which relate to 
him ( l ); otherwise in some cases the record might run to an immo- 
derate length ( m ). 

If the declaration do not set out the deed accurately, and the de- 
fendant intend taking advantage of it on account of a variance, he 
should plead non est factum without setting out the deed on oyer, or 
the variance would not be available on such a plea after setting out 

(c) See form of demand. Chit. {#) ISaund.O&y 2Id.46&. 

Forms, 686. (A) Weavers’ Company v. Forrest, 2 

(а) Page v. Divine, 2 T. R. 40. Str.^241. 

(б) Anon, 6 Mod. 122. ( i ) Wallace v. Duchess of Cumber - 

(c) Longmore v. Rogers, Willes, 288; land, 4 T. R. 370; Cole v. Hulme , 3 M. 
and see Lady Cook v. Remington, 6 Ry. 86, n.; ante, Vol. 1,204. 

Mod. 237* (k) Com. Dig. Pleader, P. 1; and 

(d) Page v. Divine, 2T. R. 40. see Wallace v. Duchess of Cumberland, 

(e) G Mod. 128; Soresbyv. Sparrow, 2 4 T. R.370, n. 

Str. 1186, 1 Wils. 16, S. C. U) Wallace v. Duchess of Cumberland, 

(/) Mayor of London v. Gorrey, 2 4 T. R.370; 1 Saund.317, (n. 2). 

Lev. 142; Longavilv. Hundred of Isle- (m) 1 Saund.317, (n. 2); and see 1 
worth, 2 Salk. 498, 2 Ld. Raym. 969, Saund. 9,62; Lady Cook v. Remington, 

S. C. 6 Mod. 237. 
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the deed (n). But if the deed as set out do not support the breach 
assigned, then the mode of taking advantage of the defect is by 
craving oyer of and setting out the deed, and demurring (o). 

If the defendant, craving oyer of a deed, do not afterwards set it 
forth in his plea, the plaintiff may (if he think fit) insert it for him 
in the issue or demurrer book, the costs of such insertion, however, 
being in the discretion of the Master. ( R . H. 2 W. 4, r. 44). If the 
plaintiff craving oyer of a deed, &c. do not afterwards set it forth in 
his replication, &c., the defendant in his rejoinder, &c. may (if he 
wish to have it set forth) pray that the deed be inrolled, and then 
set it forth, or at least such parts of it as relate to the matters in dis- 
pute (p). 

(n) Waugh v. Russell, 5 Taunt. 707. C. 358, S. C. 

1 Marsh. 214, .S. C.; and l fcee Wilson v. (o) Anon. 3 Salk. 119; Longavill 
Woolf ries, 6 M. & Sel. 341; ft'nell v. Hundred of Thistleworth, 6 Mod. 27. 
Snell, 4 B. & C. 741, 7 D. fill. 249, S.C ; Jeffery v. White, Dougl. 47« 

Rout v. Parker, 2 D. & R. 062, 1 B. & (p) Com. Dig. Pleader, P. 1. 
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CHAPTER XIV. 


COPIES AND INSPECTION, &C. OF INSTRUMENTS. 


It should be premised, that, by the recent stat. 38s 4 W. 4, c. 42, 
s. 15, a power is given to the Judges to make regulations by general 
rules or orders, as to the inspection, &c. of written ofprinted docu- 
ments; at present, however, no such rules or orders have been made. 

Where a plaintiff declares upon a written instrument not under 
seal, or where the action is founded upon such an instrument, the 
defendant may have a copy of it, by taking out a summons before a 
Judge at Chambers, who will thereupon make an order that a copy 
of the instrument in question be forthwith delivered to the defendant 
or his attorney, and that all proceedings in the action be stayed in 
the mean time (a). This is analogous to oyer of deeds, 6cc. Also, 
in policy causes, a Judge at Chambers will make an order for the as- 
sured to produce to the underwriters, upon affidavit, all papers hp his 
possession relative to the matters at issue (5). In other cases, the 
Court have even ordered the plaintiff to produce his books at the 
trial (c); and Lord Mansfield is said to have laid it down as a rule, 
that, whenever a defendant would be entitled to a discovery,he should 
have it here, without going into equity ( d ). The Court, however, 
will not at present interfere to tl^s extent (e), unless perhaps in in- 
surance causes, as above mentioned ; and therefore, in an action to 
try the title to land, the Court refused a rule to compel the plaintiff, 
or his landlord, to permit the defendant to inspect or take a copy of 
one of the landlord’s title deeds to the estate (/). But if it appear 
that a discovery is necessary to the defence, they will give the defen- 
dant a further time to plead, to enable him in the mean time to ob- 
tain the discovery by a bill in equity (g). The Court have refused 
to compel the plaintiff fyo give or allow defendant to take a copy of 
an agreement, to enable him to plead in abatement that the agree- 
ment was signed jointly by himself ^ncl others (/ 1 ). In an action for 
freight and demurrage by ship-owners against the charterer, the 


(a) Tidd, 580,591; Imp. B. R. 288; 
Threlfall v. Webster, 7 Moore, 559, 1 
Bingh. 161, S. C.j Blogg v. Kent, 6 
Bingh. 614; Suister v. Coell, 1 Ski. 386; 
Whitaker v. Izod, 2 Taunt. 1 14. 

(5) Goldsmidt v. Muryatt, 1 Camp. 
562, 19 Geo. 2, c. 37, s. 6. 

(e) Goater v. Nunnely, 2 Str. 1130; 
but see W hitter v. Cazalet, 2 T. R. 683. 
(<f) Tidd, 591. 

(e) See Whitter v. Cazalet , 2 T. R. 


683; HUdyard v. Smith, 1 Bingh. 451; 
Threlfall v. Webster, 7 Moore, 559, 1 
Bingh. 161, S.C.; llatcliffis v. Bleasby, 
3 Bingh. 148, 10 Moore, 523, S. C ; 
Cocks v. Nash, 9 Bingh. 723. 

(/) Bickering v. Noyes, 1 B. 5c C. 
2 62, 2 D. & R. 386, S. C.; and see Hild~ 
yard v. Smith, 1 Bingh. 451, 8 Moore 
586, S. C. 

(A r ) Whitter v. Cazalet, 2 T. R. 683. 
(A) Beale v. Bird, 2D.&R. 412. 
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Court of Common Pleas would not grant the latter an inspection of 
the log-book kept during the voyage (*). In an action on an instru- 
ment, of which plaintiff is not bound to make profert, the Court will 
not fpmpel him to grant an inspection of it, on the ground that the 
defendant suspects it to have been forged ( k). 

Also, where the defendant is possessed of any written instrument, 
of which it is material that the plaintiff should have inspection, the 
Court, or a Judge in some cases, under particular circumstances, will 
order that the plaintiff may have leave to inspect it; that the defen- 
. dant shall give him a copy of it at his (the plaintiff’s) expense; and 
that the defendant shall produce it at the trial, if called upon to do 
so (/); or that he shall produce it to the plaintiff’s attorney, in order 
that he may ascertain the names of the witnesses so as to subpoena 
them ( m)» But in another case the Court said they would not compel 
the defendant to produce the,deed at the trial (n). In a recent case, 
in an action against the marshal for an escape, the Court compelled 
him or his officer to permit the plaintiff to inspect the writ of habeas 
corpus and return, and the committitur indorsed thereon (o). In an 
action against a sworn broker of London for negligence in making a 
contract, the Court on motion compelled him to produce his books, 
to enable the plaintiff to inspect and take a copy of the contract (/?). 
But in an action for goods sold and delivered, the Court would not 
compel a defendant to allow an inspection of the goods, to enable the 
plaintiff to give evidence of their identity ( q ). The Court of Com- 

mon Pleas have refused to a plaintiff in replevin inspection of a deed 
in the avowant’s possession, which conveyed to the avowant the re- 
version of the demised premises (r). In that Court, where two parts 
of an indenture were executed by both parties, each beeping one, and 
one part was lost, the Court would not compel the other party to 
produce his part, in order to support an action against him on the 
instrument ( s ). A new trial having been granted, the Court allowed 
the plaintiff to have the inspection of a deed read in evidence by the 
defendant at the first trial, but not of a deed produced there but not 
reacji ( t ). In policy causes, where the plaintiff consents to enter into 

(i) Bundle v. Beaumont, 1 M.& P.396, R. 570, S. C. See Cooper v. Jones, 2 
4 Bingh. 537, S. C. M. & Sel. 2$& 

ik) See Hilliard x. Smith, 8 Moore, (p) Broumng v. Aylwin, 7 B. & C. 
286, 1 Blnglu 451, S. C:;. ThrelfaU v. 204; but see Howe v. Howden, 1 M.& 
Webster, 7 WOore, 559, 1 Bingh. 161. P. 334, 4 Bingh. 539, S. C. 

S. C.; and so, in the case of a deed of (<j) Bell v. Taylor, G D. dr R. 388. 
which profert is made, Chetwynd v. (r) Brown v. Hose, 6 Taunt. 283; and 
Mamell , 1 B. dr P. 271 ; sed vide Arum., see Rex v.The Sheriff of Chester, 1 Chit, 
cited In 8 Moore, 586. Rep. 476; Davies v. Brown, 9 Moore, 

(/) See Morrow v. Saunders, 1 B. & 178; Hatcliffe v. Bleasby , 3 Bingh. 148, 

B.318, 3 Moore, 671, S. C.; Piekering 10 Moore, 523, S. C.; Bundle v. Reau- 
v. Noyes, 2 D. & R. 386; Barnes, 439; mont, 4 Id. 537, 1 M. & P. 396, S7C.; 
Tidd, 592; Elakeyx. Porter, 1 Taunt. Cocks v. Nash, 9 Bingh. 723. 

386; Bateman v. Phillips, 4 Id. 157, 161; (s) Street v. Brown, 6 Taunt. 302, 1 

King v. King, Id. 666. Marsh. 610, S. C.; Woodcock v. Wor- 

un) Anon. 2 Chit. Rep. 230, 2 Camp, thington, 2 Y. & J. 4; Lord Portmore v. 
<#5, n. Qoring , 4 Bing. 152. 

in) Doe v. Slight, 1 Dowl. P. C. 163. (t) Hewitt v. Piggott , 7 Bing. 400, 5 

(o) Fwr x, Jones, 7 B. & C. 732, 1 M.& M- & P. 252, 1 Dowl. P. C. 219, S. C. 
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a consolidation rule, terms are generally imposed on the defendant 
to produce all books and papers material to the point in issue (a). 

Under a Judge’s order to produce papers and give copies, the 
Court have holden that it is sufficient to give extracts of each* 
parts of letters as are relevant to the subject, if the party in whose 
possession they are will make affidavit that the residue of their con* 
tents does not relate to the subject (*). 

A party may also in general, on application to the Court or a 
Judge, get a rule or an order on the opposite party to produce a deed 
before the commissioners of the stamp office to be stamped (y). And in 
a late case, where the defendant had surreptitiously obtained posses- 
sion of an unstamped instrument executed by himself and the plain- 
tiff, (thereby preventing the plaintiff from affixing a stomp as he had 
intended within twenty* one days after execution), and then swore that 
he had lost the agreement; the Court pfjDommon Pleas ordered that 
he should produce a copy in his possession to the plaintiff; and that, 
if the plaintiff produced that copy stamped at the trial, the defendant 
should be precluded from producing the original ( z ). But the Court 
will not order the production where the instrument is between parties 
not parties to the action, and where it might interfere with their 
rights or liabilities (a). 

Before making the application , a demand of the copy or inspection 
should in-general be made , and a refusal obtained . The application 
should be made to the Court on motion , or to a Judge at Chambers* on 
summons . It should be supported ( except in simple cases before a 
Judge at Chambers) by an affidavit (b) fully 'stating and explaining 
the fads and reasons to ground the application. It is not in general 
necessary that the affidavit should disclose the nature of the action (c). 

As to the inspection of corporation books, and the books of public 
companies, see VolA , 238: and Jbe Corporation of Barnstable v. 
Lathey , 3 T. It, 303 ; Bex v. Babb, Id. 579; Imperial Gas Company x. 
Clarke , 4 M. P. 727, 7 Bing. 95, S. C.\ Mayor of Southampton v. 
Graves, 8 Id. 590; Mayor °f Lynn v. Denton, 1 Id. 689; 32 G. 3, 
c. 58, s. 4; Schuldam v. Burniss, 1 Cowp. 192; Bex v. Purnell , 1 JV. 
Bl. 37, 1 Wils. 239, S. C.\ Rex v, Nottingham, 1 W. Bl. 59; Bex v. 
Heydon, Id. 351 ; Hodges v. A this, 2 Id. 877, 3 Wils. 398, S. C.\ Rex 
v. Hostmen in Newcastle? upon- Tyne, 2 Str. 1223; Rex v. Cornelius , 
Id. 1210; Harrison v. Williams , 3 B. C. 162^0. 8fR. 820, S. C. 
As to the inspection of parish booka, see Anon . 2 Chill kep. 290; 
Newell v. Simpldn, AM. § P. 394, 6 king. 565, S. C . ; Rex v. Great 
Farringdon, 9 B. 8$ C. 541 ; Edwards v. Bennett , 3 M. 8f P. 749, 6 
Bing. 230, 3 Y.Sf J. 458, 5. C . ; R. x. Justices of Buckinghamshire, 

Cm) **ark. Ins. 6th ed., Introduction, 2 C. & J. 270, 1 Dowl. P. C. 314, S. C., 
xliv. and cases there cited in note* 

(•r) Clifford v, Taylor, 1 Taunt. 107; (s) Bousefield v. Godfrey , 5 Biugh. 

Ramsbotham v. Cooper, 2 Chit. Rep. 410, 2M.& P 77U S.C. 

231. (a) Lawrence v. Hooker, 5Bingh.fi* 

(!/) Cooke v. Stocks , Tidd, 9th ed. 2 M. & P. 9, S. C*; Taylor v. Oeborne, 
487; Bateman v. Phillips, 4 Taunt. 157; 4 Taunt. 159, n. 

Gigner v. Bayley , 5 Moore, 71; Thret- (b) See a form. Chit. Forms, 687. 

fall x. Webster, IBingh. 161; Munnx. (c) Morrow v. Saunders, 3 Moore, 

Uodbold, 3 Bingh. 292; Neale v . Swind, 071, 1 B. & B.318, S. C. 
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8 M, 4* C, 375; — and of other books and instruments not strictly 
private, see Crew v. Saunders , 2 Str. 1005; Murray v. Thornhill , 
id. 717; 72&r v. Worsenham , 1 L. Raym. 705; Cos v. Copping , 
7«*n337, 5 395, A <7. ; v. Top, 2 IT. JfJ. S50 ; Town# v. 

Lynch , 1 /<?. 27 ; Warriner v. Giles, 2 954 ; Wilson v. Rogers , 

/rf. 1242; Tfrg* v. Mead , 2 Raym . 027; 72. v. Holland , 4 jT. 72. 
691; — and as to the inspection of court rolls, see Fo?. 1, 236; -dfrf- 
dington V. Ctode, 2 7F. 7? A 1030; Folkard v. Hemet , Tic?. 1061; Tlea* 
v. Allgood , 7 JT. 72. 746; Rogers v. Jones , 3 D. $ R. 484. By the 
late rule of 77. T. 2 7F. 4, an order upon the lord of a manor to 
allow the usual limited inspection of the court rolls on the appli- 
cation of a copyhold tenant, may be absolute in the first instance, 
upon an affidavit that the copyhold tenant has applied for, and been 
refused inspection. To obtain this inspection of public books, there 
must be a demand to inspect made on the proper officer, and a 
refusal. The rule is obtained on motion grounded on affidavit 
stating the circumstances. In general the motion cannot be made 
until issue joined (d). Where there is no action pending, the motion 
is for a mandamus (e). K 

Id) Hodges v. Atkis, 2 W. Bl. 877, 3 (<?) See Res v. Tower, 4 M. & SeJ. 

Willi. 398, S. C. 168 
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CHAPTER XV. 


PARTICULARS OP DEMAND OR SET-OFF. 

In what cases.] In all cases where the declaration contains counts 
in indebitatus assumpsit, or debt on simple contract , the plaintiff 
should deliver with the declaration (if delivered), or with the notice 
of declaration (if the declaration be filed), full narticutars of his de- 
mand under those counts, where such particulars can be comprised 
within three folios; a-nd where the same flannot be comprised within 
three folios, he should deliver such a statement of the nature of his 
claim, and the amount of the sum or balance which he claims to be 
due, as ‘may be comprised within that number of folios; and if he 
omits doing so, and a Judge afterwards orders a delivery of particu- 
lars, the plaintiff will not be .allowed any cosp ’m respect of any 
summons for the purpose of obtaining such orderfcipr of the particu- 
lars he may afterwards deliver. ( R . T. 1 W. 4). 

Independently of this it may be laid down as a general rule, that 
in all actions in which the plaintiff declares generally, without speci- 
fying the particulars of his cause of action, a Judge upon application 
will order him to give the defendant the particulars in writing, %and 
that all proceedings be stayed in the mean time. Thus, in debt on 
bond conditioned for the performance of covenants, or to indemnify, 
or the tike, the defendant may call /or a particular of the breaches 
for which he is sued (a). So, in covenant for not repairing, & c. the 
defendant may claim particulars of the non-repairs, &c. So, in an 
action by vendee against vendor, where it was stated in the declara* 
lion that the abstract of titH delivered was “ insufficient, defective, 
and objectionable,” the Court obliged the plaintiff to give a particu- 
lar of all objections to the abstract arising upon matters of fiict (b). 
So, in an action by vendee to recover back his deposit, because the 
conditions of the sale had not been complied wj jjfc, the defendant 
may have, a particular of the grounds on which tne plaintilPleeks to 
recover (c). But wherever the particulars of the cause of action are 
fully specified in the declaration, as in actions on the case, special 
assumpsits, or the like, any further particulars would of course be 
unnecessary, and are seldom granted. 

In actions for torts , it is generally the practice to refuse particulars 
of demand, which in most cases are comprised in the declaration. 
But, under circumstances, a Judge will in such actions compel a de- 
livery of particulars. In an action against the marshal for an escape, 

(a) Tidd, 597- 246. 

(b) Collett v. Thompson , 3 B. & P. (c) Squire \.Tod, 1 Camp. 293* 
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a J udge will, on application, compel a delivery of particulars of. the 
escape for which the action is brought (d). In several recent in- 
stances, in actions of trespass to goods, or trover, Judges have com- 
piled a delivery of particulars of the goods. 

In .ejectment, if the defendant have any doubt as to the lands, &c. 
for which the ejectment is brought, he may oblige the plaintiff to give 
hijn a bill of particulars (e) ; or, where the ejectment is brought for a 
forfeiture, the Court, upon application, will rule the lessor of the 
plaintiff to give the defendant a particular of the covenants and 
breaches, &c. on which he means to insist that the defendant has for- 
feited his term, and that'he shall not be allowed to give evidence at 
the trial of any thing not contained in those particulars (/). 

Also, whe^fe the defendant pleads or gives notice of set-off, the 
plaintiff may obtain & particular of the set-off, in the same cases as a 
defendant would be entitled to it, if the matter so set off were de- 
clared upon; and if the defendant, in such a case, do not deliver a 
bill of particulars within the time limited in the Judge’s order for that 
purpose, he will not be allowed to give evidence of his set-off at the 
trial. 


How obtained, and proceedings before the delivery of . ] We have 
already seen, that, in declarations containing indebitatus counts in 
assumpsit, or debt on simple contract, the plaintiff should deliver the 
particulars of the demand under those counts at the time of filing or 
delivering the declaration. Should he neglect to do so, under such a 
declaration, and in other cases where you are entitled to the particulars, 
the mode of obtaining them is, by taking out a Judge's summons for 
that purposCi and obtaining an order thereon. This may be done 
even before the defendant has appeared, ( R . H. 2 W. 4, r. 47) (g), or 
after declaration and before plea pleaded. It is, indeed, discretionary 
with the Judge to make an order at any time before the trial (A), If 
good cause be not shewn against it, .at the time specified in the sum- 
mons, the Judge will make an ordi?r thlit the plaintiff’s attorney or 
agent sliail deliver to the defendant’s attorney or agent the parti- 
culars required, and that in the mean time all further proceedings in 
the cause be stayed («)• 

The term of pleading issuably will, in general, be imposed on the 
defondflifcby the order, unless expressly waived in writing by the 
plaintiff’s attorney; {R.H. 59 G. 3); or unless the justice of the case 
requires a dispensation with such term, as, if the defendant be de- 
sirous of pleading in abatement a nonjoinder of a party, which is 
not regarded as other dilatory pleas. Sometimes the Judge will im- 
pose other terms on the defendant. 

When the order has been drawn up and served, it operates as a stay 


(d) Webster v. Jones , 7 D. & R. 774. 

(e) Goodright v. Rich, 7 T. R. 332, n. 
(/) Doe v. Birch, 6 T. R. 587; ante, 
3. 

{g) 1 Chit. Rep. 724; and R. T. 2 G. 


4, C. P„ 6 Moore, 211. See form of 
summons, Chit. Forms, 689. 

(h) See Imp. K. B. 239. 

ifl See forms. Chit. Forms, ; 689, 
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of proceedings from the time of such service till the particulars have 
been delivered (j). Under the usual order, the defendant cannot 
sign judgment of nonpros, though the plaintiff neglect or refuse the 
delivery of the particulars; neither will the Court give him liberty 
sign such judgment (k ) ; and this, although the order direct the par- 
ticulars to be delivered in a specified time (l). . The defendant’s 
course, in such cases, is, to obtain a further order, compelling the 
plaintiff to deliver them in a specified time, and expressly reserving to 
defendant the liberty of signing judgment of nonpros, if hot delivered 
within it. * 

A particular of the defendant’s set-off is obtained by taking out a 
Judge’s summons for that purpose. A Judge may make the order at 
any time before the trial. The order requires the partiaulars to be 
delivered within a certain time, otherwise thatfthe defendant shall 
not be allowed to give evidence of them at«the trial ( m ). If the de- 
fendant neglect to give the particulars within the time required by 
the order, he will not be allowed to avail himself of his setr-off at the 
trial, as above mentioned. 

Form of, and proceedings subsequent to delivery.'] The particulars, 
if delivered at the time of filing or delivering a declaration under 
the common indebitatus counts in assumpsit, or debt on simple con- 
tract, should be a full particular of the claim under those counts^ 
and, if possible, should be comprised within three folios; but, if the 
full particulars cannot be comprised within three folios, then the 
plaintiff should deliver such a statement of the nature of his claim, 
and the amount of the sum or balance which he claims to be due, as 
may be comprised within that'liumber of folios, otherwise the plaintiff 
would not be allowed the costs of the excess of the three folios. (R. 
T.lW.4)(n). 

The particulars must be explicit, and should in general specify 
items, dates, and amounts. It has been held, that, if money have 
been paid on account, the particulars should specify it, and state the 
balance for which the plaintiff seeks to recover (o); and that stating 
the debtor side of the account only, would be considered a contempt, 
for which the attorney would probably be ordered to pay the costs of 
both parties ( p ) : but these decisions are certainly not conformable 
with the practice; and there seems no good reasoi^why thej^aintiff 
is bound, in his particulars, to notice payments or sets off, which are 
more peculiarly in defendant’s knowledge, and constitute his defence 
to the action. Delivering a particular as general as the declaration, 
would -probably he deemed a contempt of the order, and subject the 


(j) Hanlaire v. By am, 4 B. & C< 
970; Clover v. Watmore , 5 B. & C. 769, 
8D.& R. 607, S. C.; Wilson v. Hunt, 
J Chit. Rep. 647- 

(k) Burgess v. Swayne, 7 B. &c C. 
485; Somers v.King, 7 D. & R. 125. 

(l) Sutton v. Clarke, 8 Bingh. 165, J 
M. & Scott, 271, 1 Dowl. P. C. 259, 
S. C. 


(m) See Lovelock v. Cheveley , Holt, 
552. See form of order, Chit* Forms, 
692. 

I n ) And see the forms of particulars. 
Chit. Forms, 688, 689. 

(o) Mitchell v. Wright, 1 Esp. 280. 
See 2 Esp, 602. 

(p) Amngton v. Appleton , 2 Camp. 
410. 
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attorney to costs ( q ). There is no objection, however, when an ac- 
count has been already delivered, to refer to it generally in the parti- 
culars, without restating the items of it (r). These rules, at all events, 
.are not to be considered as applicable to cases where the plaintiff 
cannot, in pursuance of the above rule of T. T, 1831, comprise 
the particulars in three folios when delivering a particular in pur- 
suance of that rule (s). 

The particulars,, when made out, should be delivered to the op- 
posite attorney. 

If the particulars be incorrect, the party who delivered them may 
have leave to amend them ; or, if not sufficiently explicit, the other 
party may take out a summons and obtain an order for better particu- 
lars ( t ). The delivery of a second or further particulars, in order to 
cover a defect in ttye first particulars, will not avail the party deliver- 
ing them, unless delivered under such an order ( u ). No summons 
for further particulars should be granted, unless the lastpievious 
order for particulars be first drawn up, and such order produced at 
the time of applying for such summons. ( R . //. 59, G. 3, K. B.) 

The defendant has the same time to plead after the delivery of the 
particulars as he had when the summons for them was returnable ; but 
plaintiff cannot sign judgment for want of a plea till the afternoon of 
the day after the delivery of the particulars, unless otherwise ordered 
by the Judge. ( R . //. ,2 W. 4, r. 48; and see ante, Vol. 1, p. 195, 
496) (v). Where an order for particulars and an order for time to 
plead have been obtained, the time for pleading will run on, although 
no particulars are given, unless it is expressed in the order for time 
to plead, that it is not to begin to run until after the delivery of the 
particulars (r). As to what plea the defendant may plead if bound 
to plead issuably, and which he is in general bound to do by the 
order for particulars, see antef Vol. 1, p. 200. 

At the time of entering the nisi prius record with the Judge's 
marshal, the plaintiff's attorney should annex to it a copy of the 
particulars of the demand, and of the defendant’s set-off (if any). 
(/2. T. 1 W. 4, r. 6; ante , Vol . 1, p. 265). This will save the 
necessity of the opposite party’s proving the order for the delivery 
of the particulars, in cases where he may be desirous of con- 
fining the party delivering the particulars to the proof of the 
items containedH|ierein (y). If the plaintiff annex to the record par- 
ticulars varying from those delivered to the defendant, and the de- 
fendant is prepared at the trial to prove the delivery of the particu- 
lars to him, the defendant might nonsuit the plaintiff, if he is unable 

la) See Brown v. Watts, 1 Taunt. Stark. 224. 

(u) Brown v. Watts, 1 Taunt. 353. 

(r) Hatchett v. Marshal, Peake, 172; (t>) Mowbray v. Scuberth , 3 East, 

1 Wightw. 78. 508. See Adams v. Drummond, 1 Dowl. 

(s) See the forms. Chit. Forms, 688 P. C. 99. 

to 689. (*) Adams v. Drummond , 1 Dowl. P. 

(f) Tidd, 589, 599. See Hurst v. C. 99. 

Watkis, 1 Camp. 69, n.,- Millwood v. (y) Macarthyv. Smith, 8 Bingh. 146, 
Waller, 2 Taunt. 224; Brown v. Hodg- 1 M.& Scott, 227, 1 Dowl. P. C. 258, 
son, 4 Taunt. 189; Hunter ▼. Welsh, 1 S.C\ 
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to give in evidence any cause of action included in the particulars 
delivered; or if not prepared with such proof of the delivery of the 
particulars, the defendant would be entitled to a new trial, and the 
plaintiff’s attorney might be made to pay the costs of the former 
trial (*). 

At the trial, the party who delivered the particulars will be con- 
fined in his proof to the items therein contained. Thus, where the 
particulars stated the plaintiff’s demand to be for goods sold and de- 
livered to the defendant, the plaintiff was not allowed at the trial to 
give evidence of goods sold by the defendant as agent for the plain- 
tiff (a). So, where the particular was of a promissory note only, 
and when the note was produced at the trial it was found to be 
written on an improper stamp, the Court held that the plaintiff was 
precluded from resorting to recover upon the consideration for the 
note (6); but, under such a particular, aftej proving the note at the 
trial, the plaintiff may recover interest on it (c). Where thte declaration 
contained three counts on three bills of exchange, but the particulars 
stated only that the action was brought to recover the money due on 
the bill in the first count, it was considered that the plaintiff could not 
recover on the bills mentioned in the second and third counts (d). It 
has been held, that, under a particulars for goods sold and delivered, 
the plaintiff could not recover for money had and received, although 
it appeared that the goods had been delivered to the defendant as 
agent, for sale or return, and that he had sold them and received 
the value (e), though indeed this decision appears questibnable (/). 
Where the plaintiff’s particular stated various sums of money due by 
the defendant, but some of which were in fact owing from the defen- 
dant and his partner, and not from the defendant alone, and the de- 
fendant pleaded the nonjoinder in abatement; the plaintiff was not 
allowed to give evidence of those due •from the defendant solely, be- 
cause they were not distinguished from the others in the bill of par- 
ticulars (g). 

As the object, however, of this strictness is, that the opposite 
party may know what will be attempted to be proved against him at 
the trial, and may prepare his evidence accordingly, a mistake in the 
particular, not calculated to deceive or mislead him, will not be 
deemed material ( h ). Thus, an error in the date of one of the items 
in a bill of particulars, as, where work and labour j*fis stated jo have 
been performed in a certain month, which was in fact performed in 
another month, was holden to be immaterial, because it could not 

(s) Morgan v. Harris , 1 Dowl. P. C. 778, seems questionable. 

570, 2 C. & J . 461, S. C. (1?) Macarlhy v. Smith , 8 Bingh. 145, 

(а) Holland v. Hopkins, 2 B. & P. 1 M. & S.227, S. C. 

243, 3 Esp. 168, S. C. (/) See Lambirth v. Rqff, Id. 411. 

(б) Wade v. Reasly, 4 Esp. 7 i Brown ig) Colson v. Selby, 1 Esp. 452, 2 Sel- 

v. Watts, 1 Taunt. 3 53. Ion, 339, C. 

(e) Blake v. Lawrence, 4 Esp. 147- (h) Lambirth v. Rqff > , 1 M. & Scott. 

(d) Duncan v. Hill, 2 B. & B. 684; but 597, 8 Bing. 411, S, C.; Harrison v’ 
this decision, according to that in Wood, 1 M . & Scott, 536, 8 Bin gh 
Cooper v. Amos, 2 C. & P. 267, post, 371, S. C, 
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have misled the defendant ( i ). So, where the particular specified a 
bill for 60/., bearing date on a certain day, and the evidence was of 
a bill for 63/., dated on a different day, in the same year and month, 
♦Abbott, J. held the variance to be immaterial (t). So, where a pay- 
ment made on account of the defendant to A. was staled in the par- 
ticulars to have been made to B., Lord Eilenborough said he should 
hold it to be immaterial, unless the defendant would make affidavit 
that he was misled by the particulars (A). So, where the action is for 
money had and received to the use of the bankrupt, and the particu- 
lars for money had and received to the use of the plaintiff^ as assign- 
ees (/). So, in an action against an agent for not accounting for 
goods delivered to him by the plaintiff to be sold, and for goods 
sold, and von ney had and received, and the particulars were headed, 

“A. to B.— — tierces of porter, &c. and contained also items 

for money had and received, they were held to be applicable to any of 
the counts in the declaration (m). So, in an action by a carrier, who had 
misdelivered certain goods to the defendant, which the latter appropri- 
ated to his own use, the carrier having paid the amount of the goods 
to the real owner, it was held that he might recover on the count for 
money paid, although his particulars were only “ To seventeen firkins 
of butter, 55/. 6s. (»).” Disbursements have been held recoverable un- 
der an item in the particulars for “cash advanced (©).” So, where, 
in debt for rent, the plaintiff in his particular described the premises 
as being in a different parish from that in which they were really 
situate, the Court held the mistake to be immaterial, as the defendant 
could not have been misled by it(jp). So, in ejectment to recover 
premises forfeited by non-payment of rent, a variance between the 
amount of rent proved to be due, and the amount demanded in the 
particulars, was holden not to be material ( q ). Also, although the 
plaintiff is confined in his probf to the items contained in his bill of 
particulars, yet if it appear from. the defendant’s evidence that he is 
untitled to recover for items not included in the bill, he shall recover 
*1or such items (r). But, where, in an action for lottery tickets sold, 
the particulars of the defendant’s set-off mentioned the sale of the 
tickets to himself, it was held that this was not sufficient proof of the 
sale, dnd that the fact must be proved by other evidence (s). It seems 
also, that, where the particulars need not be given as to some counts, 

{ i ) Millwood v. Walter, 2 Taurjt. 224; (o) Harrison v. Wood, 1 M. & Scott, 

Harrison v. Wood, 8 Bingh. 371. 536, 8 Bingh. 371 , S. C. 

(j) Manning’s Index, 240. (p) Davies v. Edwards, 3 M. & Sel.- 

(k) Day v. Bower , 1 Camp. (50, n. 380; and see Lambirth v. Jii#, 8 Bingh. 
See Ijambirth v. Rqff, 1 M. & Scott, 411, 1 M. & Scott, 597, S. C. 

597, 0 Bingh. 411, S. C. (q) Tenny v. Moody, 10 Moore, 252, 

(l) Tucker v. Barrow, 1 M. & M. 3 Bingh. 3, S. C. 

137. ( r ) Hurst v. Watkis, 1 Camp. 68. 

(m) Hunter ▼. Welch, 1 Stark. 224; See 1 Phil. Evid.182; Rose. 39; Hol- 
sed vide Macarthy v. Smith, 8 Bingh. land v. Hopkins , 2 B. & P.243. 

145, 1M.& Scott, 227, S. C. <*) Miller v. Johnson, 2 Esp. 602; 

(n) Brown v. Hodgson, 4 Taunt. 189; Harrington v. Macmorris, 5 Taunt. 229; 

sed vide MacarthyvnBmith, 1 M. & Scott, sed uiuere, and see Rymer v. Cook, 1 M. 
227, 8 Bing. 145, S.C. &M.86,«. 
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the omission in them of those causes of action will not be material; 
thus, where the first count was on a bill of exchange for 40/., and 
the second on a bill for 20/., and the third for goods sold, and the 
particulars specified only the 20/. bill and the goods, per Abbott, C.^ 
J. “ That is no objection. If the bill is specified in the declaration' 
it need not be mentioned in the particulars. You must give a particu- 
lar of goods sold, but you never need give a particular of bills of ex- 
change if they appear in the declaration” (/). But where the plaintiff 
declared upon three bills of exchange, but sought by his particular to 
recover on the bill set out in the first count only, it was holden that 
he might give the other two bills in evidence, to prove a collateral 
matter, namely, the partnership of the defendants (u); but it wascon- 
sidered that he could not give them in evidence as a substantive cause 
of action (*). The plaintiff may give evidence of a demdhd contained 
in the particulars, though he omitted to include ^t in a bill delivered 
before action brought (y). But this would in most cases operate 
against him in evidence as to the additional items; and the delivery 
of a former bill is conclusive evidence against an increase of charge 
on any of the same items contained in a subsequent bill («). 

No proof of the order for, or delivery of,, the particulars of demand 
or set-off is requisite at the trial, when they have been annexed to 
the record (a). When not so annexed, in order to prove the particu- 
lars at the trial, the Judge’s order, together with the particulars, 
should be produced, and some evidence given of the plaintiff’s attois- 
ney’s or agent’s signature to the latter (6). 

(t) Cooper v. Amos, 2 C. & P. 2fi7- P. 4f>. 

(M) Duncan v. Hill , 2 B. & B. t>82. (a) Macarthy v. Smith , 8 Bingh. 145, 

(*) Id. 1 M. & Scott, 227, 1 Howl. P. C. 253, 

it/) Short v. Edwards, 1 Esp. 374. S. C., ante, 770. 

(z) See Lovcridge v. Botham, 1 B. & (&) See Rose. 40; 1 Phil. Evid. 183. 
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CHAPTER XVI. 


COMPOUNDING PENAL ACTIONS. 

In what cases.] In all actions by common informers for penalties 
upon any statute, the Court, upon application, may give the plaintiff 
leave to compound with the defendant. (18 El. c. 5, s. 3/ 6). No 
composition ^can be made, unless by the order and consent of the 
Court in which the £uit is pending, under pain of 10/., and of being 
ever afterwards disabled from suing in any popular action. (Id.) (d). 
This leave of the Court, however, is not necessary in actions by the 
party grieved (6). It is entirely in the discretion of the Court to 
grant this leave or not (c). And the Court have refused to grant it 
in an action on the 25 G. 2, c. 36, for keeping a disorderly house, 
&c. ( d ); they have also refused it in an action where part of the pe- 
nalty was given to the poor (e). 

How and when.] The composition is made on the consent of the 
parties. No composition can be made before the defendant has 
pleaded. (18 El. c. 5, s. 3). And the Court will seldom allow of it 
after verdict, unless circumstances be stated to them upon the part of 
the defendant, which "’entitle . him to such an indulgence (/), as 
where the defendant is very poor, &c. ( g ). 

The motion for this purpose is grounded on an affidavit , slating 
shortly the substance of the declaration and plea , and the sum fur 
which the parties have agreed to compound the action (h). Deliver a 
brief to your counsel “ to move for leave to compound.” A brief must 
% Iso be given to counsel for the other party , to consent to a rule being 
made. The application must be made to the Court in bank, or to a 
Judge sitting for the Court in bank; (1 W. 4, c. 70, s. 1); and not 
at Nisi Prius on the trial of the cause (»). In cases where part of 
the'penalty goes to the crown, before making the application, you 
must give a notice to the master of the crown office , of the intention to 
make tUe same. ( R . H. 2 W. 4, r. 99). It seems, also, that, where 
the crown is entitled to a part of the penalty, the consent of the 
crown must be signified through the medium of a king’s counsel ( j ). 


(o) See Rex v. Crisp, 1 B. & Aid. 282; 
Williams v. Hedley, 8 East, 378; How • 
ard v. Snwerby , 1 Taunt. 103; Sheldon 
v. Mumfurd, 5 Id. 208. 

(6) Kirkham v. Wheeley, 1 Salk. 30. 

/ c ) See Maughan v. Walker, 5 T. R. 
98; Howell v. Morris, 1 Wils. 79; Anon. 
Id. 130. $ 

(d) Beilis v. Beale, Tidd, 9 ed. 557, 


Wood v. Johnson, 2 W. Bla. 1157. 

(e) Hunson v. Sprange, 2 Smith Rep. 

(/) Crowder v. Wagstajf, 1 B. & P. 
18; Maughan v. Walker, 5 T. R. 98. 
(g) Bradshaw v. Mottram, 1 Str. 107. 
{ft) See the form. Chit. Forms, 093. 
<*> Lee v. Cary, 1 Chit. Rep. 381. 

(j) Sheldon x.Murnfurd, 5 Taunt. 268. 
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Compounding Penal Actions. 

If the Court grant the rule, it is absolute in the first instance. You 
must then , in cases where he is entitled to it, pay the king's half of 
the -composition to the master of the crown office ; ( R . M. 7 G. 3, k) ; 
and take his receipt for the money to the clerk of the rules , who will 
thereupon draw up the rule . Serve a copy of the rule on the opposite 
attorney. The rule must express that the defendant doth thereby 
undertake to pay the sum for which he has leave to compound the 
action; (R.E. 33 G . 3,r. 2); and if he do not afterwards pay it, the 
Court, upon application, will grant an attachment against him (/). 

(A:) And see Brown v. Bailey, 4 Bur. U) Rex v. Clifton , 5 T. R. 257. S*ee 
1 929, Lee v. Case, 2 Taunt. 213. form of rule, Chit. Forms, 694 
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CHAPTER XVII. 


SETTING ASIDE PROCEEDINGS FOR IRREGULARITY, &<% 

llow.] Proceedings when irregular are set aside upon applica- 
tion to the Court in term time, or to a Judge. * , 

The motion to the Court must be founded upon an affidavit stating 
the irregularity complained of(«) ; and if the irregularity be in any 
process, a cony of such process should be annexed to the affidavit. If 
the Court be satisfied from the affidavit that the proceedings are irre- 
gular, they will grant a rule nisi (&); and afterwards, if sufficient 
cause be not shewn against it, they will make the rule absolute (c). 

The rule nisi, when it states that “all proceedings shall be in the 
mean time stayed,” suspends the proceedings for all purposes, until 
t he rule be discharged (r/); and therefore the time for putting in bail, 
for pleading, or the like, remains the same after the rule is discharged, 
as it was when it was granted (e); and pending the rule, the plaintiff 
cannot even take an assignment of the bail bond (/). In a recent 
case, however, a distinction has been taken between such rules ob- 
tained by a plaintiff and by a defendant: if obtained by a plaintiff, 
the defendant is allowed the same time, after the rule is disposed 
of, to take the next step, that he had when the rule nisi was served 
upon him; but if the rule were obtained by the defendant, then he 
must take the next step on the same day the rule is disposed of, at his 
peril; hut he is allowed the whole of that day so to do. He will not, 
however, he hound to do so, if the rule nisi expressly provide (as it 
sometimes does), that the defendant shall have the same time to take 
the next step, after the rule is disposed of, as he had at the time he 
obtained it (g). The defendant ought, therefore, (if the rule do not 
contain this express provision), pending the rule, to take all proceed- 
ings essential to be completed, by the time the rule will be disposed 
of, such as justifying bail without prejudice, &c. (h). 

To set aside process or proceedings for irregularity , tlje motion 
must be made, or the summons taken out, within a reasonable 
time, and before the party applying has taken any fresh step 
after knowledge of the irregularity. (Ii. H. 2 W. 4, r. 33) (i). 
Thus, an irregularity in the affidavit to hold to bail , must be tak- 
en advantage of before the time for putting in bail has elaps- 


(a) See Chit. Forms, 696. 

(ft) See the form. Chit. Forms, 697* 

(c) See the forms of notice of mo- 
tion to set aside proceedings for irregu- 
larity, Chit. Forms, 695, 696; and of 
notice to sheriff to retain money le- 
vied, id. 6%. 

(d) Swayne v. Cramond , 4 T. R* 176. 

(«) Id. 


(/) Id* 

(it) Hughes v. Walden, 5 B . & C. 771; 
St. Hanlaire v. Byam, 4 Id. 970, 7 I>* & 
R. 458, S. C. 

(h) St. Hanlaire v. Byam, 4 B. & C. 
970, 7 D. & R. 456, S. C. 

(i) See Petrie x.White , 3 T. R. 7, 10; 
Downes x'. Witheringtm , 2 Taunt. 243. 



Setting aside Proceedings for Irregularity , fyc. 7S3 


ed (k). In process , an irregularity in it must be taken advantage of 
before appearance (/), and before obtaining time to put in bail (to), 
and before the declaration has been taken out of the office («) ; 
and, by the defendant's attorney undertaking in writing to appear 
to the process served (o), or by receiving notice of declaration, 
and saying “ It is all right, I will call and settle the debt and 
costs," the defendant waives any irregularity in the process ( p): so 
lie waives it by paying the debt and part of the costs (q), or by ad- 
mitting the debt after service %nd requesting time to pay it (r). In 
general, however, a defendant’s asking for time does not waive an 
irregularity in the plaintiff’s last proceeding (s). An irregularity in 
an appearance by plaintiff for the defendant, must be taken advantage 
of before judgment by default (t). An irregularity in t^ie notice of, 
or in filing or delivering the declaration , must betaken advantage of 
before plea, or even before taking out a summons to stay proceed- 
ings on the bail bond ( u ); and the application should be made, if 
possible, at least two days before the time appointed for the execu- 
tion of the writ of inquiry («r). It may be observed, that taking the 
declaration out of the office, or obtaining time to put in bail, does not 
waive any irregularity as to the declaration itself (2). But taking the 
declaration out of the office waives an irregularity in its having 
been filed conditionally (a). And taking the declaration by the 
bye out of the office, waives an irregularity in declaring by the 
bye before declaring in chief (b). Where the declaration was* 
irregularly delivered at the same time as insufficient particulars, 
and an order was obtained for better particulars, it was held, that 
the defendant’s not returning the declaration was a waiver of 
the irregularity (c). An irregularity as to the filing of a plea 
would be waived by taking it out of the office ; as, if the plea 
had been pleaded by a new attorney -without an order to change 
attornies ( d ). But the plaintiff’s demanding a particulars of set-off 
will not waive the right to sign judgment as for want of a plea, where 


(k) Tucker v. Colegate , 1 Dowl. P. C. 
574, 2 (’. & J. 489, S. C. See the prior 
cases, Jones v. Price, l*East, 81; Chap- 
man v. Snow, 1 B. & P. 132; Robin- 
son v. Niculls, 2 StT. 1077; Reeves v. 
Murker, 2 C. &J. 45; D' Argent v. Vi- 
vant, 1 East, 330; Maw man x.Whdlley, 
<> Taunt. 185; Dalton v. Barnes, 1 M. 
& Sel. 230 ; 7 T. R. 376* n./ Desborough 
v. Cuppinger, 0 T. R. 77; Moses v. 
Richardson, ft B. 8c C. 421. 

(l) Fox v. Money, 1 B. & P. 250; Rev 
v. Hare, 1 Str. 155; Steele v. Morgan , 3 
D. & R. 450; Raivesx. Knight, 1 Bingh, 
132. 

(m) Moore v. Stockwett, 6 B. & C. 70, 
9 D. & R. 124, S. C. 

(») Whale v. Fuller, 1 H. Bl. 222; 
Caswall v. Martin, 2 Str. 1072. 

(o) Anon. 1 Chit. Rep. 129; Hompay 
v. Kenning , 2 Chit. Rep. 23(5. 

(p) Lloyd v. Hawkyard, 1 M. & R. 
320. 


(y) Monday v. Sear, 11 Price, 122. 

(r) Rawes v. Knight, 1 Bingh. 132. 

(s) Anon. 1 Dowl. P. C. 23. 

it) Pr. Reg. 32; Williams v. Stratum, 
1 N. R. 300. 

(u) Davis v. Owen, 1 B. & T P. 342. 

(x) Paire v. Goodman, 2 Smith Rep. 
391 ; Minster v . Cutes, 2 Chit. Hep. 237. 
It has been held, that if the notice of 
declaration be served before process 
served, the defendant must apply be- 
fore j udgment to set it aside. M* Quoick 
v. Davis, 2 Chit. Rep. 164. 

(c) Chapman v. Eland, 2 New Rep. 
83; Rex v. Home, 4 T. R. 349. 

(а) Gilbert v. Kirkland, 1 Dowl. P. 
C. 153. 

(б) Archer v. Uames, 3 East, 342; sod 
quave now, since the practice of declar- 
ing by the bye no longer exists. 

(r) Aspinal v. Smith, 8 Taunt. 592. 

(rf) Margerem v. Makilwaine, 2N 
R. 509. 
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the plea is a nullity (e). An irregularity in, or omitting to give, a 
rule to plead, or demand of plea, is waived by the defendant’s plead- 
ing ; and this, although the plea be a nullity upon which the plaintiff 
«igns judgment (/). An irregularity in the plea roll should he taken 
advantage of before the defendant has accepted the issue (g). By ac- 
cepting the issue, or returning the paper hook, the defendant’s attor- 
ney admits it to have been properly made up (h). As to the time 
for moving to set aside a judgment by default for irregularity, see 
ante, 50G. In general, an irregularity fn signing the judgment would 
he waived by attending the taxation of costs («). Where a defendant 
pleaded to a scire facias , pending a rule he had obtained to set it 
aside for irregularity, the Court held that he waived the irregularity 
by his plea (I). And the rule is the same as to prisoners (k); a 
prisoner who is srpersedeable for not being declared against in 
time, waives the irregularity by afterwards pleading ( l ). 

What has here been said, however, as to the time of making the 
application to set aside proceedings for irregularity, must be under- 
stood only of proceedings which are merely irregular; for, if a pro- 
ceeding be completely defective and mid, or, in other words, a nullity , 
the defect is not waived by any subsequent proceeding of the opposite 
party («/). Therefore, where the maker and indorser of a note were 
holdcn to bail in the one affidavit, the defect was holden not to be 
waived by putting in bail (w). So, where defendant pleaded in abate- 
ment and without a proper affidavit, and defendant, signed judgment 
of nonpros lor not replying thereto, it was held the judgment was 
irregular, and not waived by the plaintiff’s paying the costs of the 
judgment (o). 

If the party who has committed the irregularity be satisfied that 
he has no sufficient cause to shew against the rule, he may save some 
expense by serving the opposite party with a notice, acknowledging 
the defect, desiring him not to proceed to make the rule absolute, 
and offering to pay the costs already incurred (p); or, if he perceive 
the defect before the other party has moved for a rule to set aside the 
proceeding, he may prevent all expense by a similar notice ( q ). And 
in a late case, where, after service of the rule nisi to set aside a de- 
claration irregularly delivered, the plaintiff’s attorney offered to pay 
the costs, which the defendant refused, the Court made the rule abso- 
lute, on the terms that the defendant should pay all the costs subse- 
quent to the offer (/•). 

(«) Ford v. Bernard, (I Bingh.534. (m) See Taylor v. Phillips, 3 East, 

(/) Sc ruble. Parry v. Fisher, (,* East, 150; Osborne v. Taylor, 1 Chit. Rep. 

f>40; and such is the practice. 400; Anon. 2 Id. 237. 

(if) Combe v. Pitt, I W. 131. 525, 3 Bur. («) Hussey v. Wilson, 5 T. R. 2M; 

1G32, S. C. Vol. 1,94. 

{h) Shipley v. Marsh, 2 Str. 1131; (</) Garrattv. Hooper, 1 Dowl. P.C. 23; 

Thompson v. Tiller, Id. 120fi; Mather v. ante, 47 2, Vol. 1,214. 

Br inker, 2 YVils. 243; Due v. G itterell, 1 ( p) See form of notice, (’hit. Forms, 

Chit. Ren. 277: ante, Vol 1, 220. «07, 

(i) Tiod, 030; ante, Vol. 1, 310, . r »of>. (y) See form of notice not to appear 

(j) Sloman v. Ureyory, 1 D & *t. 1H1. to process. Chit. Forms, GOO. See Imp. 

{/<•) Robertson v. Douglas, 1 T. R.101. K. 13. 404, n.; and the case of an irregu- 

{/) Pearson v. Rawlings, 1 East, 77, lar judgment, ante, 507. 

CT. It. 224, S. (’.; ante, 038. (sr) Bristow v. Beckett, 4 M. & Ry. 
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Costs , #c.] If the rule be made absolute , it is generally with costs, 
unless somestronggrounds be shewn to the Court for ordering it other- 
wise; so, if discharged, it is understood to be discharged with costs, 
unless the Court give special directions to the contrary. (It. M. 37 
G. 3) (s). But if the rule nisi for setting aside the proceedings be not 
moved with costs , and the rule be made absolute, no cause being 
shewn, it must be made absolute in the terms in which it was 
moved, viz. without costs (t). On the other hand, where the rule 
nisi is moved with costs, and it he discharged, it will, in general, be 
so, with costs (it). The costs of an application to set aside a judg- 
ment for irregularity, which was granted without costs, cannot be re- 
covered by way of aggravation of damages, in an action of trespass 
for seizing goods under colour of such judgment (.r). * A Judge at 
chambers may, it seems, give costs (//). As to the mode of enforcing 
the payment of costs by attachment, .see post, Book Part 3. 

In setting aside a judgment and execution for irregularity, we have 
seen (ante, 50G), that the Court in general restrain the applicant 
from bringing any action. 

In what cases proceedings set aside.'] The particular cases in which 
proceedings are usually set aside for irregularity have been already 
noticed in the course of the work; we shall here, however, again 
notice some of them, and attempt to deduce from them a few general 
rules. 

1. Tf any necessary proceedings have been omitted by the plain- 
tiff, his next subsequent proceeding may be set aside for irregularity. 
Thus, if the defendant be arrested upon bailable process, and there 
have been no affidavits hold to bail, the arrest will be set aside for irre- 
gularity, that is, the defendant will be discharged upon a common ap- 
pearance, or, it he have given a bail bond, such bail bond will be or- 
dered to be delivered up to be cancelled. (See Pot. 1, fU). So, if plain- 
tiff sign judgment for want of a plea, without having given a rule to 
plead, or demanded a plea when necessary, the Court will set 
aside the judgment. (See ante, 505, and Pol. 1, 200). So, if the 
plaintiff proceed to trial without having given notice of trial to the 
defendant, the Court will set aside the verdict (if for plaintiff,) 
and grant a new trial (z). So, if the plaintiff sign judgment upon a 
'lognovit, without entering an appearance for the defendant, the Court 
or a Judge will set aside the judgment («). 

100; and see Halton v. Stocking, ° V 8? (r) Loton v. Decora /, Jo Law Jour 

J. GO, 2 Tyr. l(if>, 1 Dowl. 1*. ('. 2:>d, 103. 

S. (’., where the attorney was made (//) Doe d. Pres rottv.Hoe, 1 Dowl. 
to pay the subsequent costs. P. C. 274, 9 Bingh. J0-1, 8. ( :. ; mi vide 

<*‘) 7T. 11. 82; Anon. 1 Chit. Ilep. Read v. Lee, 2 1J. Ar Adol. 415, 1 Dowl. 
390, n.; post. P. C. 52, S. C.; Spicer v. Todd, 1 Dowl. 

(t) Per cur. 37 G. 3, K.B.; 1 Tidd. P.C.300. 

524. (c) Sec Bui. N. P, 327; Douglas v. 

(«) Tilley x.Henle}/, 1 Chit. Rep. 130; Ray, 4 T. R. 552. 
and see Huggett v. Parkin, 1 Bingh. 05; (a) See Davis v. Hughes , 7 T. R. 200. 

post. 
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2. If any necessary proceeding on the part of the plaintiff be not 
had within the time limited for it, or be had before the time appoint- 
ed for it by the practice of the Court, it may be set aside for irre- 
gularity. If the plaintiff enter an appearance for the defendant after 
the time limited for that purpose by statute, the Court or a Judge 
will set aside the proceedings for irregularity (6). So, if judgment 
be signed for want of a plea before the time for pleading, the rule to 
plead, and 24 hours after demand of a plea, have severally expired, 
and the defendant has not waived the necessity for them by pleading, 
&c., the Court or a Judge will set aside the judgment. (See VoL 1, 
202.) So, if final judgment be signed before the expiration of the 
time limited for signing it, the Court will set it aside for irregulari- 

‘y M- 

3. So, if any necessary proceeding be informal, or not done in the 
manner prescribed by the practice of the Court, it may be set aside 
for irregularity. Thus, if the affidavit to hold to bail comprise two 
distinct causes of action which cannot be joined (rf), or be otherwise 
informal or defective in any material part, (see Vol. 1, 93, 94), the 
Court or a Judge will discharge the defendant on entering an ap- 
pearance, or order the bail bond to be delivered up to be cancelled 
if he have* given one. (Vol, 1, 93, 94). So, if a judicial writ be 
tested (e), or returnable improperly, or be misdirected, (Vol, 1, 
97), or if the name of either party be omitted in it(/), or if 
the attorney’s name be indorsed on it without his authority, (see 
Vol. 1,107) (g), or if there be a material variance between the 
first writ and the alias (h), or if there be any other material de- 
fect in it, the Court will set it aside for irregularity, and order the 
defendant to be discharged, or the goods seized under the writ, or 
the produce of them, to be returned to the defendant, as the case 
may require. So, if the declaration be at the suit of two plaintiffs, 
and the writ at the suit of one; or if the writ be against one defen- 
dant, and the declaration against two (*); the Court or a Judge will 
set aside the proceedings for irregularity. (Vol. 1, 102). So, if, in 
an action against two, the recognizance of bail be drawn up as in an 
action against one only, the Court will set aside the proceedings 
against the bail for irregularity (k). 

4. And lastly, if any proceedings are had, which are not warrant- 
ed by the particular circumstances of the case, according to the prac- 
tice of the Court, or for which there is no foundation: as where an 
attachment is sued out against the sheriff, or proceedings had against 

(b) Smith v. Painter, 2 T. R. 719. See (<?) Hart v. West on, 5 Bur. 2586. 

Davis v. Hughes, 7 Id. 206; ante, VoL 1, (/) Andr. 16. 

45.1. (g) Oppmhein v. Harrison, 1 Bur. 20. 

(c) See Doe v. Hedges, 4 D. & R. (h) O/rbett v. Bates, 3T. R.660. 

393; ante, Vol. 1, 315, 316. (*) But not vice vend, if the plaintiff 

(d) Dean and Chapter of Exeter v. drop all further proceedings against 

Sen gel l, 6 T. R. 688; Crooke v. Davis, the defendant omitted in the declara- 
5 Bur. 2690; Holland v. Johnson, Id. tion. Evans v. Whitehead, 2 M. & R. 
697; Hussey v. Wilson, 5 T. R. 254; 367- 

Vol. 1, 90, 94. (k) Holt v. Frank, 1 M. & Sel. 199. 
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the bail after the defendant has been rendered, and notice of render 
given to the plaintiff’s attorney ; or where judgment for want of a 
plea is signed after plea pleaded; or where the writ of execution is 
not warranted by the judgment, or the like: the Court or a Judge 
will set aside the proceedings for irregularity. 

As to setting aside proceedings against the sheriff for irregularity, 
see Vol. 1, 142; the like, as to proceedings upon the bail bond, Id,; 
and the like, as to execution sued out pending error. Id. 336, 340, 
341. 
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CHAPTER XVIII. 


JUDGMENT OF NONPROS. 

Judgment of nonpros is a final judgment for costs only, signed by 
the defendant, whenever the plaintiff, in any stage of the cause, 
neglects to prosecute his suit or p#rt of it within the time limited by 
the rules of the Court for that purpose. 

For not declaring .] We have already noticed, ( ante, Vol. 1, 185, 
186), the time within which the plaintiff must declare in an action 
commenced by writ of summons, writ of capias or detainer ; and that 
if the plaintiff do not declare within such time, or within such further 
time to declare as he may obtain of the Court or a Judge, the defen- 
dant may, at the expiration of four days next after a written demand 
of declaration served upon the plaintiff, his attorney or agent, as the 
case may be, sign judgment of nonpros (a). If such a demand has 
been made, and time to declare obtained, the defendant may sign 
judgment of nonpros without a fresh demand of declaration ( b ). 

If the action be against several defendants, the plaintiff must be 
nonprossed by all or none (e), even in trespass; unless the plaintiff 
have actually declared against some of them, or have taken out a 
rule for time to declare against some of them, in which case the 
others may sign judgment of nonpros (d). Also, where several de- 
fendants are entitled to sign judgment of nonpros, they can sign but 
one judgment, although they have appeared severally by separate 
attornies (e). 

It may be necessary here to observe, that judgment of nonpros 
must be signed within a year from the eighth day inclusive from 
the execution of the process, and cannot be signed afterwards (/). 

If the defendant be taken, or appear voluntarily on the exigi facias, 
the plaintiff must declare against him within the usual time limited 
upon proceedings by summons or capias; otherwise the defendant 
may, four days after ,f declaration has been demanded in writing, 
sign judgment of nonpros ( g ). But if the defendant be outlawed, and 


(a) This four days’ demand is re- 
quired by R. T. i W. 4. That rule, 
as far as it related to a demand of repli- 
cation and subsequent pleadings, is al- 
tered by the R. H. 2 W. 4, r. 54, which 
makes a service of a rule to reply or 
plead a subsequent pleading, a suffi- 
cient demand of such replication or sub- 
sequent pleadings. See the form of 
the judgment. Chit. Forms, 699. 

(6) Wells v. Hare, 1 Dowl. P. C. 366. 

(c) Philpot v. Muller, 1 Doug. 169, n. 


See Jmvood v. Mawky, 5 D. & R. 351, 
3 It. & C J. 553, s. c. 

(d) Hoe v. Cock, 2 T. R. 257; Butler 
v. Upton, Id. 259, w. 

(e) Pryce v. Foulkes, 4 Bur. 241 H; ] 
Comyns, 74; Allington v. Vavasor , 2 
Salk. 455. 

(f) See Cooper v. Nias, 3 B. & Aid. 
271, 1 Chit. Rep. 669, S. C.; R. H. 2 
W.4, r. 35. 

<#) See form of such judgment. Chit. 
Forms, 655. 
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afterwards come in and reverse the outlawry, although the plaintiff 
must declare against him (if at all) within two terms after the rever- 
sal, yet the defendant cannot sign judgment of nonpros, if the plain- 
tiff fail to do so. (See ante , 709). 

If the plaintiff in replevin do not declare before four days after the 
service of the rule to declare, and four days after a declaration has 
been demanded in writing have expired, the defendant may sign 
judgment of nonpros (A), So, if he do not declare upon a writ of 
second deliverance, within the time limited for that purpose, the de- 
fendant may sign judgment of nonpros. (See ante , .'584). 

Where a cause is removed from an inferior court by writ of habeas 
corpus cum causd , the plaintiff (if he declare at all in this Court) must 
declare before the end of the term next after that in wh4eh bail is put 
in; but judgment of nonpros cannot be signed if he fail to do so. 
{Ante, 728). 

Before the defendant can sign judgment of nonpros for not declar- 
ing, he must appear to the action. Before the alteration in the pro- 
cess for commencing actions effected by the 2 IV. 4, r. 39, he might 
have appeared at any time from the return of the writ till the quarto 
die post, or first day of full term in that next following the return of 
the writ, entering his appearance of the preceding term (i)\ but now 
that return days are no longer fixed, and the execution of process is 
the only criterion of the time for appearance, the defendant may per- 
haps be considered entitled to sign judgment of nonpros on entering 
his appearance by the last day of the term in which the plaintiff 
should have declared, or at any time after, provided the plaintiffhave 
not in the mean while entered an appearance for him according to 
the statute (k). 

For not replying, dj^e.] If the plaintiff do not reply, surrejoin, surre- 
but, &c. within the time limited lor that purpose after service of the 
rule, (see ante , Vol. 1, 211), or specified in an order for further time, 
the defendant may sign judgment of nonpros. And even where the 
plea concludes to the country, if the plaintitf be ruled to reply, he 
must actually deliver the similiter within the time limited by the 
rule, otherwise the defendant may sign a nonpros (l). A demand of 
replication, &c. or other subsequent pleading further than the rule to 
reply, &c. is not requisite. (R. 11. 2 IV. 4-, r.,54). 

It may be observed, that a judgment#of nonpros may be signed to 
any part of the suit which is not prosecuted. Thus, for instance, if 
the declaration contain two counts, and the defendant plead non as- 
sumpsit to the first count, and the stat. of limitations to the second, 
and the plaintiff reply to the plea of the stat. of limitations, but omit 
adding the similiter to the plea of non assumpsit , defendant ruling the 

(h) See as to this judgment, ant*-, (l) Hollis v. Bwkhtgham, 3D. ft R. 
533, 534. See (’hit. Forms, 5J0 to 523. 1. See forms of judgment for not re- 

(*) Prigmore v. Bradley, 0 East, 3J4. plying. Chit. Forms, 733. 

(k) See Price, Pract. 233. 
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plaintiff to reply, and waiting four days after it, might sign a Judgment 
of nonpros to the first count. But in such or any other case where the 
plaintiff has so replied, &c. so as to leave part only of the defence 
answered, then defendant could not sign judgment of nonpros as to 
the whole action, but only as to such part of it as remains not prose- 
cuted by the plaintiff. Where the defendant pleaded by mistake the 
general issue to three instead of four counts, and plaintiff replied, 
and then defendant amended his plea by extending it to the fourth 
count, and plaintiff not having replied to the amended plea, al- 
though ruled so to do, defendant signed judgment of nonpros to the 
whole action, it was held that this was irregular ( m ). Where there 
are several defendants, and the plaintiff has declared against them 
jointly, he meist be nonprossed as to all or none, even although they 
may have severed in their pleading ( n ). 

In replevin, after the defendant has avowed, he may rule the plain- 
tiff to plead, in the same manner as he is ruled to reply in other ac- 
tions; and if the plaintiff neglect to plead within the time limited by 
the rule, the defendant may sign judgment of nonpros. (See as to this 
judgment, ante , 589, 590) (o). 

As to nonprossing the plaintiff in ejectment, see ante, 541, 545. 

For not entering the issue.] If the plaintiff do not bring in the re- 
cord before the expiration of the rule to #fcter the issue, the defendant 
may sign judgment of nonpros. ( Pol. 1, 221, 222). And where the 
defendant signed a nonpros , because the plaintiff, after being ruled Jg, 
eftter the issue, entered it as of the* *term the plea was pleaded*. Iw™. 
stead of the term of which the issue was joined, the Court refused to 
set aside the nonpros (p). If, however, the roll be brought in, or in 
other words the issue be entered, at any time before judgment is 
actually signed, it will be sufficient; and a judgment signed after- 
wards will be irregular (q). 

The judgment in this case must be signed as of the term in which 
the rule to enter the issue was given; otherwise, if the cause stand 
over to another term, without farther proceedings, a new rule must 
be given before the defendant can sign judgment (r). And see ante , 
Vol. 1 , 222, as to when you may rule plaintiff to enter the issue and 
when a term’s notice is necessary. 

In error.] If the plaintiff in error, after being ruled to transcribe, 

■ do not pay the transcript money, the defendant may sign judgment . 
of nonpros. (Pol. 1, 346, &c.) (s). 

In error from this Court to the Court of Exchequer Chamber, if 
the plaintiff do not allege diminution before the expiration of the rule 


(»j) Dortisy v. Cook, 4 13. & C. 135. 

(n) 1 Doug. 100; ante, 7<W. 

(o) Set* Chit. Forms, .510 to 520. 

( />) IVood v. Miller, 3 East , 204. See 
the form of entering the judgment, 


Chit. Forms, 704. 

(?) Minns v. Barter, 1 T. II. 1(1. 

(r) Lanmster v. Fraser, 1 M. ft Seh 
47». 

(«) And see Chit. Forms, 210, 223. 
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requiring him to do so, the defendant may sign judgment of nonpros . 
(Vol 1, 349) (t). 

So, if the plaintiff in error do not assign errors within the time 
limited for that purpose, the defendant may sign judgment of nonpros . 
(Vol 1, 350) («)• 

And lastly, in error from this Court to the Court of Exchequer 
Chamber, if the plaintiff do not procure the certiorari to be returned 
within the time limited in the rule for that purpose, the defendant 
may sign judgment of nonpros. (Vol. 1, 349). 

In other cases.] A judgment of yonpros cannot be signed when the 
proceedings have been stayed by a general order fgr particulars, 
(ante, 775). Where the plaintiff’s proceedings i# a second action are 
stayed until he have paid the costs of a former action, the Court will 
not allow the defendant to nonpros the second action, for nonpay- 
ment of these costs (x). On a rule to discontinue after plea pleaded, 
such rule containing an undertaking by plaintiff to pay the costs, and 
a consent, that if they are not paid within four days after taxation, 
the defendant shall be at liberty to sign a nonpros; and in such case, 
if the plaintiff do not pay the costs within that time, defendant may 
have a judgment of nonpros accordingly. (It. II. 2 IV. 4, r. 106 ; post, 
794). 


Make an incipitur on a roll of the term the judgment is to 
he signed , and also on a judgment paper (y). Take them to the clerk of 
the judgments (z), who will sign the judgment ; pay him 3s. If the 
nonpros be signed for not declaring , She clerk of the judgments taxes 
the costs at 60s. ; in all other cases you must get (he costs taxed by the 
master (z), who will mark the same upon the judgment paper. After 
judgment signed and costs taxed , yon may proceed to sue out execu- 
tion. 

Also, in error coram nobis and in all cases of error to this court, after 
the record has been removed here, judgment of nonpros is signed as 
above directed; but in all other instances of nonpros in error, the 
judgment is signed by the clerk of the errors, who will also tax the 
costs. 


In what cases set aside.] If the judgment be regular, it is discre- 
tionary with the Court to set it aside, upon payment of costs, in order 
to let in a trial of the merits. They have refused to set it aside in 
an action by a common informer (a). 

But if the judgment be irregular, the Court will in all cases set it 

{t) And see Chit. Forms, 210. (y) See the forms referred to in pre- 

(«) See as to the forms. Chit. Forms, c eding pages, ante, 7J(0 — 790. 

210, 220, 2">0. . (;) In (;. P. take them to the pro- 

(x) Doe d. Sutton v. Ridgway, ii B. & thonotary. 

Aid. 52J. («) Rennet v. Smith, 1 Bur. 401. 
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aside with costs ; and if an action or other proceedings be had upyn 
such a judgment, one rule is all that is requisite in order to set aside 
such proceedings, as well as the judgment (b). 

Costs and execution , $c.] The plaintiff is liable to costs in all cases, 
(23 II. 8, c. 15; 8 EL c. 2; 13 C. 2, si. 2, r. 2 ; 4 J. 1, c. 4) (c), ex- 
cepting upon a nonpros for not transcribing, in error (d). We 
have already seen, ante, 541, 545, when the defendant in eject- 
ment is entitled to the costs of a nonpros . For these costs, the 
defendant may either sue out execution, by ca. sa. or fieri facias (e), 
or lie may proceed by debt on the judgment, in which he 
would have a right to his costs, notwithstanding the 43 G. 3, c. 46, 
s. 4 (/). Uiicler the execution you cannot levy more than the sum 
recovered by the judgment ; consequently, the sheriff’s poundage, 
or fees, or other expenses d'f the execution, cannot be levied (g). 

Proceedings after it.~\ After being nonprossed , the plaintiff may 
commence a new action against the defendant, for the same cause; 
and he may again hold the defendant to bail, if the action be bail- 
able, ( Col. i, 375) (//), and he was not arrested in the first action; 
hut, if he were arrested in the first action, then he cannot be held 
to bail in the second without a Judge’s order. (/£. II. 2 W. 4, r. 7). 


r : uwr - 1 ™ aw i i iip i foi i m - 

was liable even before* the 3 & 4 W.4, c. (d) Salt v. Richards, 7 EagLp.110* 
42, s. 31, (ante WW), although he sued See College of Physicians v. Harrison , J) 
as executor. Halves v. Saunders, 3 Bur. 13. S' (,'. 525; Vol. 1 , 347* 

15155; lli^us v. Warty, (> T. R. 1)54. But (r) Murray v. Wilson, 1 Wils. 310. 
he was not so liable before that act (sect. Set' the form. Chit. Forms, 707. 

34) on a judgment of nonpros obtained (/) Bennett v. Neale, 14 East, 343. 

by reason of the plaintiff's having oinit- (g) Baker v. Sydee, 7 Taunt. 1110; 

ted to enter the issue on record, after Anon. 2 Chit. Rep. 353. 
joinder in demurrer to a plea iu abate- (h) Turton v. Hayes, 1 Str, 430. 



793 


CHAPTER XIX. 


DISCONTINUANCE. 

What, Jj'c-] It is unnecessary, in a work of this nature, to treat 
particularly of the subject of discontinuance; it is sufficient to know, 
that it never can be the subject of objection pendente p^acito (a) ; and 
that, after verdict, it is cured by the statute of Jeofails, 32 H. 8, c. 
30 ( b ). See as to continuances of process ^ ante , 699. Process is con- 
tinued by vicecomes non mi sit breve ; or, if the process be a writ of 
summons under the 2 IV. 4, c. 39, by the attorney’s return of non est 
inventus , &c. (c), after declaration and before issue joined, the proceed- 
ings (when it is necessary that they should be so) are continued by 
imparlance; (see ante, 546, 586, I'ol. ], 195) (d) ; after issue joined 
and before verdict, by vicecomes non misit breve (e); after demurrer, 
and before judgment, by euria adoisari vult(J’); after issue joined 
upon nul tiel record , by curia adoisari §c. (g) ; after verdict and be- 
fore judgment, in actions tried at the assizes, and in cases of special 
verdicts, by curia adoisari vult (h); after joinder in error and before 
judgment, also by curia adoisari vult ( i ). After judgment by default, 
and before execution of a writ of inquiry, the proceedings used to be 
"on tinned by vicecomes non misit breve , but now, by 11. II. 2 W. 4, r. 
105, the entry of such continuances is no longer requisite. These 
continuances are never entered until the plea roll is made up ( k ). 

Rule to discontinue."] If the plaintiff find that he has misconceived 
his action, or that for some defect in the pleadings or other reason h£ 
will not he able to maintain it, he may obtain a rule for leave to dis- 
continue. This indulgence, however, is granted only to plaintiffs; 
even an avowant in replevin cannot have it (/). The terms upon 
which a party is allowed to discontinue are in the discretion of tht* 
Court. It is granted always upon payment of costs. (See 8 Eliz. c. 
2, s. 2) (?/?). Where the defendant is a justice of peace, if the 
plaintiff discontinue, it must be upoi? payment of double costs («). 


(a) Beecher v. Shirley, Cro. ,hu. 211. 
\b) See llumhle v. Bland, 6 T. It. 
255; Wynn Wynn, 1 W’ils. 40; Rich- 
ards v. Brown, 1 Doug. II; >. 

(f) Seethe form, Chit. Forms, 636. 
id) See Chit. Forms, 461. 

(e) See the form, Chit. Forms, 12 7, 
128. 

(/) See the form. Chit. Forms, 365, 
370, 374. 

(K) See tlie form, Chit. Forms, 386. 


(h) See the form, Chit. Forms, 186, 
197, 198,175,193. 

(f) See the form, Chit. Forms, 216, 
232, 244. 

(A-) Curium v. Pndley, ) Salk. 179; 
Wilke * v. Wood, 2 Wils. 203. See l)oe 
d. Meters v. Dolman, 7 T. It. 618. 

(/) Long v. Btickeridge, 1 Sir. 112. 
ini) Comb. 299. 

(u) See Devenish v. Meeting, 2 Str. 
974; ante, 694. 
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And see as to actions against officers of excise and customs , and other 
officers , ante t 694 . 

How , and when obtained .] This rule maybe had at any time after 
the commencement of the action, and before trial or writ of inquiry. 
The Court will in general grant this rule to discontinue after a rule 
for a new trial, upon the terms of plaintiff’s paying the costs of the 
trial (o). The Court may probably grant it as matter of especial fa- 
vour, even after a special verdict ( p ) ; but they will not do so in a 
hard action ( q ), or to give the plaintiff an opportunity to adduce fresh 
proof in contradiction to the verdict (r). Nor will they ever grant it 
after a general verdict (s), or after a writ of inquiry executed and re- 
turned ( t) f unless with the defendant’s consent. The Court, how- 
ever, have allowed the plaintiff to discontinue upon payment of costs 
after a demurrer argued and allowed, where there was a mistake in 
the plaintiff’s pleading (u ) ; and the Court now usually give the party 
leave to amend, upon payment of costs (#). 

Before argument on demurrer, verdict, or execution of a writ of 
inquiry, this is a mere side-bar rule, and may be had as a matter of 
course from the clerk of the rules, (see 11. H. 2 W. 4, r. 106) ; pay him 
4s. (y)\ in other cases it is obtained upon application to the Court, 
and is but a rule nisi, which you must afterwards proceed to make 
absolute in the ordinary way. The rule, if obtained after plea 
pleaded, must contain an undertaking by tht? plaintiff to pay the 
costs, and a consent that if they be not paid within four days after 
taxation, defendant shall be at liberty to sign a nonpros. ( R . H. 2 W. 
4, r. 106) (z). As soon as you have obtained the side-bar rule, or 
rule absolute, take it to the master , and get an appointment on it to tax 
the costs. Serve a copy of the rult and appointment on the defendant's 
attorney ; and attend at the time appointed , and the master will tax 
the costs. These costs should be paid forthwith, for until paid, the 
action is not discontinued, and the plaintiff may be compelled to pro- 
ceed therein as usual («). But if the rule be obtained after plea 
pleaded, and contain, as it should do, the plaintiff’s consent that if they 
are not paid within four days after taxation, the defendant shall be at 
liberty to sign judgment of nonpros , then if they be not so paid, the 
defendant may sign such judgment as of course. (See It. II. 2 W. 4, 
r. 106). The plaintiff however, is not, it seems, liable to an attach - 

<») Street imt v . Hfd.se, 9 B. & C. 3150; Str. 76, 11G, 1 Saund. 30. 
and see Jarkmn v. Hallam, 2 B. & Aid. (t) 2 Saund. 73, (w. 1) ; ante., 47 9. 

317, 1 Chit. Rep. 19, S. C. \y) See ihe forms. Chit. Forms, 710. 

( p) Price v. Parker, 1 Salk. 173. (s) See ante, 791 . See form of rule 

(</) ] toucher v. lAiwmn , I lard w. 200, and undertaking, Chit. Forms, 710. 

201. («) MoUtni? v. Buekholtz, 3M.& Sel. 

(r) Hoe v. Gray, 2 W. Bl, 015. 153; Ed burton v. Bond, 1 Dow]. P. C. 

(,v) Price v. Parker, 1 Salk. 173. 152; MS. T. 1314; Whitmore, v. WU- 

(f) Stephens v. Etherick, Carth. 86, liams, 6 T. R. 765. See White v. Cum- 

1 Show. 63, S. C. pertz, 5 B. & Aid. 905, 1 D. & R. 556, 

<«) 2 Lev. 124, 209; 1 Saund. 23; 1 S.C. 
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men l for the non-payment of these costs (6). When the costs are taxed 
and paid, and the discontinuance entered, however, the judgment re- 
lates back to the day on which the rule to discontinue was obtained, 
and the action is considered discontinued from that time (r). When 
the costs are paid, the defendant may, by motion or summons and 
order, compel the plaintiff to enter the judgment of discontinuance 
and carry in the judgment roll. 

When discharged,] It is in the power and discretion of the Court 
to discharge a rule to discontinue. When a plaintiff, merely because 
he did not like the bail in the first action, discontinued, and held the 
defendant again to bail in the second action; the Court considered 
this conduct unwarrantable, and discharged the $ide-bar rule, thereby 
leaving the first bail still liable on their rccognizance(d). Yet, in ano- 
ther case, where it appeared clearly that*the bail in the first action 
had forsworn themselves, and were in fact worth nothing, the Court 
held that the plaintiff was justified in holding the defendant to bail 
in a second action for the same cause, even before he had discontinued 
the first; for had he discontinued, it is very probable the defendant 
would have absconded. ( Vol. 1, 275, 37fi) (#). 

New action.'] After the costs have been taxed and paid (/), the 
plaintiff may commence a new action for the same cause. And *if 
the first action were u^on common nonbailable process, the plaintiff’ 
may hold the defendant to bail for the same cause (if bailable) even 
before the first action is discontinued (g), provided lie discontinue be- 
fore declaring, otherwise the defendant might plead the pendency of 
the prior action in abatement. But if the defendant were held to bail 
in the first action, he cannot be heltL to bail a second time without a 
Judge's order. (It. II. 2 IV. 4, r. 7. See ant c, Fol. 1, 75). 

(It) Stokes v. IVondmm, 7 T. It. (*. (#?) Olmius v. Dclanj/, 2Str. » 

(/■) Brandt v. tVww.’A*, .‘1 T). It. 2, 1 (/) Moiling v. Uuckholtz, .‘I M. ifz Sel* 

B. & (’. 049, S.C. See form of entry I5.‘l; MS. T. 1H14. 
on roll. Chit. Forms, 710. (g) Iiinhop v. Powell, <» T. ft. 

(d) Belchier v. Grinwll, 4 Bur. 2502. Anon. 1 Dowl. P. C. 51); Id. 57; Vol. 

1, 70. 
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CHAPTER XX. 


CASSETUR BREVE. 


When the defendant pleads sufficient matter in abatement, ‘And the 
plaintiff cannot deny it, the latter may either obtain leave to amend 
his declaration, if that will answer his purpose (a), and which will be 
granted upoiPpaymqnt of costs ( b ). If the writ be wrong also, the 
plaintiff must, if the Court or a Judge will allow it, get the writ amend- 
ed also ; (as to which, see Vol. 1, 111, post); or he may at once enter 
on the roll a judgment that the writ be quashed, in order that he may 
be enabled to commence a new action. If he adopt the latter inode, let 
him get a roll of the day and term the declaration is delivered , and en- 
ter the declaration and plea on it, as in ordinary cases, and lastly the 
cassetur (r). Docket it with the clerk of the judgments, as in ordi- 
nary cases, and get it marked by him; pay him 4 d. per sheet ; after 
which, take the roll to the clerk of the treasury , ivho will file the same 
in the treasury of the Court. Leave of the Court is not necessary in 
order to make this entry; nor is the plaintiff obliged to pay costs (d). 

As to quashing a writ of error, see Vol. 1, 332. 


(a) It will not, if the writ be wrong 
■also, ami if that cannot be amended. 

(b) Me, stacr v. Hertz , .‘I M . K' Sul. 450. 
(a) See the form. Chit. Forms, 71 1, 
(d) Pr. Reg. (i; ante, 47-‘C Former- 
ly, after entering a cassetur billn, the 
plaintiff might deliver another declara- 
tion by the bye for the same cause of 


action, at any time within the term in 
which the writ was returnable; ( Miller 
v. Andrew, 5 T. It. KM); but If that 
time had elapsed, he must have sued 
out new process, if he wished to recom- 
mence his action. The practice of de- 
claring by the bye is, ft seems, now 
abolished. See Vol. 1 , IU8. 
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CHAPTER XXI. 


PUTTING OFF THE TRIAL. 

In what cost's.] If there be any bond fide and unavoidable reason 
or fact properly shewn, on affidavit, why it is unsafe to proceed to 
trial, the Court will in general put off the same. Thus the Court 
will in general, when a material witness for either paTty is absent, 
allow the trial to be put off, either to another <?ay of the same sit- 
tings, or to another sitting in the same tefm, or to another term, or 
even for a longer period under particular circumstances (a): to ano- 
ther day of the same sittings or assizes, at the instance of either 
party; to another sittings, term, or assizes, at the instance of the de- 
fendant only, for a plaintiff' may have all the effect of such an appli- 
cation by withdrawing his record (b). They have put off a trial until 
a commission should go to examine a material witness abroad who 
refused to attend, and until the deposition should be certified ( c ). 
They have refused it, however, in another case, where it did not ap* 
pear that there was anv likelihood of the witness’s return (d) ; and 
the same, where the witness did not go abroad until after notice of 
trial was given, and he might consequently have been served with a 
subpoena in sufficient time ( e ) ; and they will also, it seems, in gene- 
ral refuse it, if the party applying have conducted himself unfairly, 
^or have been the cause of any improper delay (f). They have also 
refused it, upon the application of the plaintiff, in a penal action (g); 
and in another case, where the evidence of the absent witness was in- 
tended to sustain a defence not favoured by the Court (A). In an 
action for libel, where a justification was pleaded, the Court, upon the 
application of the defendant, put off the trial, to enable him to pro- 
cure the attendance of witnesses from abroad, (the nature of the evi- 
dence being particularly pointed out in the#affidavit), but imposed 
the terms of his admitting upon the trial the publication of the al- 
leged libel (*). Even where the Court had twice before put off the 
trial, on account of the absence of a material witness on a whaling 
voyage; and the defendant applied a third time to put off the trial, 
on account; of the witness being still absent: the Court granted the 


(a) See Stratjbuix. Marshall, Barnes, 
440. 

{h) MS. II. 1820, cor. Abbott, C, J. See 
Curtis v. Barker, 2C & P. 1U5; Anslcy 
v. Birch , 3 Camp. 333; 2 Taunt. 221. 

(r) Hex miliums, 1 W.UI. 512, cited. 

(d) Her v. 1Y Ron, 1 W. Bl. .015. 

(e) Bourne v. Church, Barnes, 442; 
and see Host an y. Hose, 4 C. & P. 2/1. 


(/) Saunders v. Pittman, 1 B. & P. 
33; Taylor v. (Hikes, 1 Chit. Rep. 730; 
Wade v. Birmingham, 2 Chit. Rep. !>, 1 
M.& R. Ill, (a), S. C. 

(g) Tidd, 771.0. 

(h) Robinson v. Smyth, 1 B. & P. 454. 
(j) Brotvn v. Murray, 4 D. & R. 330; 

and see M'Caulay v. Thorpe , J Chit. 
Rep. 635. 
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Putting off the Trial . 

application, upon the terms of the defendant’s bringing the money 
into Court, or giving security for it to the satisfaction of the mas- 
ter (A:). So, where the copy of a judicial document in the West 
Indies was stated to be material and necessary evidence for the de- 
fendant, the Court put off the trial to give time to procure it (£). 

There are also other grounds, upon which the Court will put off 
a trial, besides that above mentioned of the absence of a material 
witness. Where the defendant’s attorney was so ill that he could not 
attend, the Court upon application put off the trial {m). So, where 
a libel was published immediately before the assizes, with an intent 
to influence the jury, the Court upon application put off the trial (n). 
Also, where three actions were brought against three several defen- 
dants, for different parts they had taken in the same transaction, in 
one of w hich issue 'was joined on a demurrer, and issues in fact in 
the other two; the Court, * upon application of the defendants, put off 
the trials of the issues in fact, until the demurrer should first be 
argued, as the point of law involved in it was the foundation of the 
plaintiff’s right to damages in the other two actions (o). They have, 
liowever, refused to put off a trial, until a suit concerning the same 
matter in the ecclesiastical court should be determined (p). So, 
they have refused to put off the trial of a cause brought by the assig- 
ness of a bankrupt, because a petition is pending against the com- 
mission of bankruptcy ( q ). They have refused it also, where the 
application was made merely because counsel were not prepared (r). 
And a Judge at nisi prius has refused to put off a trial, to give the 
plaintiff an opportunity to amend his declaration, by omitting the 
profert (s). Also, where the defendant was arrested as he was coming 
to court to attend his cause, the Judge at nisi prius refused to put 
off the trial on that account, unless upon payment of costs ( t ). 

And lastly, the Court ora Judge at nisi prius will put off the triaf 
of an issue out of Chancery, for the same reasons and under the same 
circumstances as in ordinary actions ( u ). 

Application .] The application, in term time, should be made to 
the Court for a rule nisi ; in vacation, to a J udge at chambers ; and 
should, it seems, be marie at least two days before the day of trial (tv). 
Or, if the grounds of the application have occurred or become known 
to the party so recently, that he cannot make it in the manner now 
mentioned, he may apply to the Judge at nisi prius just before or 


(k) MS. E. 1 820- 

(l) Mackenzie v. Hudson, 1 I). & It. 
150. 

(m) Hin/lci/ v. Grant, .Sayer, 63; Wil- 
lis v. Varrer, 3Y.&J.3B1. 

(n) Hex v. Gray, 1 Bur. 510. Sec 
duster v. Merest, 7 Moore, 87, 3 B. & 
B. 272. S. C. 

(o) Hnrdett v. i'olman, 13 East, 27* 

l p) Anon. 2 Salk. (540; Salisbury v . 
Pmctnr, l(l.f>40. 

■'/) AsSHuitVS Of V. 


Hep. 411. 

(r) Culebrook v. Dobbs, 3 Bur. 1310. 

(s) Paine v. Hu.it in, 1 Stark. 74. 

(#) Solomon v. Underhill , 1 Camp. 
220 . 

(w) Paxton v. Lawton, 4 Camp. 163. 
(ie) See Roberts v. Downes, Barnes, 
437; Roberts v. Hillsborough , Id. 436; 
llutirne v. Church, Id. 442; Selhm v. 
Chambcrlayne, Id. 444; Anon. 3 Taunt. 
315. 


, 2 Chit. 
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even after the cause has been called on, "who will accordingly put off 
the trial, if satisfied as to the sufficiency of the grounds stated for the 
application. (See R. /f. 14 G.2; Vol. 1, 272, 273) (a). It may be 
necessary to add, that a Judge sitting at nisi prius at Westminster, 
cannot make an order in a cause to be tried in London ( y ). 

If the application be made at nisi prius, notice of the intended ap- 
plication, and a copy of the affidavit on which it is founded, must 
previously be given to the opposite party ; which may have the effect 
of preventing his incurring the expense of bringing up his witnesses, 
if he do not intend to oppose the application; or if he do oppose it, 
it affords him an opportunity of shewing cause against it in the first 
instance (s). The affidavit should, before service of the copy, be 
drawn up at the clerk of the rules. The counsel’s feetfor moving is 
usually one guinea for a rule ni$i, and the sam^ or more for moving 
to make it absolute. * 

The application must be founded on an affidavit stating the grounds 
upon which it is made. If made on account of the absence of a ma- 
terial witness, the affidavit in ordinary cases.states the time issue was 
joined, the time for which notice of trial was given, the absence of 
the witness, and that the party cannot safely proceed to trial without 
him, the endeavours which have been made to find him, and the time 
at which he is expected to return (a). But if the witness be abroad, 
or if, from the nature of the application, it may be suspected that it is 
made merely for the purpose of delay, the above general form will 
not in general be sufficient, but the Court usually require that the 
affidavit shall state the cause of action, and the evidence expected 
from the witness, in order that they may judge if it be material, and 
that it also state circumstances from which they may infer the pro- 
bability of tiie witness’s return within a reasonable time (//). It is 
in general best that the affidavit shottld state (if possible) when the 
witness is expected to return (c). In no case, however, is it necessary 
to state the name of the witness, on account of whose absence the 
party cannot proceed to trial ( d ). Formerly, it seems, this affidavit 
must have been made by the party himself (e); but the affidavit of 
the attorney in the cause has since been deemed sufficient (/), and 
even the affidavit of the attorney’s clerk, if it state that he is parti- 
cularly acquainted with the circumstances of the cause, and has the 
management of it (g). 

In deciding upon an application of tlys kind, the Court will not in 
general enter into any inquiry as to the admissibility of the evidence 
required ( h ). 


(x) Amlry v. Birch , .'3 Camp. 333; 
Anon. 3 Taunt. 315. 
ly) Atkinson v. Dickinson, 3 Camp. 

41. 

(z) See form of notice, Chit. Forms, 
712; and of affidavit. Id. 

(a) See the form, Chit. Forms, 712. 

(b) See Bex v. D’Eoti, 3 Bur. 1513, 1 
W. B1.51U, S. C.; Lord v. (ooke, Id. 


430. 

(c) 1 Chit. Rep. 7 30a. 

(d) Smith v. Dolman, 2 D. & It. 420; 
Buckingham v. Banks, 4 D. & R. 832, n. 

(e) Carter Vppington, Barnes, 437. 
(/) Duberly v. Gunning, Peake, 97* 

(g) Suliimn v. Magill , 1 Ii.Rl. C‘37- 

(h) See Mackenzie v. Hudson, 1 D. 
& R. 159. 
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Costs."] When the trial is thus put off, it is usually upon the terms 
of paying any costs the opposite party may have thereby been put 
to; and when the plaintiff sued as a pauper, and the defendant had 
the trial put off, upon undertaking to pay the costs of the day, the 
Court of Common Pleas granted an attachment against the defendant 
for the non-payment of these costs (?'). The order for putting off the 
trial, when made at nisi prius , ought to be drawn up on the terms of 
the party who obtains it undertaking to pay the costs of the day, 
otherwise there might be some doubt whether an attachment could 
be granted for not paying them. But, at all events, if drawn up 
generally on payment of costs, such payment being a condition pre- 
cedent, if they be not paid you may proceed to try the cause. The 
party gets these costs taxed upon the rule or order in the usual way. 
(See post, 804). 

(i) Rice V. Brown, 1 B. & P. 39. 
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CHAPTER XXII. 


TRIAL BY PROVISO. 

In what, caws.] In all cases where the plaintiff, after issue joined, 
does not proceed to trial, where by the course and practice of the 
court he might have done so, the defendant may, if he wish, have 
the action tried by proviso; that is, he may give the-pliffhtiff notice of 
trial, make up the nisi priiis record, carry it down and enter it with 
the marshal, ancf proceed to the trial a» in ordinary cases. This, 
however, can be (lone only in cases where the plaintiff lias been 
guilty of some laches or default after issue joined ; except in replevin, 
prohibition, quare impedit (a), and error in fact (&), in which cases 
both parties being actors, the defendant may make up the nisi prius 
record, and thereupon proceed to trial, although no laches or default 
be imputable to the plaintiff. The Court have also allowed a de- 
fendant to carry down the record of an issue, directed by the Court 
of Chancery, to trial by proviso, upon it being suggested to them that 
the plaintiff wished to delay the cause (c). Where, upon a special 
jury cause being called on for trial, there was not a full special jury, 
and neither party prayed a tales, the defendant cannot afterwards 
take down the record by proviso ( d ). 

As the delay and expense attending the trial by proviso, however, 
are material objections to this mode of proceeding, it is seldom 
adopted, unless in cases where the defendant is particularly anxious 
that the cause should be finally settled by verdict, and in some other 
cases particularly specified in the next chapter; in other cases, the 
defendant usually moves for judgment as in case of a nonsuit, in 
preference to proceeding to trial by proviso. 


When and how.~\ A trial by proviso cannot be obtained in the same 
term in which the plaintiff’s default was made. (It. 11. 2 W. 4, r. 71). 

After the issue has been joined, if the plaintiff, in causes in London 
or Middlesex, make default in trying it/tf>r, in country causes, do not 
proceed to trial at the next assizes, the defendant may afterwards pro- 
ceed to trial by proviso. (R. M. 4 A . c). Formerly, it was necessary, 
except in replevin, prohibition, quare. impedit (e), or error in fact (/), 
for the defendant to have obtained a rule, on the back of the issue f 


(a) Reg v. Banks, 2 Salk. 662, 2Ld. 
Raym. 1082, S. C.; and see Smith v. 
Blundell, 1 Chit. Rep. 226; Worcester- 
shire Canal Company v. Trent Naviga- 
tion Company, I Marsh. 218. 


(6) 2 Saund. 336 a. 

(c) Humpagf! v. Rowley, 4 T. R. 7®7* 
(rf) Phillips v. Dance, 0 B. & C. 769. 
(e) Reg. v. Banks, 2 Salk. 652. 

(/) 2 Saund. 335. 
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from the master, for this trial by proviso ; but now such rule is not 
necessary in any case. (R. H, 2 W. 4, r. 71) (g). Formerly, also, 
the defendant, before he could proceed to trial by proviso, must have 
ruled the plaintiff to enter the issue ; and such entry was necessary 
before the defendant could have moved for such trial ; but now such 
entry is no longer requisite for this purpose. ( R . II. 2 W. 4, r. 70). 

The defendant must give the plaintiff the same notice of trial, that 
the plaintiff is obliged to give him in ordinary cases ; (see Vo l . 1,223); 
except that it is not necessary to give a term’s notice, where no pro- 
ceedings have been had in the cause for four terms, as is the case 
when the plaintiff takes down the record to trial (A). 

The jury process is the same as in ordinary cases; excepting that 
in the distringas , after the words “ many defaults,” you insert this 
clause: “ Provided always, that if two writs shall come to you there- 
upon, then you execute and return one of them only ,* and have there,'* 
(’>> 

If both the plaintiff and the defendant happen to carry down the 
record at the same time, the trial shall be by the plaintiff’s record, if 
he enter it with the marshal; but if he omit to do so, the defendant 
may proceed upon the record brought down by him. (R. M. 
4 A. c.) ( j ). But although the plaintiff have entered his record with 
the marshal, yet if he have not given a sufficient notice of trial, his 
entry will be of no effect; the defendant, in that case, may proceed 
tb trial upon the record he has taken down, and if the plaintiff do 
not appear to it, he must be nonsuit (Jc). And in all cases where 
the defendant proceeds upon his record, if the issue happen to be on 
the plaintiff, who is therefore to begin first, but does not appear, the 
defendant must not enter upon his proof and take a verdict; but the 
proper course is to call the plaintiff and nonsuit him (l). If, how- 
ever, instead of doing so, he take a verdict, the Court will not in 
general set it aside, except for the purpose of allowing a nonsuit to 
be entered instead of it ( rn ). 

{g) Dodson v. Taylor, 2 Str. 1055; (j) Williams v. Jones, Dames, 295. 

Kin ft v. Vippett, 1 T. R. tJ95. ( k ) Brown v. Ottley , 1 B. & Aid. 253. 

(h) Theolmld v. Crickmore, 2 B. & (/) Gardener v. Davis, 1 Wils. 300; 

Aid. 504, 1 Chit. Rep. 31 7* S. (’. See Hicks Young, Barnes, 458; 2 Saund. 
form of notice of trial. Chit. Forms, U3H0. 

713. Im) Hodgson v. Forster, 1 B. & C. 110, 

(i) See Chit. Forms, 713* 2 D. & 11.221, S. C. 



803 


CHAPTER XXIII. 


COSTS FOR NOT PROCEEDING TO TRIAL. 

In what cases.] If the plaintiff give notice of trial, and neither 
countermand his notice (a), nor proceed to trial m pursuance of it, 
the defendant, upon affidavit of attendance and necessary expenses, 
shall be entitled to his costs, to be taxed by the master; {R.M. 1654, 
s. 18 ; and see R. M. 4 A. c ) ( b ) ; even although lieJiaVe prevented the 
plaintiff from entering his cause for trial, bv entering a ne recipiatur 
with the marshal (c). In like manner, nie plaintiff is entitled to 
costs, if the defendant do not proceed to a trial by proviso, after giv- 
ing notice to that effect (rf); and if both parties give notice of trial, 
and neither of them countermand their notice, or proceed to trial in 
pursuance of it, each of them is entitled to costs from the other (a). 
Also, if the plaintiff do not proceed to execute his writ of inquiry in 
pursuance of his notice, or countermand it-ftt time, the defendant will 
be entitled to his costs, in the same manner as for not proceeding to 
trial. {Ante, 517) (f). ' 

The defendant may move for costs for not proceeding to trial, and 
judgment as in case of a nonsuit, in the same term, but not at the 
same time. {R. H. 2 W. 4, r. 69) (g). And after moving for costs for 
not proceeding to trial, the defendant cannot move for judgment as 
in case of a nonsuit. ( R . H. 2 W 4, r. 69). The motion may be 
made without moving at all for judgment as in case of a nonsuit or 
after such motion is disposed of; and the Court, on discharging a rule 
for judgment as in case of a nonsuit, may sometimes, as a separate 
part of the order, order the plaintiff to pay the costs of not proceed- 
ing to trial, though indeed the payment of such costs cannot be made 
a condition of discharging the rule (Id.) (h). 

A pauper may be liable to costs for not proceeding to trial, though 
not dispaupered. {See ante , 698). 

How obtained , #c.] Let the defendant's attorney make an affi- 
davit, stating when the action was commenced, issue joined, and no- 
tice of trial given, and that the plaintiff did not proceed to trial or 


(«) Whitlock v. Humphreys , 2 Str. 
849. 

(b) Rex v. Mayor of Great Yarmouth, 
5 B. & Aid. 531. 

(c) Pr. Reg. 406. 

(d) Wilkinson v. Poole, 2 Str. 797- 

(e) Pr. Reg. 405. See Clarice v. 
Simpson, 4 Taunt. 591. 

(/) Shadford v. Houstoun, 1 Str. 317; 


Sutton v. Bryan, 2 Str. 728. 

(#) Thomas v. Williams, 4 B. & C. 
260, 6 D.&R, 217, S.C.; Jolijffbv. 
Morris, 1 B. & P. 38; 1 Sellon,372; 
Lang v. Webber, 1 Price, 375; Mimham 
v. Langhom, 7 Taunt. 470, 1 Moore, 
251, S. C. 

(h) Piercy v. Owen, 1 Dowl. P. C. 

362. 
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countermand the notice (i). Among fair practitioners, a notice of 
this motion is usually given, and the master will allow for it in costs; 
if given, the affidavit should state ^he service. Give this affidavit, 
with a motion paper, to counsel , “ tomove for costs for not proceeding to 
trial in pursuance of notice ,” and this Court will thereupon grant a rule 
absolute in the first instance ( k ). Draw up a rule with the cleric of 
the rules (l); and get an appointment on it from the master. Serve a 
copy of the rule and appointment on the plaintiffs attorney; and af- 
terwards attend before the master , and have the costs taxed (m). Then 
let the defendant or his attorney serve a copy of the rule and allo- 
catur on the plaintiff himself personally, andhdemand the costs; and if 
not paid , let the defendant and his attorney make an affidavit of the 
demand and refusal (»), and move thereon for an attachment. This 
rule for the Tittachiyent is absolute in Vie first instance. Draw it up 
with the clerk of the rules , and take it to one of the clerics in the 
Crowm Office , wfio will thereupon make out the attachment; pay him 
13, s'. 6d. Take the writ to the sheriffs office , and obtain a warrant 
thereon; pay 2s. Gd. ; and give the warrant to your officer to execute; 
the usual fee is one guinea. Under circumstances, the Court may 
make it part of the rule, that the payment of the costs for not pro- 
ceeding to trial shall be a condition precedent* to ulterior proceeding; 
but this is not the ordinal^? practice, and if not expressed in the 
rule, the plaintiff may proceed without paying the costs, and the de- 
fendant’s only remedy for them is by attachment ( o ). As to the mode 
of obtaining costs against the lessor of the plaintiff in ejectment, sec 
ante , 550. 

By R. M. 1654, s. IS, above mentibned, the defendant is entitled to 
costs if the plaintiff do not proceed to trial in pursuance of his notice, 
unless the plaintiff have countermanded his notice, or “ shew cause 
to be allowed in the Court in excuse of such costs.” And the Court 
of Common Pleas refused the rule, where the plaintiff was prevented 
from going to trial by an accident which happened to a material wit- 
ness (p). As the rule, however, is absolute in the first instance, the 
only way of bringing the matter of excuse under the consideration 
of the Court, is by moving to discharge the rule. 


ft) See the form, Chit. Forms, 714. 
(*) In the Exchequer it seems to be 
a rule nisi only. 

(/) See the form. Chit. Forms, 714. 
(m) See Mitchmson v. Allcock, 1 D. 
& R. 165. 


(n) See the form. Chit. Forms ; and 
see j$ex v. Smithies, 3 T. R. 351 ; Wad - 
ham's. Brett, 2 Wils. 227. 

(o) Wilson v. Curtis , 8 Bingh. 374. 

Ip) Ogte v. , Barnes, 133. 
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JUDGMENT AS IN CASE OF A NONSUIT. 


In what cases.] Where issue is joined, and the plaintiff shall 
neglect to bring such issue to trial, according to the course and prac- 
tice of the Court, then, upon motion iu C|pen court, (due notice }>eing 
first given thereof), the Judged shall give the same judgment for the 
defendant as in cases of nonsuit; unless upon just cause and reason- 
able terms they sdiall allow a furtljgr time for the trjpl #f such issue; 
and if the plaintiff neglect to try the issue wilhin the time so allowed, 
the Court shall give such judgment as afore^id. (14 G. 2, c. 17, *. 1). 
This statute does not extend to replevin (a)# nor, it should seem, to 
prohibition, quare impedit (b), or error in fact; for in all these cases, 
the defendant may himself take down the record without a proviso. 
(Ante, 801). Nor does it extend of course to any case where the 
plaintiff could not be nonsuit, if he had proceeded to trial (e). Though 
formerly doubtful, it is now settled that^gme of several defendants 
may obtain a rule for judgment as in caB of a nonsuit, which will 
authorize a general judgment to be entered against plaintiff (d). 
Where there are several issues in law and in fact, and the defendant 
have judgment on the issues in law, if the plaintiff do not proceed on 
the issues in fact, the defendant shall have judgment as in case of a 
nonsuit ; for the plaintiff in such a case might have been nonsuit 
had he proceeded to trial ( e ). , The statute extends to qui tarn ac- 
tions (/); and to actions by executors or administrators (g). 

In all cases within the statute, nf the plaintiff once comply 
with it, by taking down the issue for trial, although he be non- 
suit, and the nonsuit be afterwards set aside ( h ), or although he 
have a verdict, and a new trial be afterwards granted (#), the defen- 
dant can never afterwards have judgment as in case of a nonsuit, for 
any subsequent laches upon the part of the plaintiff in not bringing 
the cause to trial; but if he wish to dispose of the action, he must 
take it down for trial by proipso. So, in a country cause, if the cause 
bQ made a remanet (h), or in a town cause, if it be made a remanet 


(a) Jones v. Conrannon , .3 T. R. 6GI ; 
Shortndge v. Hiern, 5 Id, 400. 

(b) Wyndowe v. Bishop Carlisle , 11 
Moore, 209, 3 Bingh. 404, S. C. 

(c) Weller v. Goyton, 1 Bur. 358. See 
Vol. 1, 300, 301. 

(d) Jones v. Gibson, 5 B . & C. 708, 8 
D. & R. 59 2, S. C. ; and see Murphy v, 
Donlaw, 5B & C. 178, 7 D. & R. 619, 
S. C.; ante, Vol. 1,301. 

(e) Paxton v. Popham , 10 East, 36ft. 

(/) Stone v. Farey, 1 East 554; Wat- 
son v. Jackson , 1 Wils. 325., 

VOL. II. 


(ft) m Howard v. Ratbome , Willes, 
Barnes, 130, S. C.; Herbert v. Heal, 4 
D.&R.834. 

(h) King v. Pippett , 1 T. II. 492; Doe 
d. Gyles v. Wynne , 1 Chit. Rep, 310.- 
See Henkin v. Gerss, 2 Camp. 408. 

(t) Porselius v. Maddocks, 1 Hf 

(k) Brown v Rudd, 1 Dowi.fvC. 
371; Mewburn v. Langley , 3 T. H» ft 
Denman v. Bull, 11 Moore, 443, § 
Bingh. 499, S.C. 


Q 
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at the request of the defendant (/), the defendant shall not afterwards 
have judgment as in case of a nonsuit. But otherwise, in a town 
cause, where the cause is made a remanet from one sittings to another, 
by consent ( m ) ; for there is a great difference between causes en- 
tered for trial in London or Middlesex, and at the assizes in other 
counties ; in the former, the record is not re-entered, nor is any 
fresh notice of trial given, and the cause comes on as if the sittings 
had been continued without interruption. So, if a town cause be 
made a remanet from the sittings after one term to the sittings after 
another term, and the plaintiff then make default, the defendant may 
have judgment as in case of a nonsuit (ra). And giving notice that a 
cause will be taken as an undefended cause at the sittings in London, 
and appearing for the purpose of trying the cause as undefended, will 
not prevent the’ defendant from having such a judgment (o). And 
where the cause is not made a remanet , but the plaintiff, instead of 
allowing it to be tried, withdraws the record, the defendant may have 
judgment as in case of a nonsuit (p). But when the cause is de- 
layed by the general course of busingf*, the defendant cannot have this 
judgment; and where, in a special |uty cause, upon being called on for 
trial, there was not a full special jury, and neither party prayed a tales, 
it was considered that the defendant could neither have a judgment 
as in case of a nonsuit, uptake down the recor&by proviso (q). And 
where a special jury cause had been set down for trial, and stood in 
*the paper so long as three years, the defendant was refused a judg- 
ment as in case of a nonsuit, he not having made any application to 
have a day appointed for the trial (r). If the cause be abated by 
the death of one of the plaintiffs or otherwise, the defendant cannot 
afterwards have a judgment as in case of a nonsuit («). 

When and how obtained.'] The defendant is not entitled to judg- 
ment as in case of a nonsuit, by the above statute, until the plaintiff 
have failed to bring on the cause to trial within the time allowed him 
for that purpose by the practice of the court. By the practice of this 
court, the plaintiff is in no case obliged to give notice of trial until 
the term after that in or of which issue is joined ; ( Vol. 1, 225) (t ) ; and 
consequently no motion can be made for judgment as in case of a 
nonsuit, until the third term inclusive after issue joined, unless the 
plaintiff have in fact given notice of trial previously, and not proceed- 
ed to trial in pursuance of such notice { u ). Where the plaintiff gives 
. notice of trial sooner than he need, he is still bound to proceed to trial 


(l) MS. E. 1820. 

(m) G add v. Dennett, 2 B. & Aid, 709. 
In) Ham v. G reg, 6 B. & C. 125, 9 D. 

& H. 125, S. C. 

jp) JSdrupp v. Davies, 1 Dowl. P. C. 

(p) Burton v. Harrison, 1 East, 846. 
tar) Phillips v* Dance, 9 B. & C. 709. 
(r) Bucher v. Ansley, 2 Chit. Rep, 
243. 


(#) Checeht v. Powell, 6 B. & C. 253, 
9D.&K.243, S.C, 

(t) 2 T. R. 734; and flee R. H. 13 & 
16C.2, r.2; R. H. 20&21 C.2. 

(w) Munt v. Tretmmondo , 4 T. R. 
557 ; Gates v. Terry, E. T. May 3, 183®, 
K. B., 1 Dowl. P. C. 370, S. C.; Hoy v. 
Howell, 2 New Rep. 397; Walter v. 
Buckle, 2 Chit. ilep. 244; Holah v. 
Fleet, 1 Chit. Rep. 672. 
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pursuant to the notice, or the defendant may move for judgment as 
in case of a nonsuit in the following term ( x ). Where a default in . 
not proceeding to trial has been made by the plaintiff, but the defen- 
dant does not move for judgment as in case of a nonsuit until after 
fresh notice of trial, the motion is still made in time to entitle him to 
judgment (y). When a town cause has been made a remanet from 
the sittings after Easter term to the sittings after Trinity term, and 
the plaintiff has then made default, the defendant may move for judg- 
ment as in case of a nonsuit in the Michaelmas term following («). 

In country causes, if the issue be joined in an issuable term, and 
no notice of trial given for the next assizes, the defendant cannot 
move for judgment as in case of a nonsuit, until after the plaintiff has 
failed to bring down the cause for trial at the secoqjl assizes (a). In 
country causes, in an issuable term, the rule should be moved for 
early in the term, or the Court will perhags enlarge it till next term, 
and not permit it to be discussed at chambers (6). 

By rule of II. T. 2 W . 4, r. 69, the motion for judgment as in case 
of a nonsuit cannot be made>*fft$r a motion for costs for not proceed- 
ing to trial pursuant to notice. But this rule does not prevent the 
motion for such a judgment aiftet "k motion for costs of the day, where 
the plaintiff has after warda made default in not giving notice of 
trial (c). 

In order to obtain judgment as in case of a nonsuit, you must make 
an affidavit of the state of the cause , and the plaintiff's default (d). 
An affidavit merely stating that a rule to reply was duly given, that 
the plaintiff accordingly replied, and that the cause was “ thereby” 
at issue, is not sufficient (e). If the motion be made in the next term 
after issue is joined, the affidavit must state that notice of trial was 
given, and that the plain i iff had not proceeded to trial in pursuance of 
his notice . (live a motion paper withHhis affidavit to counsel , to move 
for a rule nisi , and mark the number of the roll upon it; and before 
the motion is made , you must get the clerk of the treasury to bring the 
roll into court; or if you are at Westminster before the sitting of the 
court, the clerk of the papers will mark the roll in the treasury 
“Read” (/). Draw up your rule with the clerk of the rules (g) ; 
pay 6s . ; serve a copy of it on the plaintiffs attorney or agent , and 
make an affidavit of the service . And afterwards, on the day after 
that appointed by the rule, give a motion paper to counsel , to move to 
maJce the rule absolute upon this affidavit of service. It is in gene- 

(j?) Howlctt v. Pmvlett, 1 M. & Scott, Parker, Id. n.; Prentice v. Blott, 2 
355, 8 Bingh. 272, 1 Dowl. P. C. 263, Bingh.360. 

S. C. (ft) Tidd, 502, 765. 

(y) Bairibridgcx. Purvis, 1 Dowl. P. (c) Hyde v. Gardner, 1 Dowl. P. C. 
C. 444. 380; and see ante , 803. 

<s) Bam v. Greg, 6 B. & C. 125, 9 D. (d) See the form, Chit. Forms, 715. 

fit R. 125, S. C.; ante, 800. (e) Smith v. Parsloe, 10 Law Jour 

(a) Miller v. Hawaii, MS. T. T. 1828; 81, 1 Dowl. P. C. 308, 2 C. & J.217, 

Simtmds v. Folkenham, 1 Dowl. P. C. S. C. 

292, 1C.3eJ. 513, 1 Tyr. 501, S. C.; (/) lSellon,366. . 

Redwardx.Way, 13 Price, 453; Crow- (g) See the form, Chit. Forms, 716. 

ley v. Doan , 1 C. fic J. 18; Spiers v. * 

Q2 
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X$\ advisable, however, in a country cause not to move to make the 
rule Absolute, until three or four days after the day appointed to shew 
cause ( h ). TJ^e statute requires that notice be given of the motion; 
but the rule nisi may be obtained without previous notice; how- 
ver, without such previous notice, the rule will not operate as a stay 
of proceedings, ( R . If. 2 W. 4, r. 68). (s), and in most cases, therefore, 
it is advisable to give it. The general rule, so often noticed in the 
course of this work, which requires a term’s notice of proceeding, 
where no proceedings have been had in the cause within four terms, 
does not it seemg extend to motions for judgment as in case of a non- 
suit (k). An entry of the issue on record is no longer, as it formerly 
was, necessary to entitle a defendant to move for judgment as in 
case of a nonquit. ( R . 11. 2 W. 4, r. 70). 

The Court, however, instead of making the rule absolute, may 
“ upon just cause and reasonable terms,” allow a further time for the 
trial of the issue. ( Vide ante, 805). As to the “reasonable terms ” here 
mentioned, the Court usually discharge the rule upon the plaintiff’s 
undertaking peremptorily to try the cpuse at the next sittings or as- 
sizes, or, if it appear that he cannot (jftffiOB the peculiar circumstances 
of the case) bring on the trial at tfcne, at some subsequent sit- 
tings or assizes (/); but where the jiiitfce of the case requires it, the 
Court will add to this such other terms as they think reasonable. 
Besides the undertaking here mentioned, however, the plaintiff must 
shew to the Court “just cause” for his not having proceeded to trial, 
and this must be by affidavit, and the excuse must be such as to 
satisfy the Court that the plaintiff’s not having proceeded to trial 
arose, not from any wish upon his part to delay the trial of the issue 
unnecessarily, or for the purpose of vexation, or from any other im- 
proper motive, but from necessity, or from some other just cause (m). 
The absence of a material witness, or perhaps want of documentary 
evidence, is sufficient cause (n); and where the plaintiff in a qui tarn 
action withdrew the record, because his principal witness refused to 
give evidence for fear of subjecting himself to a penalty for the same 
transaction, the Court allowed it to be a sufficient excuse; although 
it appeared that the time limited for bringing any action against the 
witness would not expire for three terms, and that the plaintiff could 
not proceed to trial until after the expiration of that time (o). So, 
the insolvency of the defendant after action brought (p) is deemed a 
sufficient excuse; and the Court usually in such a case give the de- 

pi) Chit. Sum. Prac. 108, lfifi. Rep. 244; but see Stone v.Farey, t 

(t) See Lofft, 205. See the form, East, 554. 

Chit. Forms, 715. («) See Jones v. Stephenson , Barnes, 

(k) Doe d. Phillips v. Moses, 5 T. R. 31<i; Jordan v. Martin, 8 Taunt. 104; 
834; Matt hi/ v . Wort ley, 2 W. Bl. 1223; Banyan v. Yerbury, 1 D. & R.-448; 
Jiockin v. Reeve , 2 Y. & J. 275; ante , GreenhiU v. Mitchel, 6 Taunt. 150. 

Vol. 1,212, 222. (o) Haynes v. Spicer, 7 T. R'. 178; 

(/) See Rat her v. Hardy, 1 Chit, sed vide Bunyan v. Yerbury, 1 D. & R. 
Rep. 280, n. ; Hairnet r v. Spicer, 7 T. R. 448. 

178; Gardner v. Moses, 1 Taunt. 118. ( p ) Bailey v. Wilkinson, 2 Doug, 

(m) See Walter v. Buckle, 2 Chit. 671; MS. E. 1820. 
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fendant his option of a a/ef processus , (if the plaintiff be willing to 
give it), or to have his rule discharged (q). The Court have evOn 
allowed it to be a sufficient excuse, that the attorney Wiis not enabled 
to prepare briefs for counsel, on account of the plaintiff’s absence (r). 
The Court are in general more strict in this respect, where notice of 
trial has been given, than in other cases. If a rule nisi for judgment 
as in case of a nonsuit be discharged on an affidavit of an excuse 
which is false in fact, the Court will not afterwards open the matter 
upon disproof of the contents of such affidavit; although, had they 
seen reason to doubt the truth of it at the time of shewing cause, 
they would have suspended their judgment until the matter were 
examined into (s). It is usual for the plaintiff's counsel to skew his 
affidavit to the counsel for the defendant ; and if fjifPlatter be satisfied 
with the excise stated in the affidavit, he may consent to the rule 
being discharged , upon the peremptory undertaking above mentioned; 
the briefs may be indorsed accordingly, and handed to the clerk of 
the rules (t). 4 . 

The rule for judgment as .sh jelse of a nonsuit, is either discharged 
upon the peremptory undehakihg above mentioned, or made abso- 
lute ( t ). If made absolute, let tfoidefendant draw up the rule with 
the clerk of the ruffhfj pay 5 S. (u). Then bespeak the roll of the clerk 
of the treasury , in Order that the master may mark the costs; pay him 
Is. 6d. and 5s . 10c?. more in vacation. Judgment being signed, you 
may sue out execution (x). The Court, in discharging the rule for 
judgment as in case of a nonsuit, may order the plaintiff to pay the 
costs of not proceeding to trial, but the payment of such costs can- 
not be made a condition of discharging the rule. If the rule be made 
absolute , those costs must be made the subject of a separate motion. 
(12. II. 2 W. 4, r. 69) (y). 

If the rule be discharged upon a peremptory undertaking, the 
plaintiff must proceed to trial accordingly, and of which trial he must 
give a fresh notice ( 2 ). If the plaintiff neglect to proceed to trial in 
pursuance of such undertaking, let the defendant’s attorney make an 
affidavit of the fact (o), and give this with a motion paper to counsel, to 
move for judgment as in case of a nonsuit for not proceeding to trial 
in pursuance of a peremptory undertaking; and the Court will there- 
upon grant a rule absolute in the first instance ( b ). Then sign judg- 
ment, as above directed , and sue out execution . 

If, however, the plaintiff have been prevented by circumstances 
from proceeding to trial in pursuance of his undertaking, he must, 

y 

(q) See the form of entry of siet Forms, 718. 

processus, Chit. Forms, 717* (y) Johnson v. Smith, 1 Dowl. P. 

(r) Stone v. Farej/, 1 East, 554. See 421. See Viercyv. Owen, 1 Dow). P. 

Wynn v. Bellman, 6 Taunt. 122. C. 362; Lenniker v. Barr, Id. 563, 2 C. 

Davies v. Cottle, 3 T. R. 405. & J. 473, S. C. 

(f) See form of rule for discharging (z) Sulsh v. Cranbrook , 1 Dowl. p. 
it on a peremptory undertaking. Chit. C. 148; Bainbridge v. Purvis, Id. 444. 
Forms, 716. («) See the form, Chit. Forms, 71 7 . 

(m) See the form. Chit. Forms, 716. \b) See Battle v. Brown , Say. 74; 

(r) See form of judgment, Chit. Milton v, Terrill, Barnes, 315. 
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before the defendant has moved for judgment as above mentioned* 
make an application to the Court, “ to discharge the peremptory un- 
dertaking given in this cause,” upon an affidavit of the facts; upon 
which, if sufficient, the Court will grant a rule nisi accordingly. And 
the absence of all but one of a special jury, in a cause which ought 
apparently to be tried by a special jury, has been deemed a good ex- 
cuse for not proceeding to trial in pursuance of a peremptory under- 
taking (c). So perhaps would any other delay arising from the 
general course of business ( d ). Also, where a plaintiff, under a 
peremptory undertaking to try, set down hi3 cause for trial at a cer- 
tain sittings (there being no prospect of its being tried at those sit- 
tings), his not having carried in the record to the marshal's office 
was not deemed sufficient to entitle the defendant to judgment as in 
case of a nonsuit (efJ 

(c) Master v. Milner, IBingh. 70, 7 (d) Phillips v. Dance, 9 B. & C. 769. 

Moore, 307, S. C.; see Phillips v. ie) Cope v. Holt, ID. dcR. 100. 

Dance, 9 B. & C- 709. 
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CHAPTER XXV. 


'NOLLE prosequi and retraxit. 

A nolle prosequi is a partial forbearance by tbe plaintiff to pro- 
ceed any further, either in the suit altogether, or as to some part of 
it, or as to some of the defendants; but if entered as to part of the 
suit only, or as to some of the defendants, he is at liberty to proceed 
as to the rest (a). If tbe nolle prosequi be enleaeT before judgment , 
the plaintiff may afterwards commence another action for the same 
cause; but if entered after judgment, it operates as a retraxit , and 
bars any future action for the same cause (/>). A nolle prosequi is 
different from a nonpros, for tliere the plaintiff is put out of court 
with respect to all the defendants (c). 

To the whole declaration .] If the plaintiff misconceive his action, 
or make a mistake as to the party sued, (as where lie sues a feme 
covert, and she pleads coverture in bar (</), or where he discovers 
that the defendant is an infant, and the action is not for nccessarieS, 
or the like), he may enter a nolle prosequi as to the whole cause of 
action (e), and proceed de novo in another action. 

To some of several counts .] Where the defendant pleads one plea 
to the whole declaration, and that plea happens to be a complete bar 
to one or more of the counts, but not to others, the plaintiff may 
enter a nolle prosequi as to the counts to which the plea is a bar. 
Thus, where assumpsit is brought for goods sold, &e. and upon an ac- 
count staled, and infancy is pleaded Vo the whole of the declaration, 
the plaintiff may emer a nolle prosequi as to the count upon an ac- 
count stated, (no action upon an account staled lying against an in- 
fant), and reply to the other counts (/). • In a late case, where a 
declaration in debt consisted of one special and several general counts; 
and to the special count there were several special pleas, and to the 
general counts the general issue, the jjlaintiff having entered a nolle 
prosequi on the special count, and joined issue on the others; it was 
held, that he was entitled to recover on the general counts, though the 
matters proved might have been given in evidence on the special 
count, and the pleas pleaded thereto (g). 


(a) 1 Saund. 207 &. 

(&) Cooper v. Tiffin, 3 T. R. 511; 
Bowden v. Hume, \ Eingh. 71(j. 

(c) Vhitput v. Mi’ He.-, 1 Doug. 109, n., 
50. 

(cf) Cooper v. Tiffin, 3T. R. 511. 


(e) Sec the form of the entry, Chit. 
Forms, 719. 

(/) I Saund. 207 5. 

(A') Hayward v. Kain, 1 M. & M. 
311. 
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But where there is a demurrer to a whole declaration, the plaintiff 
will not in general be allowed to rectify his error, by entering a nolle 
prosequi as to some of the counts (h) : thus, where there was a demur- 
rer to a declaration against two defendants, because one of them was 
not named in one of the counts, the Court held that the plaintiff could 
not enter a nolle prosequi as to that count, and proceed on the 
others (i). So, where there was a demurrer to a declaration for a mis- 
joinder of counts, the Court held that the plaintiff could not rectify 
his mistake by entering a nolle prosequi as to some of the counts (k). 
But if the defendant demur or plead separately to several counts, 
the plaintiff may enter a nolle prosequi as to some of the counts, and 
proceed to trial or argument on the others ( l ). If the defendant 
plead to one <$unfand demur to another, the plaintiff, if he have 
judgment on the demurrer, and be content to take damages upon that 
judgment only, may execute a writ of inquiry as to it, or, in case of 
a bill of exchange or the like, may have it referred to the master, and 
may enter a nolle prosequi as to the issue in fact. (Ante, 481, 

522) ( m ). 

To part of a count.] The plaintiff may enter a nolle prosequi as 
to part of a count. Thus, in trespass, where the plaintiff declares 
that the defendant took and carried away the phdntiff’s hay, grass, 
and corn, he may enter a nolle prosequi as to the hay and grass, and 
proceed for the taking of the corn ( n ). 

As to some of several defendants .] In actions upon contracts against 
several defendants, if the defendants join or sever in their pleas, the 
plaintiff cannot enter a nolle prosequi as to any one of them, without 
releasing the others (o) ; but if they sever in their pleas, and one of 
them plead bankruptcy, ne unques executor, or any other matter in his 
personal discharge, although he plead also to the action of the writ, 
the plaintiff may enter a nolle prosequi as to him, and proceed against 
the others (p). 

In actions ex delicto, the plaintiff may enter a nolle prosequi as to 
some of the defendants, and proceed against the others, at any time 
before final judgment, even although they all join in the same plea, 
and be found jointly guilty (</). And a fortiori, he may do so, where 


(h) Drummond v. Dorant, 4 T. It. 
360; 1 Saund. 2076. 

(i) Drummond v. Dorant , 4 T. R. 
360. 

(it) Roue v. Bowler , 1 H. Bl. 100. 

[l) 1 Saund. 207 «, 203,339; 2 Ro. 
Abr. 101, G. pi. 1; Fleming v. Langton, 
1 Str. 532; Duperoyv. Johnson, 7T. R. 
473; Dicker x. Adams, 2 B. & P. 163; 
1 B. & P. l'»7; Bertram v. Gordon, 6 
Taunt. 444. 

(m) See form of the entry, Chit. 


Forms, 719. 

(n) 1 Saund. 2076. 

(o) Noke v. Ingham, 1 Wlls. 90; 1 
Saund. 207, (n). 

(p) Noke v. Ingham , 1 Wils. 89, 1 
Doug. 169, n., S. C. ; Hawkins v. Rams - 
bottom, 6 Taunt. 179; Moravia v. Hun- 
ter, 2 M. & Sel. 444. 

{q) Cow r v. Louther, 1 Ld. Raym. 
597; Dale v. Eyre, 1 Wils. 306; Par- 
ker v. Lawrence, Hob. 70; Lover v 
Salkeld, 2 Salk. 455. 
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the defendants plead severally (r); or where they plead jointly, but their 
plea in its nature is several; as where in ejectment against several, 
who jointly plead not guilty, the plaintiff may, even at the assizes, 
enter a nolle prosequi as to one or more of the defendants, and pro- 
ceed against the rest (s). Also, if the jury, in an action of trespass, 
sever the damages; where they should not, the plaintiff may take 
judgment de melioribus damnis against one of the defendants, and 
enter a nolle prosequi as to the other. (Pol. 1, 309) (/). 

How entered .] If entered before issue joined, the plaintiff inserts 
it at the commencement of his replication, &c. and it consequently 
appears upon the roll when it is made up; but if after issue joined, 
it is sufficient if it be entered at the time of entej£»g*he final judg- 
ment («). If the plaintiff inadvertently enter ine nolle prosequi in 
an improper way, the Court will, perhaps, on application for that pur- 
pose in proper time, relieve him from it (x). 

Costs .] Where a nolle prosequi is entered as to the whole declara- 
tion, the defendant is and always was entitled to costs, in the same 
manner as upon a discontinuance^). (See as to the costs of a discon- 
tinuance, ante , 794). And where entered as to some of several 
counts, or as to part of a count, the plaintiff was not entitled to costs 
as to these counts, or parts of counts, although he had a verdict oji 
the rest ( 2 ). But although the plaintiff was not entitled to such 
costs, yet he was not liable to pay the defendant his costs occasioned 
thereby. Now, however, by the 3 & 4 W. 4, c. 42, s. 33, “ where 
any nolle prosequi shall have been entered upon any count , or as to 
part of any declaration , the defendant shall he entitled to, and have 
judgment for, and recover his reasonable costs in that behalf.” 

Where a nolle prosequi is entered aS to one of several defendants, the 
defendant as to whom it is entered is and always was generally enti- 
tled to costs (a). But he was not so, if it was entered as to him on a plea 
of his personal dischargers of his bankruptcy and certificate^). Now, 
however, by the 3 & 4 W. 4, c. 42, s. 32, he would be entitled to 
them ; that act enacting, “ that where several persons shall be made de- 


(r) Walsh v. Bishop, Cro. Car. 239, 
Id. 243, S. C.; 2 Ro. Abr. 100, pi. 5; 
Greeves v. Halls, 2 Salk. 457 . 

(.9) Gree v. Holla, l Ld. Raym. 716, 
12 Mod. 651, S.C. 

(0 See form of the entry, Chit. 
Forms, 720. 

(«) Fleming v. Lang ton, 1 Str. 532; 
Dupercy v. Johnson, 7 T. R.473; Bow- 
den v. Home, 7 Bingh. 723. See form 
of entry of nolle proset/ui to the whole 
declaration, Chit. Forms, 719; the 
like to one or more of several counts, 
Id.; the like as to some of several de- 
fendants, Id. 720. 

See Bowden v. Home , 7 Bingh. 


(y) Cooper v. Tiffin, 3 T. R. 511. 

(c) Hubbard v. Briggs, 16 East, 129. 
Whgre entered as to" one or more of 
several counts, or to a part of a count, 
on a demurrer thereto, the costs of the 
demurrer to the abandoned count must 
be paid; (see UtsUUtrd v. Smith, 2 Salk. 
456) ; but such costs need not be paid 
or deducted until the final taxation. 
( Bertram v. Gordon, 2 Marsh. 144; 0 
Taunt. 444). 

(a) Jackson v. Chambers, 8 Taunt. 
643, 2 Moore, 718, S. C. 

(b) Booth v. Middleeoat , 6 Bingh. 445; 
Harewood v. Matthews, 2 Tidd, 9th ed. 



814 


Retraxit. 


fendants in any personal action, and any one or more of them shall 
have a nolle prosequi entered as to him or them, every such person 
shall have judgment for , and recover , his reasonable costs ” 

Retraxit .] A retraxit is very similar to a nolle prosequi to the 
whole declaration; excepting that the former is a bar to any future 
action for the same cause, the latter is not, unless made af, ter judg- 
ment (c): the former is also made in person in open court when the 
trial is called on, the latter is made by a mere entry on the roll out of 
court. 

As a retraxit is very unusual in practice, it is unnecessary to con- 
sider it further in this place ( d ). 

a . a. 

(e) 1 .Saund. 207. lloivilen v. (d) See the form of the entry on the 
Horne , 7 Bingh. 7 Hi* roll, 2 Sellon, 333. 
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CHAPTER XXVI. 


REMITITTUR DAMNA. 


In ejectment, if the plaintiff have judgment by confession or de- 
fault, it is usual for him to remit the damages, and to pray the >vrit 
of possession merely (a). 

In replevin of a distress for “rent, customs, services or damage 
feasant,” where the defendant signs judgment of nonpros for want of 
a plea in bar, (see ante , 589), ho usually remits ^ie damages, sooner 
than be at the expense of a writ of inquiry, and takes his judgment 
for a return merely (6). 

Where the jury give greater damages than the plaintiff has declared 
for, it may be rectified by entering a remittitur for the excess (c); or 
if the plaintiff have signed judgment for the greater sum, the Court 
will give him leave to amend it, by entering a remittitur for the ex- 
cess, even in a subsequent term, and after error brought (d). If the 
plaintiff', however, demand in his declaration more than by his own 
shewing is due, and there be a special demurrer for this cause, he 
cannot rectify the mistake by entering a remittitur for the surplus (<f); 
but if the declaration be not demurred to, it seems he may (/), unless 
the sum demanded depend upon some deed or other instrument, 
where the debt or duty to he recovered appears certain and entire 
upon the face of it, as in debt or covenant to pay 20£.; in which case 
a demand of more than appears due is bad, and cannot be aided by 
the entry of a remittitur (g). Dut if the sum to be recovered may 
be more or less, by matter extrinsic, as in debt or avowry for rent, if 
more be demanded than is due, the excess may be remitted (h ) ; so, 
where the debt or duty is composed of several parcels, a demand of 
more than is due may be aided by a remittitur («). 

* In an action against several defendants, if the jury sever the da- 
mages by mistake, the plain tUF, by entering a remittitur as to the 
lesser damages, may have judgment for the greater damages against 
all the defendants. (VoL 1, 309, 312) (/c). 


(?) See form of judgment foT plain- 
tin by nil dirit in ejectment, with a re- 
mittitur danum , Chit. Forms, 44!$. 

(b) See the form, Chit. Forms, 325. 

(c) Verne vo l v. Spetwer, Yelv. 45; 
Wray v. Lister, 2 Str. 11 In; Coy v. Ro- 
mas, Id. J.l/1 ; Vol. 1, 309, 312. 

(<*) MS. M.1JJ14; Usher v. Dansey, 4 
M. & SeL 94. See Wray v. Lister , 2 
Str. 1110; Picktvood v. Wright, 1 H. Bl. 
643; Mills v. Vunnell, 4 D.6i R. 561, 2 
B. & C. 399, S. C. 

(e) 1 Saund. 235, (n. 5). 

(/) 1 Ro. Abr. 764, R. pi. 2; 785, S. 
pi. 1 ; Com. Dig. Pleader, C. 48. 


(ff) 1 Saund. 2!$5«. See Coy v. Hy- 
mns, 2 Str. 1171. 

(h) Incledew v. Cripps , 2 Salk. 659, 7 
Mod. 87, 2 Ld. Hay m. 814, S. C.; M<rr~ 
risv. deleter, Id. 317, Carlh. 437, S. C. 

(i) Pemlwrton v. Shelton, Cro. Jac. 
499; Jngledvw v. Cripps, 2 Ld. Raym. 
815, 7 Mod. list, S. C. 

(k) See form of the entry of a remit- 
titur o t* the damages generally, Chit. 
Forms, 408: of damages in replevin by 
defendant. Id. 525; of part of the debt 
demanded. Id. 394; upon some of se- 
veral counts, Id. 424! 


Q 3 



816 


CHAPTER XXVII. 


NEW TRIAL. 

If any error in the proceedings appear upon the face of the record, 
the party injured by it has his remedy by demurrer, motion in arrest 
of judgment, cr vr* ; tof error, according to circumstances. But if any 
defect of judgment happen from causes wholly extrinsic, arising from 
matter foreign to or dehers the record, the only remedy the party 
injured by it has, (if we except the writ of error coram nobis in some 
few cases), is by application to the Court for a new trial. This ap- 
plication for a new trial was substituted for a bill of exceptions (a). 

In what coses,] The Court must be satisfied that there are strong 
probable grounds to suppose that the merits have not been fairly and 
fully discussed, and that the decision is not agreeable to the justice 
arid truth of the case, before they will grant a new trial ( b ). 

If the Judge misdirect the jury (c), even in a penal action ( d ), it is in 
general a good ground for a new trial ; unless the Court be satisfied that 
justice has been done between the parties, notwithstanding the mis- 
direction (e). So, if the sheriff or his deputy misdirect the inquest, 
the Court, upon application, will set aside the execution of the writ 
of inquiry (/), unless it appear that substantial justice has been done 
between the parties. So, if a Judge improperly nonsuit the plaintiff, 
a new trial will in general be granted (g) ; but the Court of Common 
Pleas have refused it, where it was not desired upon the part of the 
plaintiff at the trial that the cause should go to the jury (/*); and in 
another case, where the plaintiff had elected to be nonsuit, because 
the Judge directed the jury to give only nominal damages (i). Where 
the Judge, on summing up a case, directed the jury, if they came to 
a certain conclusion, to give their verdict for the plaintiff, but if they 
came to either of two other conclusions, which he pointed out, to find 


(a) See Bemasconi v. Farebrother, 3 
B. & Adol. 372. 

lb) 3 Bl. Com. 392. See Rex v.Matv- 
bt’l/, 6T. R. 638; Edgev. Frost , 4 D. 
& R. 243. 

(e) Anon. 2 Salk. 649; How v. Strode, 
2 Wils. 269, 273. 

(rf) Wilson v. Rastall, 4 T. R. 7- r >3; 
Brooke v. Middleton, 1 Camp. 450; Cal- 
craft v. Gibbs, 5T.R.19. 

la) Edmonson v. Machell, 2 T. R. 4. 
See Cor v. Kitchin, IB. ft P.338; Cal - 
craft v. Gibbs , 5 IP. R. 20; Robinson v. 


Cook, 6 Taunt. 636; Wickes v. Clutter - 
back, 2 Bingh. 483. 

(/) Markham v. Middleton, 2 Str. 
1259. 

Of) Rice v. Shute, 5 Bur. 2612; Sad- 
ler v. Evans, 4 Id. 1986; Buscdll v. 
Hogg, 3 Wils. 146; Raekham v. Jesup , 
Id. 338. 

(h) Kindred v. Bagg, 1 Taunt. 10. 
See Pickering v. Dawson, 4 Taunt. 779; 
Robinson v. Cook, 6 Id. 336. 

(«) Butler v. Dorant, 3 Taunt. 229. 
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for the defendant, and state on which ground their judgment was 
formed ; and the plaintiff then chose to be nonsuited: it was held that 
he was not entitled to a new trial, on account of misdirection, if 
either of the two latter points was rightly put to the jury ( j ). Also, 
if a Judge at the trial, or a sheriff upon the execution of a writ of in- 
quiry, admit improper evidence (£), or reject evidence which ought to 
be admitted ( l ), by which means the result of the trial or inquiry has 
been different from what it otherwise would have been, the Court will 
in general grant a new trial, or set aside the execution of the writ of 
inquiry. But the Court have refused to grant a new trial upon the 
ground of the improper rejection of evidence, where that evidence 
went to prove merely a fact which had already been proved by other 
means (m); and the Court of Common Pleas rej^ed^a new trial for 
the improper admission of evidence, where there appeared to be 
sufficient evidence to support the verdictf independently of the evi- 
dence so admitted (»). Also, where a bill of exceptions has been 
tendered, the Court will never grant a new trial upon the same point 
of law, unless the party consent to waive his bill of exception (0). 

Where the undersheriff who returned the panel, was attorney for 
the party for whom the verdict was found, the Court granted a new 
trial ( p ). Also, if a juror have been sworn upon the jury by a wrong 
surname (particularly where he was not the person summoned or in- 
tended to be sworn), a new trial will be granted (7); but otherwise 
if sworn by a wrong Christian name(r). It is discretionary, how- 
ever, with the Court, to grant a new trial in such a case or not; and 
they will not do so, unless the mistake as to the juror have been pro- 
ductive of some injustice ( s ). They have set aside the execution of 
a writ of inquiry, however, where the persons composing the inquest 
were prisoners for debt, and taken out of custody for the pprpose of 
serving on the inquest ; and the Court said, that if the sheriff had 
been made a party to the rule, they would have obliged him to pay 
the costs (<). 

If the jury find a verdict contrary to evidence, the Court will in 
general grant a new trial («), even in the case of a trial at bar (jr), 
particularly if the justice of the case require it (;/). But if the ver- 
dict be such as the justice and equity of the case required, although 
it be contrary to evidence, yet the Court will not disturb it (»). 


(j) Vacher v. Corks, 1 B. & Adol. 145. 
(Ac) Tutton v. Andrews, Barnes, 443. 
(/) Smedley v. Hill, 2 W. HI. 1105. 
(m) Edwards v. Evans, 3 East, 451 ; 
Hex v. Teal, 11 East, 311 ; Alexander v. 
Barker, 2 C. & J. 133. 

(«) Harford v. Wilson, 1 Taunt. 12; 
and see hoe d. Teynham v. Tyler, (j 
Bingh. 501. 

(ol Fabrigas v. Mostyn , 2 VV. Bl. 
929, Cowp. 101, S. C. See Minchin v. 
Clement, 1 B. & Aid. 252. 

{p) Baylis v. Lucas, Cowp. 112; but 
see Mason v. Vickery, 1 Smith, 304. 

(y) Norman v. Beaumont, Willes, 
434, Barnes, 453, S. C. ; Wray v. Thom, 
Id. 454; Parker Thornton, l Str.040, 


2 Ld. Rayin. 141, S. C.; Vol. 1, 294; 
an (Usee Dowty v. Holuntn, 0 Taunt. 400. 

(r) Hill v. Yates, T2 East, 231, «„• and 
see Wray v. Thorn, Willes, 438. 

(s) Hill v. Yates, 12 East, 229. 

(f) Stain ton v. Beadle, 4 T. R. 4/3. 
(m) Bright v. Eynon, 1 Bur. 390. 

(r) Musgrave v. Nevinson, 2 Ld. 
Raym. 1358. 

tv) Morris v. density , 1 M. & Sel. 576. 
(z) Wilkinson v. Payne, 4 T. R. 408; 
Sampson v. Appleyard, 3 Wils.273; Got- 
lin v. Wileock, 2 Id. 302; Aylett v. 
Lowe, 2 W. Bl. 1221; Foxcraf tv. De- 
vonshire, 2 Bur. 936; Demi v. Barnard 
Cowp. 597; but see 3 B. & Aid. 692. * 
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So, if a verdict be found for the defendant against evidence, in a 
vexatious or hard action; or for the plaintiff, after an unconscionable 
defence set up by the defendant ; a new trial will not be granted (a). 

Nor will the Court grant it in any other cases of strict right or 
summum jus, where the rigorous exaction of extreme legal justice 
would be hardly reconcileable to conscience. Where a man reco- 
vered a sum composed of several items, some of which he was not in 
strict law entitled to recover under the declaration in that action, but 
which he would clearly be entitled to recover in a different form of 
action, the Court refused to grant a new trial, or reduce the da- 
mages (6). 

Also, where evidence has been given on both sides, the Court will 
seldom grant a new trial, unless the evidence against the verdict very 
strongly preponderate (c). Yet in a question relating to real pro- 
perty, where the inheritance would be for ever bound by the verdict, 
the Court of Common Pleas granted a new trial, although the case 
had been left to the jury upon con dicling evidence (d). 

For excessive damages, the Court will grant a new trial of course, 
or set aside the execution of a writ of inquiry, in all cases where the 
damages may be ascertained l»y mere calculation (e) ; and in other 
cases of actions ex contractu , if it appear clearly that the damages 
are excessive. But in actions ex delicto , such as actions for tres- 
pass (/), for diverting a water-course (g), for criminal conversa- 
tion (/i), seduction (i), battery (/.), false imprisonment (/), or other 
personal torts (in), malicious prosecution (n), slander ( o ), or the 
iike(p), anew trial is seldom granted on this account, unless the 
damages be outrageous (q), or the Court be satisfied that the jury 
acted under the influence of undue motives, or of gross error or mis- 
conception (r ) ; and the same, as to the execution of writs of in- 
quiry (s). It is very usual in fcases of assault, where an excessive 


(а) Macrow v. Hull, l Bur. 11; Fare- 

well v. Chaff ey, 111. 54; ltcuvdy v. Main- 
waring, Old. 1306; Dunkly v.Wudn, 2 
Salk. (*53; Smith x.Bramjmton, Id. (>44, 
1 Ld. Kayin. (i 2, <» Mod. 07» C.; 

Sparks v. Spicer, 2 Salk. 648. 

(б) Mayfieldx. Wadsley, 3 13. & C. 357, 
5D.& R. 224, S. C. 

(c) Ashley v. Ashley, 2 Sir. 1142; Doc 
d. Mason v. Mason, 3 Wils. 63; Swain 
v. Hall, Id. 47; Anon. 1 Id. 22. ,See 
Norris v. Freeman, 0 Id. 33. 

(d) Swinnerton v. Martinis of Staf- 
ford, 3 Taunt. HI; see ld. 232, S.C.; 
Lee v. Shore, 2 D. & R. 133, 1 13. & C. 
34, S. C.; Hodgson v. Forster, 2 D. & 
R.221, 1 B.&C. 110, S.C. 

(<?) See Day v. Edwards, 1 Taunt. 
491. 

(/) Benson v. Frederick, 3 Bur. 
1045; Bucket v. Wtml, 1 T. R. 277; 
Merest v. Harvey , 5 Taunt. 442, 1 
Marsh. 133, S. C. 

(g) Vleyddlx. Earl Dorchester, 7 T. 
R. 529; 1 Chit. Rep. 723, (a). 

(h) Duberley v. Gunning, 4 T. R. 651 ; 


Wilfurd v. Berkeley, 1 Bur. 609. See 
Chambers v. Caulfield, 6 East, 244. 

0) Irwin v. Dcarman, 11 East, 23; 
Tullidge v. Wade, 3 Wils. 18. 

(k) Jones v. Sparrow, 5 T. R. 257; 
Grey v. Grant , 2 Wils. 252. 

(/) Hw' telex. Money , 2Wils.205; Lei - 
mu a v. Allen, Id. 160; lieardmore v. 
Carrington, Id. 244. 

On) Fubrigus v. Mostyn, 2 W. BL 929; 
Gilbert x. llurtenshaic , Cowp.230. 

(n) Leith v. P<q>e, 2 W. Bl. 1327; Nor- 
ris v. Tyler, 1 Cowp. 37- 

(o) Smith v. Bmmpston, 2 Salk. 644. 

(p) See llenuett x. Alleott, 2 T. R. 
166 . 

(q) Price x. Seveme , 7 Bingh. 316; 
SharjHt v. Brice, 2 W. Bl. 942; Leith 
v. Pope, Id. 1327; Pleyddl v. Mart 
of Dorchester , 7 T. R. 529; Bruce v. 
Rawlins, 3 Wils. 61. 

(r) Chambers x. Caulfield, 6 East, 244. 
(#) Benson v. Frederick, 3 Bur. 1485; 

Bruce v. Rawlins, 3 Wils. 61, 63; Ir- 
win x. Dearman, 11 East, 23. 
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verdict has been given, for the Judge to suggest to the counsel to 
agree on a sum, to prevent the necessity of a new trial (/). 

On the other hand, a new trial will not he granted, nor the exe* 
cution of a writ of inquiry set aside, oil the account of the smallness 
of the damages (w), unless it have arisen from some mistake in point 
of law, either upon the part of the Court (v), or of the jury ( x) t or 
from some unfair practice upon the part of the defendant (y). 

Also, the Court will not grant a new trial, where the value of the 
matter in dispute, or the amount of damages to which the plaintiff 
would be fairly entitled, is too inconsiderable to merit a second ex- 
amination ( a ). The value or amount must be twenty pounds at least, 
to induce the Court to interfere, unless the verdict involve some 
particular right, independent of the damages 'Hhe Court will, 
however, sometimes grant a new trial, though the verdict be under 
201., where they can grant it without cost%{b). 

After payment of money into court (c), or after the service of the 
allowance of a writ of error, by a defendant (d) f the Court have also 
refused to grant a new trial, deeming these acts acknowledgments of 
the truth of the case, as stated in the declaration. 

In penal actions, if there be a verdict for plaintiff, the Court will 
grant a new trial in the like cases as in other actions; but if the jury 
have found a verdict for the defendant, a new trial is never gran ted(e), 
unless for the mistake or misdirection of the Judge. {Ante, 816, 817J. 

On the other hand, if upon issue joined on a plea in abatement, 
the jury find against the defendant, the Court will not grant a new 
trial, even upon payment of costs (/). 

For the misconduct of the jury, also, the Court will in general 
grant a new trial, if the misconduct be such as to satisfy the Court 
that the verdict has been determined on, without that grave and se- 
rious deliberation, that right exercise* of judgment, and that total ab- 
sence of all partiality, so necessary to the proper execution of the 
important duties of jurymen: thus, if the jurors eat or drink at the 
expense of the party for whom they afterwards find a verdict; or if 
they determine their verdict by lots; ( Vol . 1, 284) ; or if they or any 
of them have previously declared that the plaintiff should never have 
a verdict (g); or the like: the Court will set aside the verdict, and 
grant a new trial. But if the information of such misconduct come 

<e) Per Alderson , J., 7 Bingh. 320. (a) See Dj/ball v. Duflirtd, Tidd, 9th 

(w) Hayward v. Newton, 2 Str. 040; ed.010; 1 Chit. Rep. 205; 1 V. & J. 

Barker v. Dixit;, Id. 1051; Manricet v. 402; Bevan v. Jmt w. 2 Y. & J. 264; 
Brecknock , 2 Doug. 609, 510. Young v Harris, 2 C. & J. 14. 

(t>) Markham v. Middleton , 2 Str. (b) Anon. v. Philips, 1 C. & M.2G. 

1259; Noble v. Kmrmvay, 2 Doug. 510. {«) Burrough v. Skinner , 5 Bur. 

(s) Wood fat'd v. Eades , 1 Str. 425 ; 2639. 

Uoy v. Baillia , 7 Bingh. 349. (d) Tidd, 9th ed. 913. 

(y) Wits v. Polehamptm, 2 Salk. 647- (e) Brook v. Middleton , 10 East, 268; 

See Hall v. Stone, 1 Str. 515. Matthimn v. Allarwm, 2Str. 1238; Jer- 

(s) Marsh v. Bower, 2 W. Bl. 851 ; vois v Hall, 1 Wils. 17 i Fonereau v. 

Marrow v. Hull, 1 Bur. 11; Burton v. ,3 Wils. 59. 

Thompson, 2 Id. 604; Roberts v. Karr , (/) Shaw v. Hittlop , 4 D. ft R. 241. 

1 Taunt. 495; MS. E. 1814; and see ig) Dent x. Hundred of Hertford , 2 

Vernon v. Hankey, 2 T. Ii. 113. Salk. 645; 2 Cornyns, 601. 
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from any of the jurors, or from the unsuccessful party, the Court will 
not receive it ( h ), although in some degree confirmed aliunde (*). Nor 
is it, of itself, a sufficient ground for a new trial, that, upon an ad- 
journment at night, in the midst of a trial, the jury separated, al- 
though such separation was without the permission of the Judge or 
consent of the parties, and was not in fact known until after the ver- 
dict ( j ). Even an admission by jurymen that the verdict was en- 
tered by mistake made after they had separated, though on the day 
of trial, is not a sufficient ground for a new trial (1c), 

A new trial has been granted on account of the non-attendance of 
a material witness (l); and the Court have granted it without costs, 
where a material witness for the defendant was kept out of the way 
by the contrivrnceu>f the plaintiff, to prevent him from being served 
with a subpoena ( m ). The Court have also granted a new trial, where 
it appeared clearly that thenplaintiff’scase was a mere fiction support- 
ed by perjury, which the defendant could not at the time of the trial 
be prepared to answer (w). The Court, however, will not in general 
he satisfied with the mere affidavit of the party making the applica- 
tion, contradicting the witnesses on the other side (o); the witnesses 
must in general be indicted, or some other satisfactory proof must be 
offered to the Court, of the perjury. Even where the witnesses were 
indicted, we have seen (ante, 755), that the Court in a recent case 
refused to stay execution until the indictment should be tried (p). 
If a witness, however, make a mistake in his evidence, by reason of 
which a verdict was given against the party who called him, the 
Court will not grant a new trial on this account, even although the 
mistake be explained to them by the affidavit of the witness him- 
self (q). Also, an objection to the competency of witnesses, discover- 
ed after the trial, is not of itself a sufficient ground for a new trial; 
although it may have some weight with the Court, where the party 
applying appears to have merits (r). 

If the party, for whom a verdict is afterwards given, deliver to the 
jury after they have left the bar, evidence which has not been shewn 
to the Court, a new trial will be granted. (Vol, 1, 284.) So, if he 
have laboured the jury, or used improper influence with them, to 
induce them to give a verdict in his favour, a new trial will be grant- 
ed. Where handbills reflecting on the plaintiff’s character were dis- 
tributed in court, and shewn to the jury on the day of trial, a verdict 
against him was set aside upon application, and a new trial granted, 

(h) Vaise v. Delaval, l T. R. 11; (/) Anon. 2 Salk. 645. 

Oniorut v. Naish, 7 Price, 203: Hart- (m) Bui. N. P.328. 

urright v. Badham , 11 Price, 383. («) FabrUius v. Cock, 3 Bur. 1771. 

(t) Owen v. Warburttm, 1 N. R. 326. (o) Feise v. Parkinson, 4 Taunt. 640; 

See HintUe v. Birch, 8 Taunt. 26. but see Lister v. Mundell , 1 B. & P. 

( j) Iter v. Ktnnmr, 2B. & Aid. 462, 427- 

1 Chit. Rep. 401, S, C. ( p) Warwick v. Bruce , 4 M. & Sel. 

(k) Davis v. Tatflor, 2 Chit. Rep. 140. See Thurtell v. Beaumont , 1 
288. See a case where all the jury Bingh. 339, 8 Moore, 612, S. C. 

were not present when the verdict was (y) Hutsh v. Sheldon, Say. 27; but see 
given. Her v . Woollcr, 2 Stark. Ill, 6 Richardson v. Fisher , 1 Bingh. 145, cont. 
M. & Sel. 36 6, S. C. (r) Turner v. Peart*, 1 T. R. 717. 
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although the defendant by his affidavit denied all knowledge of the 
handbills ( s ). But merely desiring a juror to attend at the trial of 
the cause is no ground for a new trial (*)• 

So, where by a fraudulent trick upon the part of the defendant, 
the plaintiff’s counsel were taken by surprise, and the defendant 
thereby obtained a verdict, the Court granted a new trial («). 

Where a new trial was applied for, on account of a variance be- 
tween the issue delivered and the nisi prius record, the Court refused 
it (a;). But in an action on a replevin bond, where the plaintiff was 
nonsuit because of a variance between the replevin bond and the re- 
cord, the Court of Common Pleas gave them leave to amend, upon 
payment of costs, and ordered a new trial (?/). If the plaintiff have 
given no notice of trial, or an insufficient notice, C#urt will grant 
a new trial (z); so, if no notice of executing a writ of inquiry, or an 
insufficient notice, be given, the Court wilfrset aside the execution of 
the writ (a). But these irregularities are waived, by the defendant 
appearing and making a defence (b). 

The Court have granted a new trial, where a verdict has been ob- 
tained against a party, on account of the absence of his counsel ( c ); 
but such instances are very rare, and particularly of late. Where a 
cause was called on, and tried as an undefended cause in consequence 
of the defendant’s attorney neglecting to deliver his briefs, the Court 
of Common Pleas indeed granted a new trial, but ordered the defenr 
dant’s attorney to pay the costs, as between attorney and client, out 
of his own pocket (rf). So, where a cause, in the written list for the 
day, was tried out of its order, as an undefended cause, in the ab- 
sence of the defendant’s attorney, the Court granted a new trial, 
upon payment of costs, and an affidavit of merits (e); and even if it 
were not in the written list, the Court would not grant a new trial 
except upon an affidavit of merits {/). The Court will not grant a 
new trial even on payment of costs, where the defendant or his attor- 
ney, having an opportunity of trying, carelessly permits a verdict to 
be taken against him as in an undefended cause ( g ). 

A new trial will seldom be granted, where a verdict bas been given 
against a party, or a plaintiff has been nonsuit, for want of evidence 


(*) Coster v. Merest, 3 B. & B. 272, 7 
Moore, 87, S. C. 

(t) Snell v. Timbrel! , 1 Str. 643. 

(w) MS. E. 1814. See Anderson v. 
George , 1 Bur. 352; Edie v. East India 
Company . 1 W. Bl. 298; Hewlett, v. 
C 'ruchley, 5 Taunt. 277- 
(j?) Mather v. Brinker , 2 Wils. 243; 
Hoe d. Cotterill v. Wyldc, 2 B. & Aid. 
472; Jones v. Tatham, 8 Taunt. 834. 

(y) Halhead v. Abrahams, 3 Taunt. 
81; Williams v. Pratt, 5 B. & Aid. 898, 
S. P. 

( 2 ) Thermolin v. Cole, 2 Salk. 846. 

(a) Yate v. Swaine, Barnes, 233. 


(5) Thermolin v. Cole, 2 Salk. 646; 
Yafc v. Swaine, Barnes, 233; and nee 
Doe 8. Antroljus v. Jepmn, 3 B. & Adol. 
402; Troas v. Paravfhini , 4 Taunt. 545. 

(c) Anon. 2 Salk. 845. 

(d) l)e Romigny v. Peak , 3 Tautit. 
484. 

(«) Fourdntiier v. Bradbury, 3 B. As 
Aid. 328. 

(/) Blaekhurst v. Buhner , 5 B. & 
Aid. 907, 1 D. & R. 553, S. C. 

(at) Breach x.Castertm, 7 Bingh. 224; 
and see Masters v. Barnwell , Id., note; 
and Gwilt v. Crawley, 8 Bingh. 144; 
ante, Vol. 1,273. 
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which might have been produced at the trial ( h) t unless the verdict 
be manifestly against the justice and equity of the case (*). And 
where a verdict passed against a defendant, and a material witness 
for him arrived on the following day, the Court of Common Pleas 
refused him a new trial, because he had not moved to put off the first 
trial on account of the absence of the witness (k). But if new evi- 
dence have been discovered after the trial, the Court will grant a 
new trial upon payment of costs, if it be necessary, in order to do 
justice between the parties. Where the defendant was sued as exe- 
cutor, and was absent from the kingdom at ihe time the action was 
brought, the Court of Common Fleas granted a new trial, upon the 
discovery of evidence after verdict for the plaintiff, although such 
evidence was ya th** possession of the defendant’s attorney at the time 
of the trial, but not known by him to be so (/). The Court, how- 
ever, will not grant a nevr trial, to let the party into a defence of 
which he was apprized at the first trial ( m ). But where, in an action 
for a nuisance, which was defended by the defendant’s landlord, the 
defendant not attending at the trial in consequence of his being told 
that he need not do so, the attorney employed by the landlord en- 
tered into a consent rule to abate the nuisance, without the consent 
and against the directions of the defendant: the Court, upon strong 
affidavits shewing that the grievance complained of was not a nui- 
sance, set aside an attachment which had issued on the consent rule, 
and granted a new trial («). 

When a verdict is taken subject to the opinion of the Court on a 
special case, and the special case turn out to be so defectively stated 
that the Court cannot give judgment upon it, anew trial will be 
granted (o). 

Where a Welsh cause was tried in Monmouthshire instead of Here- 
ford, the Court refused to set # aside the verdict on that account, as 
the notice of the trial was fur Monmouthshire, and the defendant did 
not object to it; besides the objection appeared upon the record, and 
therefore, if well founded, the party had another remedy ( p ). 

If the jury at the second trial find for the party against whom the 
former verdict was given, the Court, if the case be doubtful, or the 
second verdict do not accord with the justice of the case, may be in- 
duced under circumstances to grant a third trial. It is entirely in 
the discretion of the Court, however, to do so or not; for the losing 
party, in such a case, is not entitled lo it by any rule or practice of 
the Court (#); and they have accordingly refused it where the second 
verdict was satisfactory (r). It is also in the discretion of the Court 

(ft) Cooke v. Berry, l Wils. {Mi; King See Button v. Martin, 1 T. R. 84; 
x.AUm ton, 3 Salk. 361. See Wits v. Ritchie v. Bmvsfield, 7 Taunt. 309. 
Polehampton, 2 Salk. 047; Spang v. (w) Bodington v. Harris, 1 Bing. 187- 

Hogg, 2 W . Bl. 802. ( 0 ) Davild v. Herring, 1 Str. 300; and 

(t) Martyn v. Podger, 5 Bur. 2031. see Hankey v. Smith, 3 T. R. 507, n. ; 
(k) Elmsiie v. Wildman , 8 Taunt. Vol. 1, 300. 

230. (p) Ambrose v. Rees, 11 East, 370. 

(0 Bnmlhmd v. Marshall, 2W.B1. (y) Parker v. Ansel, 2 W. Bl. 963. 

flftft. (r) Id. 

(m) Vernon v. Hunkey, 2 T. R. 113. 



In what Cases , 


823 


to grant a third trial after two concurring verdicts (*). But this is 
seldom done; and the Court have refused to grant it, after a new 
trial for excessive damages, and the same damages given by the se- 
cond verdict (*); and the same where the two concurring verdicts 
were for the defendant, even although the Judge before whom the 
second trial was had, expressed himself dissatisfied with the ver- 
dict^). But where in such a case the action was brought for a mat- 
ter savouring of the realty, and the plaintiff would have been con- 
cluded by the verdict, the Court, under circumstances, set aside the 
last verdict and ordered a nonsuit to be entered, leaving the plaintiff 
to contest the matter a third time, if he would (x). 

Where there are several issues, and a verdict on one of them is 
found against evidence, the Court cannot grant a ijew trial as to that 
issue only, but must grant it as to all the issues, if they grant it at 
all ( y ). And the issue thus found against evidence must be a mate- 
rial issue, to induce the Court to grant the new trial («). 

In ejectment, where the verdict is for the defendant, the Court will 
seldom grant a new trial, because the plaintiff may, if he will, bring 
a new action; but otherwise, if found for the plaintiff, and the cir- 
cumstances of the case in other respects warrant them in granting 
it (a). 

In replevin, where the verdict is for the plaintiff, the Court will 
be more cautious in granting a new trial than in other actions, ar.cl 
will not grant it unless upon very clear grounds; for the landlord has 
other remedies for his rent, and a new trial would renew the liability 
of the sureties, and the plaintiff’s risk of paying double costs ( b ). 

As to new trials in cases of issues out of Courts of equity, see VoU 
1, 466 (c). 

If the Judge at the trial, when there is a doubt whether the action 
will lie, allows the plaintiff to take a Verdict, but allows the defen- 
dant to move to set aside the verdict, and enter a nonsuit, the defen- 
dant may move accordingly, and so obtain the opinion of the Court 
upon the subject; but without such leave, he cannot move to enter 
a nonsuit. (Vol, 1, 301) ( d ). So, where a plaintiff has been nonsuit, 
the Court may order the nonsuit to be set aside, and a verdict entered 
for him, if the Judge at Nisi Prius gave him leave to move to that 
effect (e), but not otherwise. 

Where the plaintiff has died after verdict, the Court may grant a 
new trial on the application of the defendant, and would in such case 


(#) Goodwin v. Gibbons, 4 Bur. 2100. 
(0 Clerk v. Vdnll, 2 Salk. 649; CL; tu- 
bers v. Robinson, 2 Str. 692. 

(u) Swinnerton v. Marquis of Staf- 
ford, 3 Taunt. 232. 

(*) Lee v. Shore, 2 D. & R. 190, 1 B. 
&C.94, S.C. 

(y) Bub N. P. 326; Remasconi v. 
Farebrother, 3B.&Adol.372; but see 
Hutchinson v. Piper, 4 Taunt. 555. 

(s) Bui. N. P. 326. 

(a) Goodtitle d. Alexander v. Clayton, 


4 Bur. 2224; Wright il. Clymer v. Lit- 
tler , 2 Id. 1244, 1 W. Bt. 343, S. C. Sec 
Smith d. Dormer v. Vurkhurst, 2 Str. 
1J(>5; ante, 533. 

(6) I’arry v. Duncan, 7 Blngh. 243. 

(#•) Ami see Carstuirs v. Stein, 4M. 
& Set. 195. 

(d) Mieehin v. Clement, 1 B. & Aid. 
252; Watkins v. Towers, 2 T. R. 275 to 
281. 

W) Treacher v. Hinton, 4 B. & Aid. 
413. 
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impose terms on him to prevent his taking advantage of the plain- 
tiff's death (/). 

How obtained , <$•<?.] The motion for a rule to shew cause why a 
verdict should not be set aside, and a new trial granted, is made 
in the court from which the venire issued, even in cases where the 
action is brought under the Lord Chancellor’s orders ( g ); but in 
the case of an issue out of Chancery, the motion, we have seen, 
( Vol . 1, 466), may be made, either in the court by which the issue 
was ordered, or in that by which the venire was awarded (h). After- 
wards, upon shewing cause, if the grounds upon which the rule was 
granted still seem sufficient, and either appear upon the face of the 
Judge’s repofi. or**?e substantiated by affidavit, and no sufficient cause 
be shewn against it, the Court will make the rule absolute. And the 
Court will look only to the Judge’s report, for the evidence given at 
the trial, and the manner in which the Judge summed up the case (if 
that be stated in it), and will not attend to any contrary statement 
of them by counsel. 

When the action is against several defendants, th^ application 
should be made on the behalf of all of them; and thdilfore, where 
one defendant is found guilty and the other acquitted, it was holden 
that the former could not have a new trial (*). So, in trespass against 
several, where the verdict was contrary to evidence as to one of them, 
a new trial was refused ( k ). 

The motion for the rule nisi must be made within four days after 
the distringas is returnable (Z); unless under particular circum- 
stances (ira), in which rase the Court may, in their discretion, allow a 
new trial to be moved for at any time before judgment has been ac- 
tually signed (n). The four t days are reckoned inclusive of the 
first and last day, but Sunday, though not the last, is not reckoned 
one (o), nor does any other day on which the Court do not 
sit ( p). If the cause be tried at the sittings in term a new trial 
may be moved for at any time within four days after the return 
of the distringas , although more than four days have elapsed since 
the trial (q), If there be not so many as four days in the term 
after the return of the distringas, then the motion must be made 
on or before the last day of the term (r). This rule as to the 
moving within the four days after the distringas is returnable, is 

(/) Griffith v. Williams, 1 C. & J. 47, Carlton , 3 Id. 642. 
and a case in K. B. there cited. (m) Birt v. Barlow, I Doug. 171. 

(#) Carstairs v. Stein, 4 M. & Sel. (n) Rex v. Gough, 2 Doug. 7&7; and 

192. see Rex v. Holt, 5 T. It. 436; 1 G. 4, c. 

(/*) See Tldd, 913. «7, s. 3; ante, 567- 

(i) Parker v. Godin, 2 Str. 814; but (o) Tidd, 9th ed. 912; Kirkham ▼. 

see Rex v. Mawbey, 6 T. R. 630; and Marter, 1 Chit. Rep. 382, 2 B. & Aid. 

see Cooper v. South, 4 Taunt. 802. 613, S. C. 

ik) Si/* Charles Berringtm’s case, 3 (p) Bromley v. Foster , 1 Chit. Rep. 

Salk. 362. 562. 

(/) Kirkman v. Marter, 2 B. & Aid. (<j) Mason v. Clarke, 1 Dow]. P. C. 
613; 1 Chit. Rep. 382; Mason v. Clarke , 288, 1 C. & J. 411, S. C. 

1 C. & J. 411; Birt v. Barlow, 1 Doug. (r) See Kirkman v. Marter, 2 B. & 
171 ; Hex v. Holt , 5 T. R. 436; Lee v. Aid. 613, 1 Chit. Rep. 382, S. C. 
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rigidly adhered to; and although when counsel cannot be heard on 
all the motions within the first four days, it is now of course on the 
fourth day of Michaelmas and Easter terms at the rising of the Court 
to allow those that cannot be heard within the time to be inserted in 
the list, and to be heard within the fifth and successive days ( s ) ; yet 
the Court censure any delay in moving for a new trial even to the 
last of the four days, and have expressed a wish that the motions 
when practicable should be made on the first and second days. And 
they will not in general allow any motion to be made upon the fourth 
day in Hilary or Trinity terms, although the counsel was instructed 
within the first four days, it being the fault of the parties not to 
have instructed him sooner, so as to enable him to move on the first 
or second day (/). The motion cannot in general be made after the 
four days, even though the parties consent thereto (ai). 9 

A new trial cannot in general be moved for, after motion in arrest 
of judgment (x); and the usual and propef course is, in cases where 
there may be a ground for moving in arrest of judgment, to move, at 
the time of moving for a new trial, in arrest of judgment also (y). 
It should seem indeed that the practice requiring the motion for a 
new trial toJ>e made before that in arrest of judgment, extends only 
to cases white the party has knowledge of the fact at the time of 
moving in arrest of judgment, and therefore a new trial was granted 
after such motion, on an affidavit that the jury drew lots for their 
verdict (*). 

The motion for a new trial cannot be made after error brought by 
the party making the application ( a ). 

Any affidavits to be made use of in moving for it must also be 
sworn within the four days above mentioned^ ftnless the special per- 
mission of the Court to the contrary be obtained for that purpose. 
( H . T. 5 G. 4)(£). It should also bg observed, that the affidavits 
must in all cases be made before obtaining the rule nisi; and this role 
is strictly adhered to. 

Inasmuch as the granting of the rule nisi for a new trial suspends 
the judgment and execution, and occasions an accumulation of the 
heavier description of business, the Court (unless the Judge who 
tried the cause has expressed a strong opinion in favour of the ap- 
plication) will in the first instance invariably examine the grounds of 
the motion, and refuse it, unless there is a probable ground to expect 
that the rule will ultimately be made absolute. If the ground of 
the application is an irregularity in the proceeding, or on account of 
surprise, or the absence of counsel or attorney, or other mere prac- 
tical point, the Court will direct that the rule nisi shall not be placed 
in the new trial paper, but come on for discussion as a common rule. 
But where the case requires the report of the Judge who tried the 


(s) 3C.&P. Jll,o/ Tidd’s Sup. 159; 
Chft. Sum. Prac. 189. 

(f) Chit. Sum. Prac. 189; Tidd’s 
Sup. 159. 

(m) Kirkkam v. Marten ■, 1 Chit. Rep. 
382; Rea v. Holt, 5 T. R. 438. 


(a) Phiipot v. Page, 4 B. & C. 160, 6 


D. & R. 281, S. C.; Tubervil v. Stamp , 
2 Salk. 047. 

(.»/) Id. 

(z) Bull. N. P. 328; Tidd,913. 

(a) Tidd, 913; but see 1 B. 5c P. 109, 
n. contra, 

(b) 4 D. & R. 836; 3 B. & C. 176. 
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cause, to be read, then the rule nisi will come on in the new trial 
paper, on particular days for discussion of that description of busi- 
ness (c). 

We have seen, (ante, Vol. 1, 316), that by the 1 W. 4, c. 7, s. 2, the 
Judge who tried the cause has power to certify that, in. his opinion, 
execution ought to issue forthwith, or on some day to be named in 
such certificate, though before the next term; but that the 4th section 
still leaves the party affected by such certificate the right to apply to 
the Court, to set aside the judgment and execution, or stay the 
same, and to arrest the judgment, or grant a new trial. You should, 
in a case of this nature, make an affidavit, fully stating the facts, 
and move the Court as soon as possible (d). 

The parties on the Second trial, whether under special issues or the 
general issue, will be confined to the same issues raised on the first 
trial (e). 

When the Court have granted the rule nisi, draw it up with the 
clerk of the rules (/); pay 5s.; and serve a copy of it upon the at- 
torney or agent of the opposite party. Then, before, the time of shew- 
ing cause , if the action were tried in London or Middlesex , deliver a 
nptc in writing (g) at the house or chambers of the Lord Miief Justice , 
“ specifying the name of the cause, and the time and pm me where the 
same was tried , together with the nature of the motion (R. M. 40 
G. 3); and if tried by any of the puisne Judges, some intimation 
• should be given to his clerk, of the rule nisi having been granted, at 
least the evening before the case'" is to be argued. If the cause were 
tried in any other county, by a Judge of this Court , mention to his 
clerk that the rule nim has been granted , and the Judge will take care 
to have his notes aneFminules of evidence in court when the case is 
called on; if tried by a Judge of another Court , serve a copy of the 
rule nisi on his clerk , who will thereupon deliver the Judge's report of 
the trial to the junior puisne Judge of this Court. Deliver to your 
counsel one of the briefs in the original cause, together with such fur- 
ther instructions and obserirations as you may think fit; you may learn 
from the paper of causes at the office of the clerk of the papers the day 
the case will be argued. When it is called on, the Judge who tried 
the cause, or, if it were tried by a Judge of another Court , the junior 
puisne Judge , will read his report of the trial; after which the counsel 
on the opposite side shew cause against the rule , the counsel for the 
party who moved for the rule nisi speak in support of it, and the Court 
then state their opinion, and either discharge the rule or make it ab- 
solute. If the Court make it absolute, they may do so upon terms, 
if necessary ; such as, that witnesses infirm or going beyond sea 
may be examined upon interrogatories; that certain deeds, books, 
papers, &c. may be produced at the trial; that certain facts, not in- 
tended to be litigated, may be admitted; or that the party may make 

(c) Chit. Sum. Pract. 192. ^ (/) See a form of rule nisi stating 

(d) Chit. Sum. Pract. 193. the grounds of motion. Chit. Forms, 

(e) Thwaites v. Sainsbury, 7 Bingh. 721. 

437. (g) See form. Chit. Forms, 722. 
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discovery of certain facts upon oath, in order to prevent the necessity 
of having recourse to a Court of equity for it. 

If made absolute , draw up the rule with the clerk of the rules ; pay 
5s. (h ) ; and serve a copy on the plaintiff's attorney or agent ; or, if 
made absolute upon payment of costs , get an appointment on the rule 
from the master , and serve a copy of the rule and appointment. Get 
the costs taxed, and pay them without delay ; otherwise the opposite 
party may move to discharge the rule for a new trial , and that he may 
be at liberty to sign judgment. Where a plaintiff, after setting aside 
a nonsuit upon payment of costs , proceeded to a second trial without 
paying these costs, and obtained a verdict: the Courtsaet aside the 
verdict, and gave the defendant leave to sign his judgment in the ori- 
ginal action, unless the costs should be paid within ten days (i). 

If the rule be discharged, sign judgment and tax yflur costs, as in 
ordinary cases. 


Costs.'] It is entirely in the discretion of the Court, whether they 
will oblige the party applying for a new trial to pay costs, as a con- 
dition precedent to his proceeding to a second trial. Upon setting 
aside a nonsuit, or a verdict for misdirection of the Judge, the Cogrt 
grant a newSrial usually without costs ( k ). 

Where the verdict was set aside for the misconduct of the jury, the 
Court ordered the costs to abide the event of the second trial (I) ; if 
set aside, because the verdict was contrary to law, or to the opinion 
or direction of the Judge, a new trial is granted usually without 
costs (m); but if, because ttye verdict was contrary to evidence, or 
because of excessive damages, the new trial hi usually granted upon 
payment of costs («). ^ 

If a party have obtained a verdict by trick, the Court will grant a 
new trial without costs, or, perhaps, ju very gross cases, they will 
oblige him to pay the costs (o). So, where a new trial was granted 
because the plaintiff had a material witness for the defendant con- 
cealed in his house, and prevented him from being served with a 
subpoena , it was granted without costs (p). 

If a new trial be granted upon a ground not opened at the first 
trial, it will be upon payment of costs ( q ). 

If the rule be silent as to costs, the costs of the first trial are never 
allowed to the successful party, though he succeed on the second. 
(11. II. 2 W. 4, r.64) (r). Where, after a verdict for the plaintiff, a 


^h) See Lopez v. De Tastet, 8 Taunt. 

^fi) Nkholls v. Bozon , 13 East, 185. 
See Hul lock, 401. 

(A:) Buscall v. Hogg, 3 Wils. 140; 
Vale v. Boyle, Cowp. 207; Harris v. 
Butterley, 2 Id. 485; Jackson v. Du- 
rhaire. 3 T. R. 553; Goodright v. Saul, 
4 Id. 35.9; Hullock,388. 

(/) Hate v. Owe, lStr.f>42. 

(m) Hullock, 387; Fumeausv. Hut- 


chins, Cowp. 808; Pochin v. Pawley, l 
W. 131. 07<> ; Jackson v. Dudiaire, 3 T. 
H. 551. 

(») Anon. 12 Mod. .'I70; Macrow v. 
Hull, l Bur. 12; Bright v. Kyntm, Id. 
393; Button v. Thompson, 2 Id. 685. 

(o) Ander.wn v. George, 1 Bur. 352. 
See Ilullock, 391. 

(p) Bui. N. P. 328. 

(7) Sutton v. Mitchell , 1 T< R. 20. 

(r) Ilullock, 391. 
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new trial was obtained by defendant, and the rule was silent as to 
costs, and the plaintiff afterwards discontinued, the Court held: the 
defendant was not entitled to the costs of the trial (s). Butin another 
case, wherethe verdict was for the defendant, and the plaintiff ob~ 
tained the ri^e for a . new trial, and afterwards discontinued, it was 
hfeld the defendant was entitled to the costs of the trial (l). In an- 
other case, when the defendant, who had obtained the rule, instead 
of proceeding to a second trial, gave the plaintiff a cognovit, the 
Court held him liable to pay the costs of the trial (u). 

Where the costs are ordered to abide the event of the second trial, 
if the same party succeed in both trials, he shall have the costs of 
the first as well as the second (#); but otherwise the costs of the first 
shall not be allowedly). By the “eyent of the second trial” is 
meant the ultimate event of the cause f'and, therefore* if the verdict 
at the second. trial be not set aside, ariti on the third trial the ultimate 
event be the same as upon the first trial, the pihrty will be entitled to 
the costs of the first trial (z% , After a verdijjf for a defendant, the 
Court made a rule absolute for a new trial, ana ordered that the costs 
of the former trial should abide the event of such new trial : the 
record was carried down to tire spring assizes following, and made a 
remanet; it was tried a second time at the summer awes, when a 
verdict was again found for the defendant: the Cpurt afterwards or- 
dered that the verdict should be set aside, and a new trial had between 
the parties, upon payment of the costs of the last tri^J, and that the 
costs of the first trial should abide the event of such new trial: upon 
the third trial, a verdict was found ftp the plaintiff; and the Court 
held, that the plaintiff! was entitled to the costs occasioned by the 
cause having been mfllfe a remanet, at the assizes next following the 
term when - the first rule was made absolute for a new trial (a). 

In an action upon a statute jvhich gives mmble costs, if a new trial 
be granted on a ride ordering the payment of the costs of the first 
trial generally, it would mean the double costs (&). 

Whij!*a new trial is granted to the defendant on payment of costs, 
the plmntiff should not carry down the cause for trial until ‘they are 
paid; for if he do so, he will have no remedy for the costs of the 
former trial, even though he should again obtain a verdict (cj. 

\ 

Amendment after .] It is the practice to allow amendments to be 

is) Gray v. Cox, 5 B. & C. 458^ 8D. {y) Austen v. Gibbs, 8 T. R. 619; 

& K. 220, S. C. Chapman v. Partridge , 2 N. R. 382; 

(t) Suteetny v.Halse, 9 B. & C. 369, n.; Bird v. Appleton, 1 East, 111 Howartft. 
Chappie v. Durston, 1 C. & J. 111. v. Samuel, 1 B. 8z Aid. 666. 

(«) Jackson v. Halland, 2 B. & Aid. (z) Meule v. Goddard , 6 B. & Aid. 
317, 1 Chit. Rep. 19, S. C. See Payne 7G0. 

v. Bailey, 3 B. at B. 304, 7 Moore, 147, (a) Gibbons v. Phillips, 8 B. & C. 437, 

S. C.; Elvin v. Drummond , 1 M. & P. 2 M. & R. 238, S. C. 

88, 4 Bingh. 416, S. C. (b) Semble, Loader v. Thomas , 1 C. 

(x) Trelaumey v. Thomas, 1 H. BL* & J.54. —m* 

641; Hudson v. Marjoribanks, 1 Bingl# <c) Doe d. Davi v. Haddon, Tidd, 
393, 8 Moore, 440, S. C. 9tli ed. 915. 
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made, on terms, after ttfe trial, where the justice of the case re- 
quires it (d). 

The new trial'] The party obtaining the rule is not bound to pro- 
ceed to the new trial in any limited time (e). The fonder nisi prim 
record will answer, unless the postea haVe been indorsed upon it, iti 
which case you must make out a new nisi prius record: if you use 
the former record, th ejurata must be altered, in the same manner as 
when the cause is made a remanet. ( See Vol. 1, 267) (/). Give no- 
tice of trial, sue out jury process , and enter your cause for trial , as in 
ordinary cases. ^ > 

The second verdict alone appears upon the pqstea. Also, upon the 
judgment roll, no notice is tajken of the first verdict, bpt the record 
proceeds as if the second verdict was the only one that was given 
If the plaintiff do not proceed to the second trial, the defendant' 
may carry down the record by proviso; but he cannot do so, until 
after the next term or issizesfrom that fh which the new trial was 
granted (A). f. 

Venire de^ovo.] This is the old common law mode of proceeding 
to a second twal, and differs materially from the granting a new trial, 
inasmuch as the venire de novo is awarded for some defect appearing 
upon the face of the record, a new trial is granted for matter entirely 
extrinsic. But a venire de novo is not awarded for every defect ap- 
pearing upon the face of the record, but for a defective finding in the 
verdict only (/). And it cannot be granted by a court of error (A). 
Where the verdict, however, can be amended, venire denovo is never 
awarded. rt 

Where a venire de novods awarded, the party succeeding at the se- 
cond trial is not allowed tne costs of the first (l). 

Judgment non obstante veredicto.] Where the defence put upon the 
record is not a legal defence to the action in point of substamjl, and 
the defendant obtains a verdict, the Court upon motion will give the 
plaintiff leave to sign judgment notwithstanding the verdict, pro- 
vided the merits of the case be very clear. The judgment so signed 


Id) Tomlinson v. Blacksmith, 7 T. R. 
132; Wilder v. Handy, 2 Str. 1151; 
Marshall v. Riggs, Id. 1162; Dennis v. 
Edwards, Comb. 4. When not, see 
Price v. Severn, 7 Bingh. 402, 5 M. & P. 
250, 1 Dowl. I\ C. 215, S. C. 

ie ) Buckle v Hollis, T. T. 1815, Tidd, 
9th ed. 917, S. C. 

(/) And see Harper v. Davy, 1 Ld. 
Raym. 510, Carth. 498, S. C. 

(g) 2 Saund. 253a, (n. 8). 

(A) Staffordshire and Worcestershire 
Canal Company v. The Trent and Mer- 
sey Canal Company, 5 Taunt. 577- 
(i) Goodtitle v. Jones , 7 T. R. 52; 
VOL. It, 


Witham v. Ijewis , 1 Wils. 55. See Res 
v. Woodfall, 5 Bur. 2661 ; Holt v. Schole- 
Jield, 61'. R. 691 ; Crowder v. Hooke, 2 
Wils. 144; Hicks v. Keats, 6 D. & R. 
68, 4 B. & C. 69, S. C. 

(k) Trevor v. Wall, 2 Doug. 732, n., 
1 T. R. 151, S. C. See Davies v. IHerce, 
2T.R. 125; 2 Doug, 732, n.; Rotes* . 
RoseweU, 5T. R. 540; Hardy v. Bern, 
Id. 03d. 

tl) Edwards v. Brown, 1 C. &i J. 354, 
llTyr. 281, 1 Dowl. P. C. 282, S. C.; 
Lickbarrow v. Mason, 6 T. R. 131 ; Bird 
v. Appleton, 1 East, 111* Hullock, 391, 

309. 
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is an interlocutory judgment; after which a writ of inquiry must be 
sued out and executed, and final judgment signed, as in ordinary 
eases (m) ; or if the damages be not material, as if the action have 
been brought to try a right or custom, or the like, the Court will set 
aside the v^ict, and enter a verdict for the plaintiff with nominal 
damages (n). The motion is for a rule to shew cause ; whmh is af- 
terwards made absolute or discharged , in the usual way. The motion 
cannot be made after the expiration of four days from the time of trial, 
if there are so many days in term ; nor in any case after the expira- 
tion of the term, provided the jury process be returnable in the same 
term. (H. H. 2 IV. 4, r. 65). 

(»») See Clement v. Lewis, 3 B. & B. (n) Selby x. Robinson, 2T. R. 758; 0 
287 > 7 Moore, 200, S. C. Co. 59 b. 
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CHAPTER XXVIII. 

AMENDMENT. 


S$CT. 1. 

Amendment, tyc. generally. 

At any time before ^kdgment, in ordinary cases, the proceedings 
may be amended by a Judge at chambers, upon summons calling 
upon the opposite attorney to shew cause why the party applying 
should not have leave to amend ; in other cases the amendment may 
be obtained by application to the Court («). Also, the Judge at nisi 
prius , upon application, may allow the record of nisi prim to be 
amended, and may order the clerk of nisi prius to amend it 
stanter (6), whether the Judge who tries the cause be a Judge of the 
Court in which the record was made up or not, {see 1 G. 4, c. 55, ss. 5, 
6; Vol . 1, C2); and this whether the defect be in a material allega- 
tion or not (c). And by 9 G. 4, c. 15, FoL 1, 282, in cases where a 
variance may appear between written or printed evidence, and the 
recital or setting forth thj|fcof on the record, the Court or a Judge, 
sitting at nisi prius , may order faie reco'rd to be amended on payment 
of costs. Also by 3 & 4 IV. 4, c. 42, s. 23, already noticed, (ante, Vol. 
1, 282), the Court or Judge at nisi prius , where there is a variance be- 
tween any matter given in evidence (not material to the merits of the 
case, and by the mis-statement of which the opposite party cannot 
have been prejudiced,) and the statement of it on the record, may 
order the record to be amended, &c. 

After judgment and before error brought , a Judge at chambers will 
not in general entertain the application, but it should be made to the 
Court; the rule is a rule nisi , which is afterwards made absolute or 
discharged , as in Ordinary cases. After Mirror brought upon a judg- 
ment of this Court, the application for leave to amend must be made 
here, because the record always in fact remains here; a transcript 

(a) See form of the rule, Chit. Forms, a Judge has no jurisdiction under the 
724. 1 G. 4, c. 55, s. 5, even during the 

(5) See Murphy v. Marlow, 1 Camp. Mine assizes, to make a second order 
57. tO enable the defendant to amend his 

(c) Reid v. Smart, Chit. Col. Stat. case by giving a particular of set- 
735; aed vide Paine v. hasten, 1 Stark, off. Ashworth v. Heathcote , 0 Bingh. 
74. But, after an order of reference, 596, n. , 4 M. <fc P. 396, S. C. 

R 2 
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only being sent to the Court of error (d) ; but after error to this Court, 
the application may be made either here or in the inferior court ( e ). 

The Court or Jtffige, upon granting leave to amend, may oblige 
the party applying to submit to such equitable terms as may be ne- 
cessary to prfirent the opposite party from being prejudiced by the 
amendment (/)♦* If the amendment be made at the trial, it is with 
or without costs, at the discretion of the Judge; mother cases it is al- 
lowed usually upon payment of costs, particularly if the error or mis- 
take have arisen from the default of the party, and not from the mis- 
prision of any of the officers of the Court. But if the amendment be 
made afitejr error brought, it is usually upon payment of costs of the 
proceedings in error, provided the plaintiff proceed no further in his 
writ of error after notice of the amendment ( g ). 

What amendable at common law.] It may be necessary to premise 
that amendments in all cases are entirely in the discretion of the 
Court, and are allowed only in furtherance (^justice (A). At com- 
mon law, the Court may ameffd in all cases, whilst the proceedings 
are in paper, that is, until judgment signed, and during the term in 
which it is signed ; for until then the proceedings are cpnsidered as 
only in fieri , and consequently subject to the control of the Court (i). 
And there is no difference in this respect between penal and other 
actions (j); and the Court will accordingly permit the plaintiff in a 
penal action to amend, even after the time limited for bringing 
another action, provided there have been no unnecessary delay upon 
his part, and that the amendment required do not introduce any new 
cause of action (A) ; and in a late case the Court refused to allow an 
amendment in a penal action after much delay ( l ). After the terra of 
which judgment is signed, the pleadings, Jto. cannot be amended at 
common law, but by virtue of *he statutes W amendments only(m). 

After demurrer , general or special, and before argument, it is usual 
to give the other party leave to amend on payment of costs, .(ante, 
479) (rt); and it has been given in many cases even after demurrer 
argued, but before judgment, where the justice of the case required 
*t (o). The Court, however, have refused this to a plaintiff in a qui 


(d) Rutter v. Redstone , 2 Str. 837; 
Tidd, 714; and see Anon. Cro. Jac. 429; 
(irmvlle v. Smith, Id. 828; post , 850. 

(e) Poph. 102; Richards v. Rrown, 1 
Dour. 114; Hiliersdon v. Skildi oy, 2 
Str. 1182; Tidd, 9th ed. 714. 

(/) Alder v. Chip, 2 Bur. 756; and see 
1 Salk. 47; 3 Id. 31; Havers v. Bannis- 
tet , 1 Wils. 7 ; Low v. Newland , Id. 76; 
Waters v. Bovell, Id. 223. 

(#) Beaumont v. Cosin, Barnes, 17; 
Parsons v. Gill, 2 Ld. Raym. 897* See 
Moody v. Stracey, 4 Taunt. 588; Tidd, 
715 

(h) See Rex v. Mayor , %c., of Gram- 
pound, 7 T. R. 699. 

.(£) Alder v. Chip, 2 Bur. 756; Cope v. 
Marshall, Say. 285; 3 Bl. Com. 407; 


Tidd, 697; Morris v. Evans , 1 DOwl. 
P. C. 657. 

U) Richaixls v. Brown , l Doug. 114. 

(k) Cross v. Kaye , 6 T. R. 543; Mad- 
dock v. Hammett, 7 Id. 55; Wood v. 
Grimwood, 10B. &C.689; Tidd, 9th 
ed. 711 ; post, 838,837* 

(!) Wood v. Grimwood, 10 B. & C. 689. 

(m) Co. Lit. 260. See Rex v. Bishop of 
Landajf, 2 Str. 1011 ; post, 833, • 

(n) Hatton v*. Walker, 2 Str. 846; Bi- 
shop v. Stacy, Id. 954; Herbert v. Grif- 
fiths, Id. 1181; Watson v. Richardson, 
1 Wils. 226. See Drummond v. Dorant, 
4T.R.360. 

(o) 2 Saund. 5th ed. 402, and cases 
there cited ; Bishop v> Stacy, 2 Str. 954; 
Howell v. M'lvers, 4 T, R. 690; Steel v. 
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tam action (/?), in an action against bail (q), and in a hard action (r); 
and to a defendant, after the plaintiff had lost a trial (s). The party 
demurring, also, has been allowed to strikeout a "similiter which was 
entered in the issue by mistake ( t ). Als% under particular circum- 
stances, the Court have allowed the defendant to with<Ul w his demur- 
rer, and plead de novo , even after argument. (Ante? 479) («). What 
has been now mentioned holds good also where there are several issues 
in law and in fact, even after argument of the issues in law, but 
before the trial of the issues in fact; but if the issue in fact be 
tried first, and contingent damages assessed as to the demurrer, 
the Court, it seems, will not in that case allow either of an amend- 
ment, or of the demurrer being withdrawn ( v ). The Court would 
under circumstances refuse to allow a defendant amend after a 
second demurrer to the same pleading (,r). 

After error brought, those things are amendable which were amend- 
able before error brought, so long as diminution may be alleged, and 
a certiorari awarded^). 

What amendable by statute.J No process shall be annulled or dis- 
continued for the misprision of the clerks in writing one syllahle or 
letter [or word (a)] too much or too little; but as soon as the mis- 
take is perceived, it shall be amended in due form. (14 Ed. 3, st. 1, 
c, 6). And the justices before whom the record is made, or shall be 
depending by way of error or otherwise, may amend the same, *as 
well after as before judgment, in the same manner as they might have 
done by the above statute before judgment. (9 //. 5, st\, c. 4, 
made perpetual by 4 H. 6, c. 3). Neither of these statutes, however, 
extends to process of outlawry. (4 H. 6, c. 3). 

So, the Court may jljpend whatever to them seerneth to be the 
misprision of the clerks; in any record, process, word, plea, warrant 
of attorney, writ, panel, or return, which may for the time be before 
them, so that no judgment shall be reversed by reason of such mis- 
prision. (8 H. 6, c. 12) (a). So, they may amend for the misprision 
of the clerks, and also of other officers, such as sheriffs, coroners, &c., 
defects in any record, process, or return before them by way of error 
or otherwise, in writing a letter or syllable too much or loo little. (S 
IT. 6, c. 15). 

Soweriiy,6T. ( R.]73; Btfontv.Puckmore, (t) Stephen s v. Hudson, (Bail of), 2 
Barnes, 155; Mattravers v. Fossett , 3 Ld. Raym. 1137- 
Wils. 295; Hamilton v. Wilson, 1 East, (ft) Ayres v. Wilson , 1 Doug. 385; 
391; Fatten v. Bradley , 2 M. & P.78, Waters v. Ogden, 2 Id. 452; Alder v. 
81; Edmonds Walter , 2 Chit. Rep. 292. Chip, 2 Bur. 756; Cholmely v. Paxton, 
And the Court have allow'd the 3 Bingh. 1, 2 M. & P.127, S. C.j sed 
amendment, without costs, even after vide per Littledale , J., Herwowth v. 
argument; Heydon v. Thompson, MS. Fowkes, 1 Nev. & Mann. 330. 

K. B. 9th Nov. 1833; and see Solomons (v) Robinson v. Raley, 1 Bur. 322. 
v. Lyon, 1 East, 389; post, 341. See (*) See Kinder v. Paris, 2 H. B1.561. 
form of rule, Chit. Forms, 724. (y) 8 Co. 162 a/ 1 Doug. 115; Tidd, 

(p) Rex v. Holland , 4 T. R. 459; 9th ed. 714; Tidd’a Sup. 129, and the 

Evans v. Stevens , Id. 228; Wood v. cases of Mellish v. Richardson, 7 B. & 
Grimtvood, 10 B. & C. 089. C. 61V, 11 Moore, i04, 3 Bingh. 334, S. 

(q) Sarby v. Kirkus , Say. 117- C. 

(r) Noble v. King , 1 H. BI. 37- (t) 8 Co. 157a. 

(s) Jordan v.Twells, Hardw. 171. (a) See Green v. Rennett, 1 T. R. 
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In all these cases, there must be something to amend by. It 
should also be observed that the word “ clerk” imports some officer 
of the Court coming within that description ; and, therefore, the Court 
refused to allow a plaintiff in replevin, who had pleaded two bad 
pleas, and after judgment in his favour in this Court and error brought, 
to withdraw the same and plead de novo ( b ). 

What aided at common law.'] When there is any defect, imper- 
fection, or omission in any pleading, whether in substance or in form, 
which would have been a fatal objection upon demurrer; yet if the 
issue joined be such as necessarily required on the trial proof of the 
facts so defectively or imperfectly stated or omitted, and without 
which it i§ not to be presumed that either the Judge would direct the 
jury to give the verdict, or the jury would have given it; such defect, 
imperfection, or omission is cured by verdict at common law, or, in 
the phrase often used upon the occasion, such defect is not a jeofail 
after verdict (c). 

Mistakes and defects in proceedings are also often aided by the 
acts of the opposite party. Thus, where a declaration is defective in 
point of form, the defect is frequently cured by the defendant in his 
plea admitting that which was omitted or defectively stated in the 
declaration; for by admitting it, he waives all objection to the omis* 
sion or defective statement. This subject shall be noticed in detail in 
the next section. 

What aided by the statutes of jeofails.] After verdict, the want of 
a warrant of attorney, the want of an original writ or bill (cf), or any 
defects in form therein, mistakes and omissions in pleadings, misjoin- 
ing of issue, miscontinuance, discontinuanQg|, misawarding of jury 
process, and the omission of a capiatur or miWFicordia in a judgment, 
are aided by the several statutes 32 II. 8, c. 30; 18 El. c. 14; 21 J. 1, 
c. 13; and 1C & 17 C. 2, c. S (<?); and the same defects are now aided 
after judgment by confession, nil dicit , or non sum informatus , by 
stat. 4 & 5 A. c. 10, s. 2, u so as there be [an original writ or bill (/) 
and] warrants of attorney duly filed.” Also, all defects in writs, 
original (/) or judicial, or bills (/ ), are aided after verdict by stat. 5 
G. 1, c. 13. Tfigse several statutes shall be more particularly noticed 
in the nlxt section. 

Of these, the statute 32 II. 8, c. 30, extends to penal actions (g) ; 
but there is a proviso in the others that they shall not extend to 
criminal proceedings, nor to any writ, bill, action, or information upon 
any popular or penal statutes, other than such as concern the cus- 
toms and subsidies of tonnage and poundage. (See 16 & 17 (7.2, 
c. 8)(A). 

783; Morse v. James, Willes, 125. moved from inferior courts. 

(6) Green v. Miller, 2B. & Adol. 781. (e) See Bui. N. P. 322, 323. 

(<•) 1 Saund. 223, 5th ed., and cases (/) See note (d), supra. 

there, and 1 Chit. PI. 5th ed. 710 to 725. far) Wynne v. Middleton, 2 Str. 1227, 

(d) The original writ or bill is now 1 Wils. 125, S. C.; Jiichards v. Brown , 

abolished by the 2 W. 4, c. 39, except 1 Doug. 115. 

in ejectment which is founded on ori- (It) Hex v. Miden, 1 Str. 62; Cowp. 
ginal writ or bill, and in actions re- 382; 3 Salk. 130; Hardw. 409. 
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Although in some of these statutes the Court are directed to amend 
the defect, yet an actual amendment is never made, but the benefit of 
the statutes is attained by the Court’s overlooking the exception (k). 
And for this reason, if error be brought foi^tny defect aided by these 
statutes, no costs are given to the plaintiff in error, even although 
the amendment be made ; for the Court might have given judgment on 
the writ of error without making the amendment, in the same manner 
as if the amendment had been actually made (/). 


Sect. 2. 


Amendment , tyc. in partmdar Cases, 

Warrant of attorney .] The want of a warrant of attorney is aided 
after verdict by 18 El. c. 14, (and see 32 II. 8, c. 30), although not 
perhaps after judgment by default. (See 4 & 5 A. c. 16) (m). If, 
however, error be brought for want of a warrant of attorney, after 
judgment by default, the opposite attorney should file his warrant, 
and have it returned on the certiorari . (Vol. 1, 349, 360) («). 

Also, any mistake or defect which can be attributed to the nm- 
prision of the clerks, may be amended even after error brought, by 
8 II. 6, c. 12. Thus, the Court allowed of amendment in the sur- 
name of the attorney, and in the addition, in order to make the war- 
rant correspond with the declaration (o). 

If a plaintiff under age appear by attorney, in personal actions or 
ejectment, it is aided an verdict by 21 /♦ 1, c. 13, and after judg- 
ment by confession, nil dicit, or n<m sum informants , by 4 & 5 A. 
c. 16, s.% 


Original writ or bill.] When the proceedings by original writ were 
in existence (/>), if the original writ were defective, through any mis- 
prision of the clerks, it might have been amended; (8 H. 6, c. 12) (7); 
if the defect arose from a mere variance between the original and the 
pracipe, caused by the mistake of the cursitoror his clerk, the cursitor 
would set it right as a matter of course, and reseal the writ (r) ; but 
if the defect had originated in any other manner, you might have 
got the writ amended upon petition to the master of the rolls ( s ). 

Also, when the proceedings by bill were in existence ( l ), a bill upon 


(*) 3 Bl. Com. 407. 

(t) Conden v. Coutter, Hard w. 314. 

(m) See Bradham \. Taylor, 1 Wils. 
85. 

(n) And see Philips v. Smith , 1 Str , 
136. 

( 0 ) Richards v. Brown , 1 Doug 114. 

(p) See now the 2 W. 4, c. 39. 

(q) See Green v. Miller , 2 B. & Adol. 


781; 8 Co. 159; King v. The Bishop of 
Carlisle , Barnes, 9; Browne v. Ham- 
mond, Id. 19; Greenwood v. Richardson, 
Id. 16; Lasgin, Demandant, Rawlins , 
Tenant, Pullen , Vouchee, Id. 22. 

(r) Smith v. Wilmer, 3 Atk. 599. 

(*) See Carr v. Shaw, 7 T. R. 299. 

(t) See now the 2 W. 4, c. 39. 
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the file might have been amended, at any time before plea pleaded, 
as of courfe; or afterwards, upon application to the Court for that 
purpose, (it M. 10 G. 2, r. 2, b). Thus, a plaintiff was allowed to 
insert a special memora^um in his bill filed, even after error brought, 
upon payment of costs^«). But the Court refused to allow an 
amendment to be made in the bill, as to the name of the defendant, 
after a misnomer pleaded in abatement, where the amendment was 
not warranted by the process upon which the defendant was brought 
before the Court (x). 

Also, every defect in form in an original, the want of pledges or of 
the sheriff’s name being returned on it, or the want of pledges upon 
a bill, were aided after verdict by slat. 16 & 17 C. 2, c. 8, and after 
judgment by confession or default by stat. 4 & 5 A. c. 16, s. 2; and 
all variance between them and the^jeclaration was aided after verdict 
by stat. 21 7. 1, c. 13; and after judgment by confession or default 
by 4 & 5 A. c. 16, s. 2. 'Also, after verdict, every defect in form or 
substance in an original writ or bill, and all variance between them 
and the declaration or other proceedings, were aided by 5 G. 1, 
c. 13 (?/). And lastly, the want of an original or bill was aided 
after verdict by 18 El. c. 14; but not after judgment by confession 
or default (4 A. c. 16, s. 2), nor after judgment upon demurrer or nut 
tiel record . (2 Saund. 101 r). 

As to defects in plaints levied in inferior courts, see Feathers v. 
liryan, 1 Wils. 180. 

Process .] Process is amendable for misprision of the clerks, at any 
time, by 14 Ed. 3 r st. 1, c. 6; 9 H. 5, st. 1, c. 4; 8 II. 6, c. 12; and 
8 II. 6, c. 15 ; provided there be something to amend by (*). Thus, 
before the recent alteration of process for commencing actions, a ca- 
pias ad respondendum might ha,ve been amended in the names, though 
not in the number, of the parties (a), in the teste (6), in the return (c), 
and the like. And, in a late case, the Court of Exchequer allowed an 
amendment of the writ and declaration in an action brought by the 
assignees of a bankrupt, by adding the name of the official assignee, 
the defendant not swearing that he had been defending the action on 
that account (d). So, the Court have amended a nonbailable bill of 
Middlesex, or latitat, if any material mistake were made in it; as 
where it was “to answer the plaintiff in a plea of debt,” (instead of 
trespass, with an ac etiam in debt), the Court allowed it to be 
amended ( e ). So, where thdre was a mistake in the return of a bill 

(«) DickinMi v. Plaisted , 7 T. It. erford v. Mein, 2 Smith, 392. 

474; Boys v. Edmcads, 2 Chit. Rep. 22. (ft) Bourchier v.Wittle, 1 H. Bl. 291; 
See Rust on v. Owston, 2 Blngh. 469, 10 Davis v. Owen , 1 B. & P. 342. 

Moore, 194, S. C. (c) Walker v. Hawkey , 5 Taunt. 853; 

it) Lapiere v. Germain, 2 Ld. Uaym. Adams v. Luck, 6 Moore, 113, 3 B.& 
859, 2 Salk. 235, 1 Salk. 50, S. C. B. 25, S. C.; infra, n. (ft). 

(y) See l Saund. 318. ( d ) Baker v. Heaver, 1 C. & M. 112. 

(s) See Green v. Rennett, 1 T. R. (e) Cox v. Munday, 1 W. Bl. 462. See 
782. Vol. 1,111. 

(a) Carr v. Shaw , 7 T. R. 299; RuTft- 
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of Middlesex, the Court allowed it to be amended (/). * And it was 
usual to alter the return of writs, where they were not executed, and 
get them resealed (g); and this, even when writs were stamped, was 
allowed, provided the writ could haveffceen made returnable as 
amended, at the time it bore teste (h). But if a writ were returnable 
on a dies non juridicus, as in such a case it was altogether void , it could 
not be amended (i). The same principle upon which these cases were 
decided would still be applicable to a writ of summons, distringas , 
capias , or detainer issued under the 2 W. 4, c. 39. The Court may 
permit an amendment, even after a rule nisi obtained to quash the 
writ ( k ). Amendments in bailable process are not, in general, al- 
lowed without discharging bail ( l ). 

But, although the Court will thus allow the writ 4o be amended, 
they will not allow an amendment of the copy of it after service; 
for the copy is the act of the party over which the Court have no con- 
trol (m). 

If the defendant or his attorney take the declaration out of the 
office, he thereby waives all irregularities and defects in the process, 
service of process, or appearance ( n ). Or, if process be merely ir- 
regular, the irregularity is waived by the defendant’s waiting the ex- 
piration of the time for appearance, without taking advantage of the 
irregularity ( ante, 783), or by his entering an appearance ( o ) ; but it 
has been held that it would not be waived by the plaintiff’s entering 
an appearance for him (p). So, such irregularity is waived by ob- 
taining time to put in bail, &c. (Ante, 738). 

After verdict, every defect in a judicial writ, in substance or in form, 
or variance between it and the declaration or other proceedings, is 
aided by 5 G. l,c. 13. So, miscontinuance, discontinuance,' or mis- 
conveyance of process, is aided after verdict by 32 H. 8, c. 30, and 
even in penal actions, after judgment'by confession or default, by 4 & 
5 A. c. 1C, s. 2 ( q ). 

It may, perhaps, be necessary to add, that defects in mesne process 
can never be the subject of a writ of error. 


Appearance.] Where the plaintiff’s attorney by mistake entered 
an appearance for the defendant by a wrong name, the Court, upon 
application, ordered the filacer to amend the appearance, the de- 
fendant being correctly named in the writ (r). 

The Court have refused to amend the bail-piece in a bailable ac- 
tion, unless with the consent of the bail (s); and the Court of Com- 


(/) Reubcl v. I*reston, 5 East, 291; 
ami sec Green v. Rennett, 1 T. R. 782; 
supra , 838, n. («?). 

(g) Israel v. Middleton , 1 Chit. Rep. 
321,398. 

(ft) Durdon v. Hammond, 2 D. & R. 
211, 1B.&C. 111,S.C. 

(i) Kenworthy v. Peppiatt, 4 B. &Ald. 
288. 

(ft) Walker v. Hawkey, 6 Taunt. 
853; Adams v. Luck , 6 Moore, 113, 3 B. 
& B. 25, S. C. 

(/) Inman v. Huish, 2 N. R. 133; 
Marsh v. Blackford, 1 Chit. Rep. 323; 
Bradshaw v. Davie, Id. 374; ante. Veil. 1, 
103, 111; Hutchinson v. Hyde, Oct. 10, 


1828, Chit. Sum. Pra c. 29. 

(m) Uirficld v. Street, 10 Binch. 27 
(«) Caswall v. Martin, 2 Str. 1072; 
Morgan v. Luckup, Hardw.242; ante , 
783. 

(o) Doe v. Butcher, 3 T. R. 611; Cat- 
ten v. Harwich, 1 Str. 155; Hole v. • 
Finch, 2 Wils. 393. 

(p) Doe v. Bu tciier, 3 T. R. 611; 
WestaU v. Finch , Barnes, 40G. 

(?) Humble v. Bland, 6 T. R. 255. 

(r) Wheston v. Packman, 3 WHs. 49. 
See Goodright v. Wright, 1 Str. 33; 
Stratton v. Burgis, Id. 114; Power v. 
Jones , Id. 445. 

(*) 1 Barnard. 214. 
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mqn Pleas have refused it, upon the application of the bail to the 
sheriff, after an action against them upon the bail bond arid comperuit 
ad diem pleaded (0* That Court have also refused to allow an 
amendment of the sum iopbail- piece in error, even with the consent 
of the bail, the effect of thr amendment being merely that, if allowed, 
the writ of error would be a supersedeas of execution («). 

The Court of Common Pleas have also ordered the recognizance 
of bail to be amended, where the application was made on the part 
of the bail (a:); but they have refused to do so, where the bail had 
not assented to it (»/)• 

As to when a defect in the appearance is waived, see ante, 783. 

Declaration.'] The declaration nuK be amended, at common law, 
in the title (z), in the venue, {ante, 1w)> in the parties' names (a), and 
in the body of the declaration, in form ( b ), or substance ( c ). And this 
amendment will be allowed even in penal actions (ante, 832), or in 
an action against the marshal for an escape ( d ), provided the amend- 
ment do not introduce any new substantive cause of action, or new 
charge against the defendant (e). But in other actions, (provided the 
bail be not prejudiced), the Court will allow the plaintiff to add even 
a new count, upon payment of costs (/) ; and this even after two terms, 
provided the counts intended to be added contain no new causes of 
action (g). And the Court of Common Pleas have, under particular 
circumstances, allowed the plaintiffto amend his declaration, by chang- 
ing it from assumpsit into debt even after six terms from the return of 
the writ ( h ). And in a late case, where the plaintiff declared in tres- 
pass, instead of case, for an injury occasioned by the negligent driving 
of the defendant’s servant, this Court allowed the plaintiff to amend 
the declaration into case, notwithstanding the application was not 
made until after two terms frofn the return of the writ (i). But in 
a later case, where the plaintiff commenced his action in Hilary 
Term, 1831, and declared in trover; the parties went to issue, and 
the plaintiff’ was put under a peremptory undertaking to try; in Mi- 
chaetmas Term, 1832, having been advised that the action was mis- 

(f) Bingham v. Dickie, 5 Taunt. 81£; (d) Barnes v. Epics, 2 Moore, 561, 8 

but see Anderson v. Noah, IB. & P. 3fi Taunt. 515, S. C.; Brazier v. Jones, 0 
, («) Reed v. Cooper, 5 Taunt. 320. ■ B. & C. 196. 

(x) Holliday v. Fitzpatrick, 4 Taunt; (e) Cross v. Kaye, 6 T. R.544; Mad- 
875. dock v. Hammett, 7 T. R. 55. See 

(p) Tahrum v. Tenant, 1 B. & P. 481 ; tyoodrojfe v. Williams , 6 Taunt- 19; 
Facet v.Vanthiennen, Barnes, 59; Veim&Horston v. Shilliter , 6 Moore, 490; 
v. Warner, 3 Taunt. 263; but see Mann Sweeting v. Halse, 4 M. & R. 383; Mor- 
v. Calow, 1 Taunt. 221 . ris v. Evans, 1 Dowl. P. C. 057. 

(s) Coutamfie v. he Rtiez, 1 East, (/) I)oe d. Beaumont v Armitage, 1 
133; St/monds v. Parmenter, 1 Wils. 78; D. & R. 173; Tidd, 644. See Executors 
Stork v. Herbert, Id. 242; Wilkes v. of the Duke of Marlborough v. Wid- 
Earl of Halifax, 2 Wils. 256; Brazier more, 2 Sir. 890; Brown v. Crump, 6 
v. Jones, 6 B. & C. 196. Taunt. 300. 

(«) See Smith v. Fuller, 1 Ld. Raym. (g) MS. E. 1820. 

116. - Qi) Billing v. Flight, 6 Taunt. 419; 

(5) Marshall v. Riggs, 2 Str. 1162; Billing v. Poolej/, id. 422; and see At- 
Stroud v. Tilly, Id. Jtinson v. Bell, 2 M. & R. 292, 302, 8 B. 

(e) Bondfield v. Milner, 2 But. 1098; &C. 277, S. C. 

Havers v. Bannister, 1 Wils. 7- (i) MS. ; also another MS. M.T. 1828. 
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conceived, he moved for leave to substitute a count in detinue Sot 
that in trover, and add one in debt, and it was sworn that no new 
ground of action was contemplated; the Court refused the applica- 
tion (I), * life- 

Also, where a jury gave more damagerroan were laid in the de- 
claration, the Court, upon application of the plaintiff, granted a new 
trial, and gave him leave to amend the declaration by increasing the 
damages (j). But where a verdict was taken for the damages laid 
in the declaration, subject to an award, the Court refused to allow 
the plaintiff* to amend his declaration by increasing the damages* al- 
though it appeared from the affidavit that a larger sum would pro- 
bably be proved before the arbitrator (k). The Court have enter- 
tained the application for an amendment in these respects, even after- 
a plea in abatement for the Uptake sought to be amended (£), or 
after issue joined (to), or the record takeg down for trial and with- 
drawn (n), and even after verdict, under particular circumstances (o'). 
They have allowed it also after issue joined on nul tiel record (p) ; 
they have also set aside a nonsuit, and allowed the declaration to be 
amended as to the error for which the plaintiff was nonsuit (q); and 
have set aside a verdict for plaintiff’, upon his application, and 
amended the declaration by increasing the damages (r). 

As to the amendment of a declaration in ejectment, see ante , 535, 
536. 

Before plea, the declaration may be amended without costs, ex- 
cepting the coasts of the application ; after a general issue and before 
entry, if amended in substance, the plaintiff must pay costs; or if 
amended in form, it may be without payment of costs; but after u 
special plea or demurrer, it can in general be amended only,|ipon the 
terms of paying costs. (II. M. 10 G. 2, b\ and see R. M. 1654, s. 13). 

If there be any defect in the declaration arising from the misprision 
of the clerks, it may be amended at any time, by leavg of the Court. 
(8 H. 6, c. 12) (s). When the proceedings by bill existed, the de- 
claration might have been amended by the bill on the file; and for 
this purpose the Court would, if necessary, allow anew bill to be filed 
in order to amend (<). 

Having stated whab defects in declaration are amendable, we 
shall now see what are aided, either at common la\y, or under the 
statutes of jeofails (u). A declaration is aided at common law, after 

(t) Green v. Mitton, 4 B & Adol. 3G9. Sj/monds v. Parm enter, 1 Wils. 

(j) TomlinsoH v. Blacksmith, 7 T.R. , 87; Black more v. Ftemj/npr, 7 T. R. 447 

132; and see 2 Chit. Rep. 27, (ft)- ' (d); Doubleday v. 2 Chit. Rep. 

(k) Pearsc v. Cameron, 1 M. & Sel. 675. 27. 

(/) Garner v. Anderson, 1 Sir, 11; (y) Williams v. Pnm,‘ 5 B. & Aid. 

Mestaer v. Hertz, 3 M. & Sel. 450 ; 890; Hothead v. Abrahams. 3 Taunt. 

Owens v. Dubois, 7 T. R. 698. 81; .Dartnall v. Howard, Chit. Sum. 

(m) Executors of the Duke of Marl- Prac. 149. 

borough v. Widmore, 2 Str. 890. (r) Tomlinson v. Blacksmith, 7 T. R. 

(n) Mace v. Lovett, 5 Bur. 2833; Ci'oss 132. 

v. Kaye, 6 T. R. 543; Morris V. Evans, (») See 1 Doug. 116; Moody v. Stra- 
1 Dowl. P. C. 057 ; ante, 831 . cey, 4 Taunt. 588. 

(o) Wilder v. Handy, 2 Str. 1151; (f) Russels. Martin, 1 Str. 583; Mar- 

Smith v. Fuller, 1 Ld. Raym* 116; see shal v. Higgs, 2 Id. 1162. 

Marriott v. Lister , 2 Wils. 147. Vicars (u) See fully, 1 Chit. PI. 5th ed. 710 
v. Huydon , 2 Cowp. 841, to 725. 
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verdict, where there is any defect, imperfection or omission in it, 
Whether in substance or in form, for which the defendant might have 
demurred, but the facts so de^c^ely stated or omitted are such as 
must necessarily have proved at the trial in order to entitle the 
party to the verdict heUBnbtained. (Ante, 8 34). Thus (where be- 
fore stat . 4 & 5 A. c. 16, $. 9, which rendered attornment unnecessary) 
an action was brought for rent by the bargainee of a reversion, and 
the declaration omitted to allege attornment of the tenant, and upon 
nil debet pleaded there was a verdict for the plaintiff, the omission 
was holden to be cured by verdict (x); but it \yould have been a fatal 
objection after judgment by default (y). So, if the grant of aWever- 
sion or incorporeal hereditament be pleaded, and it is not alleged to 
have been by deed, or a feoffment, J>e pleaded without livery, yet if 
the grant or feoffment be put in issdflHwmd found by the jury, the omis- 
sion is cured by the verdict (*); bunt would be fatal after judgment 
by default. So, in an action for a malicious prosecution, if the de- 
claration do not allege that the prosecution is at an end, it is fatal 
upon demurrer or after judgment by default (a), but is cured by ver- 
dict (b). So, an ambiguous expression in a declaration, is cured by 
verdict, and must afterwards be taken to have been used in that 
sense which would sustain the verdict (c). But if the plaintiff, in 
his declaration, either state a defective title, or totally omit to state 
any title or cause of action whatever, a verdict will not cure the de- 
fect, either at common law or under the statutes of jeofails (d). Thus, 
in an action on a bill of exchange against the indorser, where a de- 
mand upon and refusal by the acceptor was not alleged in the decla- 
ration, the omission was holden not to be cured by verdict (e). So, 
in an action against an heir upon the bond of.his ancestor, if the de- 
claration omit to state that the ancestor in his bond bound himself 
and his heirs, the omission is not cured by verdict (/). Surplusage, 
however, does not vitiate, after verdict (g). 

The following defects in a declaration are cured after verdict by 
the statutes of jeofails, and after judgment by confession or default 
by 4 & 5 A. c. 16, s. 2 ; mispleading, insufficient pleading or jeofail, 
or other default or negligence of the parties, their counsellors or at- 
tornies ; (32 II. 8, c. 30); lack of averment, of any life, so as the 
person be proved to be alive; (21 /. 1 , c. 13); want of form in any 
count, declaration, plaint, bill, suit, or demand; (18 EL c. 14) (h) ; 
want of profert, or the omission of vi et armis ( i ), or contra pacem; 
mistaking the Christian name 4 or surname of either party, sums, day, 

(x) Hitchen v. Stevens, 2 Show. 223 ; 'll. & C. 304, 2 D. & R. 450, S. C. 

Uushton v. Aspinall, 2 Doug. 683; 2 (d) Rushton v. Aspinall, 2 Doug. 683, 

Saund, 305a, (». 13). 658, 628, n.; Small v. Cole, 2 Bur. 1159; 

(y) Vandeput v. Lord, 1 Str. 78. Weston v. Matson, 3 Id. 1728; Roe d. 

(') Hut, 54; Spieres v. Parker, 1 T. Wrangham v. Hersey, 3 Wils. 275; 

R. 145.’ Spieres v. Parker, 1 T. R. 141—146; 

(a) Waterer v. Freeman, Hob. 267; Bishop v. Hayward, 4 T. R. 472. 

Parker v. Isingley, 10 Mod. 209; 1 (e) Rushton v. Aspinall, 2 Doug. 679. 

Doug. 205; Morgan v. Hughes, 2 T. R. (f) 2 Saund. 136, 137 «• 

22.% .see 5 Price, 540; Pippet v. Hearn, (g) Bui. N. P. 321; Cro. Jac. 94. 

It B. & Aid. 634. \h) See v. Lee, 1 Ld. Raym. 211. 

(b) 1 Saund. 228 c. (i) Parker v. Bailey, 4D.& R. 21 5. 

<c) Lord Huntingtowcr v. Gardiner, 
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month, or year, in any bill, declaration, or pleading, being right in 
the writ, plaint, roll, or record* preceding, or in the same roll or re- 
cord wherein the same is committed, whic h the party might have 
demurred and shewn the same for causeSl the want of prout patet 
per recordum ; or the want of a right v®Re,so as the cause were 
tried by a jury of the proper county where the action is laid (and 
which is holden to aid the defect of a mistrial of a local action in a 
wrong county (A*) ); or any other matters 'of the like natiiure, not being 
against the right of the matter in suit, nor whereby the issue or trial 
are altered. (16 & 17 C. 2, c , 8) (/). But in no case is a declaration 
aide&by these statutes, where the plaintiff either states a defective 
title, or totally omits to state any title or cause of action in it. (Su- 
pra). A variance in point of form, between the decoration and the 
original or bill, is aided aftelB|ferdict by 21 J, 1, c. 13; and after 
judgment by confession or default, by 4 A . c. 1 6, s . 2. Also, after 
verdict, all variance between the declaration and the original or bill, 
whether in form or in substance, is aided by 5 G. 1, c. 13. 

As to the time for pleading after an amendment of the declaration, 
see Vol. 1, 196. A declaration in ejectment, as we have seen, (ante, 
535, 536), may be amended as well after as before plea pleaded, in 
the same manner as declarations in other actions. 

Particulars of demand .] If a bill of particulars be incorrect, the 
party who delivered it may have leave to amend it; or, if not suffi- 
ciently explicit, the party may take out a summons and obtain an 
order for further particulars. (Ante, 776). 

Plea , replication, #c.] Pleas, replications, and subsequent plead- 
ings, may be amended at common law, whilst they are in paper, by 
leave of the Court, upon payment oncosts. {Ante, 832) ( m ). They 
have allowed a plea of a judgment by an executor to be amended in 
the sum for which the judgment was recovered, although the appli- 
cation was not made until nearly three years after issue joined (»). 
They have allowed a replication to be amended, after the cause had 
been carried down to trial and made a remanet ( o ); and where a re- 
plication to a sham plea was defective, the plaintiff had leave to 
amend, without payment of costs, after demurrer argped ( p ). Even 
after verdict, the Court have allowed of an amendment, by inserting 
the similiter after the replication, instead of an “ &c.” (</) ; and in 
a recent case in the Court of Common £leas, where the plaintiff had 
omitted to reply to one of the defendant’s pleas, and the defendant 

(k) Mayor, Sgc., of London v. Cole, 7 (n) Skutt v. Woodward , 1 H. Bl. 238; 

T. R. 583; Maitland v. Taylor , 2 Ld. and see Prior v. lluke of Buckingham, 
Rayra, 1212; Bailiffs and Citizens of 8 Moore, 584; Olderehaw v. Tlupnpson, 
Litchfield v. Slater, Willes, 431; and 1 Stark. Rep. 312. 
see Meller v. Barber, 3 T. R. 387; 1 (<>) Cope v. Marshall, Say. 285, 

Saund. 247. (/>) Solomons v; Lyon, 1 East, 369; 

(?) See 1 Saund. 247a, and the cases Heydon v. Thompson, MS. K. B. 9 No v . 
there cited; also 1 Saund. 241 b, 220 a; 1833. 

2 Saund. 7 a. ( q ) Sayer v. Pocock, Cowp. 407. 

(m) Low v. Newland, 1 Wils. 76. 
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added the similiter as if the plaintiff had replied, the Court allowed 
the plain tiff to amend by inserting the replication, after verdict, upon 
payment of costs of the t .application, the merits of the case having 
b£en tried upon the othW|sues (r). The Court, however, have re- 
fused to allow a replicatUn to be amended after a nonsuit (s) ; and 
after a verdict set aside, in an action against an executor ( t ). Nor 
will the Court in general allow t^e replication to be amended, in 
hard actions, particularly after demurrer argued j and, on the other 
hand, they will not amend a plea in abatement («). In a late case 
in the C. P., the general issue having been pleaded to an action for 
an assault, and a verdict found, for plaintiff, and a new trial granted 
on payment of costs, the Court would not allow the defendant to 
withdraw the general issue and plead accord and satisfaction (,r). 

As to withdrawing pleas or replil|Jions, and pleading or replying 
de novo , see Vol. 1, 210. ^ 

Also, the pleadings may be amended at any time, as to defects, 
which, in the opinion of the Court, have originated from the mis- 
prision of the clerks. (8 H. 6, c. 12)(y). They may be amended by 
the draft under counsel's hand (*)* or by the paper book (a). 

Pleas, replications, &c. are aided, at common law, after verdict for 
the party who pleaded- them, in the same cases as declarations, 
namely, where the matter defectively stated or omitted (not amount- 
ing to a defective title or the omission of title,) is such as must ne- 
cessarily have been proved at the trial, in order to entitle the party 
pleading to the verdict he has obtained. (See ante , 834) (b). But 
where there is a defect, omission, or imperfection, though in form 
only, in some collateral parts of the pleading that were not in issue 
between the parties, so that there can be no room to presume that 
the defect or omission has been supplied by proof, a verdict will not 
cure it at common law (c), although in some cases it would under 
the statutes of jeofailsi Thus, where a replication should have 
averred that the cattle were levant et conchant on the plaintiff’s 
land, and issue was taken on a prescription only, a verdict in favour 
of the prescription was holden ttdt to aid the omission of this aver- 
ment, at common law (d) ; although it would now be aided by the 
statutes of jeofails. Also, where, a plea confesses the action, but 
does not sufficiently avoid it, the? plaintiff, we have seen, (ante, 
829), may move for judgment non obstante veredicto. 

In pleas, replications, &c. the following defects are aided after 
verdict by the statutes of jeofails, and after judgment by confession 


(r) Cooke v. Burke , 5 Taunt. 184; (z) Hatton v. Walker, 2 Str. 840; 

and see the cases, po*f,'844, n. (m). Ramsey v. Bird, Cro. El. 258. 

(s) Hutchinson V. Brice, 5 Bur. 2G92. (a) 8 Co. 181 6; Parsons x. GW, 1 

(t) The Bank ' of England v. Morris, Salk. 50, 88, 2 Ld. Raym. 895, S. C.; 

2 Str. 1002. * Tidd, 651. 

(w) Pr. Reg. 21; 1 Sellon,275. See ( b ) Bui. N. P. 321; 1 Chit. PI. 5th 

ante, 832, 479. ed. 710 to 725. 

(x) Price v. Sever n, 7 BiOgh. 402, 5 ' (c) 1 Saund 228 a. 

M. & P. 250, 1 Dowl. P. C. 215, S.,C. (d) France v. Tringer, Cro. Jac. 44. 

\y) Green v. Miller , 2 B. & Adol. 782. 
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or default, by 4 & 5 A. c. 16, s. 2 : mispleading, lack of colour, in- 
sufficient pleading or jeofail, or other default or negligence of the 
parties, their counsellors or attofnies ; J32 H. 8, c. 30); lack of 
averment of any life, so as the person b^Proved to be alive ; 

J. l,c. 13); want of profert, or mistaking the Christian name or 
surname of either party, sums, day, month, or year, in any plead- 
ing, being right in any writ, plaint, roll, or record preceding, or in 
the same roll or record wherein the same is committed, .to which the 
other party might have demurred, and have shewn the same for 
cause ; want of the averment of “ hoc paratus est verificare” or of 
“ hoc paratus est verificare per recordum or for* not alleging 
sprout patet per recordum or any other matters of the like na- 
ture, not being against the Ei ght of the matter the suit, nor 
whereby the issue or trial arefpered* (1(> & 17 C. 2, c. 8). 

• 

Notice of set-off i^c.] The Court of Common Pleas have refused 
to allow a notice of set-off to be amended (e); it may be doubted, 
however, if this Court would not allow of the amendment in all 
cases where they would allow of a plea of set-off to be amended ; at 
all events they would in such cases allow the plaintiff to withdraw 
his general issue, and plead it again with a new notice of set-off, as 
mentioned Vol. 1, 210. 

liven after a trial the Court granted a new trial, and gave the de- 
fendant leave to plead de novo f with a proper notice of his intention 
to dispute the act of bankruptcy, &c. the former notice having been 
too general (f). 

Demurrer.'] A demurrer cannot be amended without the consent 
of the opposite party (g). 

Writ of inquiry.] Defects or errors in a writ of inquiry may be 
amended by the award of it on the roll ( h ). Where the writ and 
inquisition were lost, the Court ordered new ones to be made out 
according to the sheriff’s notes, and that the costs before taxed 
should be indorsed by the master (t). The want of a writ of in- 
quiry, however, is said to be aided by the statutes of jeofails (j). 

Issue.] The misjoining of issue, or an issue otherwise informal, 
is aided after verdict by 32 H. 8, c. 3P ( k ) ; so are miscontinuance 
and discontinuance, by 32 H. 8, c. 30. ( See Vol. 1,349) (/). The 
want of a similiter is also aided by or is at least amendable under 


(«) Anon. Barnes, 294. 

( f) 6B. & C. 537, n. ; and see the 
cases, ante, 984. 

(A”) Maynard v. Hopkins, Say. 46. 

(A) Johnson v. Toutmin , 4 East, 173; 
Gtndenv, Coulter, Hardw. 314; Hughes 
v. Alvarez, 1 Str. 684; Ingham v.Chis- 
hutl, Barnes, 15; ante, 513. 

(i) Bean v. Elton, 2 Str. 1077. 


(J) lies v. Pitt, 2 Ld. Raym. 1397; 
Mallory v. Jennings , 2 StT. 878. See 
ante, hi 1,512. ; 

(A 1 ) Payne v. Buskin, 1 Stark* 74* 

\k) 2 Saund. 319; Bui. N. Pi 321; 
Cary v. Hinton , 2 Str. 973. 

(1) Humble v. Bland , 6 T* R. 255; 2 
Saund. 1 e. 
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stat. 8 II. 6, c. 12 (m ) ; and even where the plaintiff added the si - 
militer to a rejoinder concluding with a verification, instead of tak- 
ing issue and concluding $o the country, the Court allowed the re- 
cord to be amended afi|| verdict (n). (Ante, 841). Also, if the 
similiter be added in the name of the defendant, instead of the plain- 
tiff, or the contrary, it is aided after verdict by the above statute (o), 
or may be amended (p). 

If the issue vary from the declaration or other pleading, accepting 
the issue will be a waiver of all objection on that account. (Ante, 784, 
Vol. 1, 220). If it vary from the record of nisi prius, the objection 
should be made at the trial, otherwise the Court will deem it aided 
by verdict, or will amend the nisi prius record by the roll (r) ; and 
if in such case, the nisi prius record agree with the declaration deli- 
vered, a variance between it and thlfissue is not material, even al- 
though the objection be m^ide at the trial (s). 

An immaterial issue is not aided either at common law or by 
^statute (/) ; but the Court in such a case usually grant a repleader. 

' See, upon this subject, 2 Saund. 319 6; Staple v. Hayden , 2 Salk. 
579, 2 Ld. llaym. 922, S. C . 

The Court, we have seen, will allow the issue roll to be amended, 
even after verdict, if the amendment do not alter the substance of 
the issues bejpveen the parties. (Ante, 841) («), They would also, 
when the proceedings by bill existed, allow of an amendment, by 
4 the insertion of a special memorandum of the term in which plain- 
tiff filed his bill, even after error brought. (Ante, 836). And where 
there was a mistake in the title of the issue, the Court allowed the 
plaintiff to deliver a new issue properly intituled (v). 


Jury proem.] The Court may amend the jury process, at any 
time, for defects arising from the misprision of the clerks, b y S H. 
6, c. 12 (x). The distringas may be amended by the venire; and 
the venire, by the award of it on the roll. 

If jury process be awarded to a wrong officer, upon an insufficient 
suggestion ; or if the visne be in some part misawarded, or sued out 
of more or fewer places than it ought to be, so as some one place be 
rightly named; or if any of the jury who tried the issue be mis- 
named cither in the surname (y) (Vol. 1, 294) or addition, in the 
jury process or return thereto, so as it be proved that it was the 


(m) Sayer v. Pocock , Cowp. ‘407; 
Render v. Bloom , 2 Bingh. 384, 9 Moore, 
741, S. C.; Wright v. Horton, 1 Stark. 
400, 2 Chit. 25, 6 M. & Set. 50, S.C. 
Sed vide Griffith v. Crock ford, 3 B. & B. 
I, 6 Moore,’ 51, S. C.; Ferrers x.Weal, 
.2 Moore, 21 >. 

(«) Grundy v. Mell, 1 New Rep. 28; 
and see Cooke v. Burke, 5 Taunt. 104. 

(o) Rawlxmc v. Hickman, 1 Str. 551; 
Harvey v. Peake, 3 Bur. 1793; Birton v. 
J Handel, Cro. Jac. 67: Bui. N. P. 320. 

: (/>) GrvenuHHMt v. Piggott, 3 Salk. 31. 
O') Leeman v. Allen, 2 Wils. ICO. 


(*) Shepley v. Marsh , 2 Str. 1131 ; post, 
845, n. M. 

(t) Bui. N. P.321. 

(w) Sayer v. Pocock, Cowp. 407; 
Grundy v. Mell, 1 New Rep. 28; Cooke 
v. Burke, 5 Taunt. 164. 

(v) Beaumand v, Stewart , Barnes, 
18. 

{.r) See Bullock v. Parsons , 2 Salk. 
454, 2 Ld. Raym. 1143, S. C.; Rex v. 
Roberts, 2 Str. 1214; Philips v. Smith, 
1 Id. 136. 

(id See Hill v. Yates, 12 East, 229. 
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same man who was meant to be returned ; or if there be no return 
to the said process, so as the panel of the jurors* names be returned 
and annexed to it; (see 6 G. 4, c. 50, s . 15, Vol. 1, 260) ; or if the 
returning officer’s name be not to the return, so as it be proved that 
the writ was returned by the returning officer ; all these several de- 
fects are aided after verdict by 21 /. 1, c. 13 (»). Also, by 5 G . 1, 
c. 13, every defect or fault in judicial writs, and every variance be- 
tween them and the other proceedings, is aided after verdict ; and 
as this statute relates to judicial writs generally, it seemingly in- 
cludes jury process (a). And lastly, the want of a venire is aided 
after verdict ( b ). 

Nisi prius record .] The Court may amend the record of nisi prius 
at any time, for a defect arisin£|frotn misprision of fhe clerks. (8 
H. 6, c. 12; 8 11. 6, c. 15) (c). It may be amended by the issue 
roll(<i). Where the issue in ejectment fvas against seven defen- 
dants, and the nisi prius record, by mistake, against five only, the 
Court amended the nisi prius record, after verdict, by adding the 
names of the remaining two defendants (e). But where the mistake 
was in th ejurata, the day of nisi prius therein not having been al- 
tered after the cause was made a remanet , and the subsequent trial 
appeared of course to have been had after the day of tdsi prius, the 
Court of Common Pleas held the trial to be coram non' judice, and 
refused to amend th ejurata and distringas, but awarded a venire de 
novo (f). For variance between the nisi prius record and the issue, 
the objection must be made at the time of the trial, for the Court wilr 
not in general set aside the verdict for such a cause (g) ; and a vari- 
ance in this respect is wholly immaterial, if the nisi prius record 
agree with the declaration delivered ( h ). Where the record and 
postea were lost, the Court ordered a. new one to be made out from 
the issue roll and from the associate’s notes (g). 

Even before the recent acts (ante, 83 1 ), the record might be amend- 
ed by leave of the Judge at nisi prius, and this even after the cause 
was called on, provided it was before the jury were sworn (j), pro- 
vided also the alteration proposed were not matter of material allega- 
tion (k), and the attorney was not aware of the defect in time to have 
it remedied upon application to a Judge at chambers. Formerly, 
it could be amended only by a Judge of the Court wherein the 

(s) See Gurney v. Clere, Cro. El. 259; Harrteon, Barnes, 5. 

Welsh v. Upton , Id.; Eliott v.Skipp , (g) Doe d. Cotterill v. Wylde, 2B. &• 

Cro. Car. 338; Bui. N. P. 320, 324. Aid. 472; Leeman v. Allan, 2 Wils. 100; 

(a» See Waldo v. Harrison, Barnes, 5. Jones v. Tat hum, 8 Taunt. 634; but see 

(b) Gurney v. Clere, Cro. El. 259; Wreathock v. llingham, Barnes, 470; 
Welsh v. Upton, Id.; Bui. N. P.320. Gntper v. S/te near, 1 Sir. 641, 8 Mod 

(c) See HcUhead v. Abrahams, 3 376, S. C.; Drummond v. Birt, 2 M. & 

Taunt. 81. M. 136. 

(d) Child v. Harvey, 1 Salk. 48, 1 Ld. (h) Shejdej/v. Marsfi, 2St.r. 1131. 

Raym. 511, S. C. (*) Duyrell v. Bridge, 2 Str. 1264. 

(e) Bishop of Worcester's case, 1 Ld. (j) Doe d. Manning v. Hay, 1 M. & 

Raym. 94, 1 Salk. 48, S. C. Rob. 243; Drummond v. Birt, 2 M.& M 

(/) Crowder v. Hooke, 2 Wils. 144. 136. 

See Child v. Harvey, 1 Salk. 48, 1 Ld. {k) Paine v. Bust in, 1 Stark. 74. 
Raym. 511, S. C.; but see Waldo v. 
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record was made up (/) ; but now it may be amended, on circuit, by 
the Judge who is to try the cause, in the same manner as if he were 
a Judge of the Court where the action is pending. ( See 1 G. 4, c. 
55, m. 5, 6 ; Vol. 1, 62). % And by the 9 G. 4, c. 15, and 3 & 4 W . 4, 
c. 42, s . 23, the Judge at nisi prius may, pending the trial, allow the 
nisi prius record to be amended on a variance between matters as 
stated in the record and those proved in evidence. (Ante, Vol. 1, 282, 
and ante, 831). 

Verdict.'] The Court have in general no authority to amend or 
alter the verdict actually found by the jury, in point of substance (m). 
The only exception to this is, in the case of mayhem, where the 
Court, upon inspection of the plaintiff, may increase the damages 
given by the jury. ( Vol. 1, 313). But the Court have refused to 
do this in other actions, even where the jurymen joined in an affida- 
vit, stating their intention to have given such increased damages, 
and that they conceived their verdict was calculated to give them (n). 
The proper time for explanations of this kind is at the trial ( o ). 

But when a mistake is made in recording the verdict, the Court 
may amend it by the Judge’s notes (p), or by the notes of the clerk 
of assize or associate ( q ), at any time before judgment by the com«j 
mon law (rV or after final judgment, and even after error brought (s), 
the mistaken such a case arising from the misprision of the clerk. 
(Thus, when the associate, imagining the action to be debt instead of 
covenant, entered Id. damages instead of 174/., the Court allowed 
it to be amended by the Judge’s notes (/); and the same, where the 
associate marked wrong damages (u). So, where the defendant 
pleaded the general issue and the statute of limitations, and a verdict 
was found for the plaintiff on the first issue, but no notice taken of 
the last; the Court allowed it. to be amended, even after error for 
this defect, and joinder in error, on payment of costs (a). So, 
where there were several counts in a declaration, some of which were 
bad, and by mistake a general verdjlct on all the counts was entered, 
although evidence had been given upon the good counts only; the 
Judge who tried the cause, or if he refused it the Court, may allow 
the postea to be amended by the Judge’s notes ( y ). And where, in 
such a case, it appeared from the Judge’s notes that the jury calcu- 
lated the damages on evidence applicable to the good counts only, 

(l) See Hothead v. Abrahams, 3 Taunt. Sandford v. Porter, 2 Chit. Rep. 352. 
r 81. (r) Grant v.Astle, 2 Doug. 730. 

F (m) See Spencer v. Gofer, 1 H. 111. (#) Petrie v. Hannay , 3 T. R. 749, 

78; Sandford v. Porter , MS. H. 1820. 850; Usher v. Dausey, 4 M. & Sel. 94; 

in) Jackson v. Williamson, 2 T. R. MS. E. 1815. 

»281. (0 Bui. N. P. 320. 

to) Id. («) Newcomb v. Green , 1 Wils. 33, 2 

( p) Newcombe v. Green , 2 Str. 1197, Stra. 1 107, S. C. 

1 Wils. 33, S. Doe d. Church v. Per- (.*) Petrie v. Hannay, 3 T. R. 659. 

kins, 3 T. R. 749; Richardson v. Mel- (;/) Eddowcs v. Hopkins, 1 Doug. 376; 

lish, 11 Moore, 104, 7B. &C. 819, 3 and see Taylor v. Whitehead, 2 Id. 746; 
Bingh. 334, S. C. Henley v. The Mayoi- and Corporation of 

(y) Ret v. Keut, 1 Salk. 47; Parsons Lyme Regis , 3 M. & P. 310, 6 Bingh. 
h Gill, Id. 51, 2 Ld. Raym. 895, S. C.; 100, S. C. 
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the Court amended the posted, although it appeared that evidence 
had been given applicable to the bad counts also («). ( Vol . 1, 3 JO). 
The Court, however, have refused to entertain an application for 
entering the verdict upon particular count#, according to the evi- 
dence on the Judge’s notes, after a lapse of eight years, and after 
judgment had been reversed on error brought for a detect in one of the 
counts (a). And in a penal action, where the jury found a verdict 
for one penalty, on evidence equally applicable to each of two counts, 
and the plaintiff applied it to one of the counts which was subse- 
quently found to be bad, the Court would not afterwards allow him 
to enter it upon the other (6). After verdict in ejectment for a mes- 
suage and tenement, the Court (pending a rule to arrest the judg- 
ment) gave leave to amend, by entering the verdict for ihe messuage 
only, without obliging the lessor of the plaintiff to release the da- 
mages (c). . 

The party also may, in some cases, by his own act, remedy the 
mistake of the jury in giving their verdict. Thus, in a joint action 
against two, if the jury sever the damages by mistake, the plaintiff 
may cure the defect by taking judgment de mclioribns damn is .against 
one, and entering a nolle prosequi as to the other (d) ; or, by enter- 
ing a remittitur as to the lesser damages, he may have judgment for 
the greater damages against both (e). Or, if the jury jpve greater 
damages than are laid in the declaration, the Court, even after judg- 
ment, and error brought on that account, will allow the plaintiff to* 
remedy the defect by entering a remittitur for the excess (f). So, 
if the jury in replevin find according to stat. 17 C. 2, c. 7, s. 2, but, 
instead of finding the amount of the rent in arrear and the value of 
the goods distrained, find damages to the amount of the rent claimed 
in the conusance, the defendant may remedy the defect by obtaining 
leave of the Court to enter his judgment for a return as at common 
law, or the Court will allow him to amend his judgment if already 
entered as according to stat. 17 C. 2, c. 7, s. 2 (g). {Ante, 592). 

A special verdict may be amended by the Judge’s notes (h), by 
the minutes taken by the clerk of assize or associate (i), by the notes 
of counsel, or even by an affidavit of what was proved at the trial (/t). 
So, if a special case be misstated, the parties may have leave to 

(s) William* v. Ri- fiction, 1 B. & P. Bl. 643. 

329, and MS. Exchequer, T. T. 1832. {g) Rees v. Morgan, 3 T. It. 34!); 

(a) Harrison v. King, J B. & Aid. Carth^Jb'2; Sheupe v. Culpeper , I Lev. 

181. 255; and see (Jamon v. Jones, 4 T. R. 

(b) Hollmvay v. Bennett , 3 T. R. 44H. 509. 

(c) Goodtitle v. Otway, 8 East, 357; (h> Manners v. Postan, 3 B. & P. 343. 

and see Dor v. Dyball, 1 M. & P. 330, 8 (i) Rcr v. Kent, i Salk. 47: Bui. N. 

B. & C.70, S. C. P.320; Sandjhrd v. Porter, 2 Chit. Rep. 

(d) Rodney v. Strode, Carth. 19; Mit- 352. 

che.ll v. MUUxink, <> T. 11. 199; Dale v. (fc) Mayo v. Archer, 1 Str. 514. See 
Eyre, lWils. 300; ante, Vol. 1,309. Cromwell v. GrutmUm, 2 Salk. 4(12, 1 

(e) Johns v. Dodsworth, Cro. Car. Ld. Kaym. 335, S. (7. ; Trevivan v. 

192; Sabin v. Drug, 1 Wils. 30. ljuwrnnve, 1 Salk. ilJG, 3 Id. 151, 2 Ld. 

(/) Usher v. Dansey, 4 M. & Sel. 94; Itaym. 1038, S. jp. 

MS. E. 1815; Pickwood v. Wright, 1 II. 
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amend it (Veil, 1, 306) (/). For what defects in a verdict the Court 
will award a venire de novo , see ante , 829. 

Where the record of nisi prius % with the postea indorsed on it, was 
lost, the Court ordered a new one to be made out from the issue 
roll and from the associate’s notes (m). 

Judgment .] The judgment is amendable at common law, in sub- 
stance or in form, at any time during the term of which it is signed; 
and after that time, even after error brought, and in nullo est erratum 
pleaded (»), it is amendable for misprision of the clerk, by 8 H. 6, 
c , 12, and 8 H . 6, c. 15 (o). Where a judgment de bonis propriis 
was entered against an executor, instead of judgment de bonis testa - 
toris , the Court ordered it to be amended (p), even after error 
brought (q), ' So* where the judgment was “should recover” in- 
stead of “ do recover,” it was allowed to be amended after error 
hrought(r). So, where," in debt on bond, judgment was entered by 
mistake for the penalty as damages, the Court allowed it to be 
amended after error brought (s). So, where the defendant was 
found not guilty as to part, and there was no judgment for him as to 
that part, the Court allowed the record to be amended by the ver- 
dict (t). So, where a verdict was given for more damages than were 
laid in .the declaration, and judgment entered accordingly, the Court 
allowed thl judgment to be amended, and a remittitur entered for 
the excess, even after error brought. ( Ante , 847). They have refused, 
however, to amend a judgment entered up on a warrant of attorney, 
as to the names of the defendants, though the warrant of attorney 
was correct in that respect, and the judgment might have been 
amended by it (w). So, where a joint judgment was entered upon 
several scire faciases against bail, the Court held that it was not 
amendable after the term of which it was entered (j:). And the 
Court of Common Pleas have refute to amend a judgment against 
an executor, where the amendment would be to his prejudice (y). 
The judgment may be amended. the verdict (*), or by the judg- 
ment paper (a). 

After verdict or judgment by confession (and after judgment by 
default, by 4 & 5 A. c. 16, s. 2), the want of a misericordia or capi- 
atur , or the entry of one for the other ( b) t or the entry of “ ideo 

(l) Doe d. Hitchings v. Lewis , 1 Bur. (r) lilakey v. Birmingham, 2 Str. 

617- 1132; Sliver v. Thompson, Id. 1156. 

(m) Dayrell v. Bridge, 2 Str. 1264. {s) MS. E. 1814. 

(n) Usher v. Dansey, 4 M. & Sel. 5)4; (t) Smith v. Fuller, 2 Str. 786. 

Foster v. Blackwell, Barnes, 7; Davids (ti) Sale v. Crompton, 2 Str. 1209, 1 

v. Wilson, Id. 18. Wils. 61, S. C. 

(<>) See Lady Cass Title, 2 Str. 602; (j) Villars v. Parry, 1 Ld. Raym. 

Wentworth v. Stafford, 1 Ld. Raym. 68, 182, 547, Comb. 31)7 > S. C. 

5 Mod. 147, S. C.; Mara v. Quin, 6 T. (»/) Burroughs v. Stevens, 5 Taunt. 
R. 1; Dunbar v. Hitchcftck, 3 M . & Sel. 534; Prince v. Nicholson, 6 Taunt. 45. 
591 , Green v. Miller, 2 B. & Adol. 7511. (z) Smith v. Fuller, 2 Str. 786. 

(p) Short v. Coffin, 5 Bur. 2730, 1 (a) Parmns v. Gill, 1 Salk. 50, 2 Ld. 

Doug. 116, (n. 1), S. O. Raym. 895, S. C. 

(q) Green v. Rennet, IT. R. 783; and (6) See Hackett v. Marshall, 1 Str. 
see Dunlxir v. Hitchcock, 3 M. & Sel. 313. 

55)1. 
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concession est per curiam ” for “ trfeo consideratum est per curiam,” 
or the increased costs after verdict or after nonsuit in replevin not 
being entered to be at the request of the party for whom judgment 
is given (c), or the costs in any action not being entered to be by 
consent of the plaintiff; these, and “all other matters of the like 
nature,” not being against the right of the matter of the suit, nor 
whereby the trial or issue are altered, are aided by J6 & 17 C. 2, c. 
8. ( See Vol 1, 320). 

Where the judgment roll was lost, the Court allowed it to be sup- 
plied by a new entry ( d ). 

Scire facias.'] The Court have a power of amending a scire fa- 
cias , for any misprision of the clerks, by stat. 8 H. 6, c . 12, already 
mentioned, that statute expressly including “writs” generally. 
(See ante, 833) (e). They have accordingly allowed a scire facias 
to revive a judgment, and the declaratio* thereon, to be amen- 
ded (f)\ and this although execution thereon has been executed 
and returned (g); and where the scire facias is an original proceed- 
ing, it may he amended in all cases where an amendment, of an ori- 
ginal writ would be allowed (h) ; and the amendment will be allowed 
although after nul tiel record pleaded (i). But the Court have re- 
fused to allow a scire facias on a recognizance of bail to be amended, 
in order that the bail might have a further time to render their prin- 
cipal (j). In this case therefore, and in all other cases where leave, 
to amend will not be granted, the plaintiff, if nul tiel record be 
pleaded, should move to quash the writ. 

If the defendant plead to the scire facias, and the plaintiff proceed 
to trial, after verdict all defects in form are aided by 18 El. c. 14, 
and defects both in form and substance, by 5 G. 1, c. 13; and the 
defects aided after verdict by 18 El. c . 14, are now aided, after judg- 
ment by confession or default, Jgy 4 & 5 A. c. 16, s. 2 ( k ). 

Writ of error , #c.] A writ of error was not amendable at com- 
mon law (/). But now’, by 5 c . 13, all writs of error, wherein 

there shall be any variance from the original record, or other defect, 
may and shall be amended and made agreeable to such record, by 
the respective Courts where such writs of error shall be made re- 
turnable. Therefore, where a writ of error was brought jointly with 
one wno should not have been joined, the Court allowed the writ to 

(c) See Tutty v Sparkes, 2 Str. 869. (i) Sampson v. Chaml>erlain, Barnes, 

(<*) Douglass v. Yallnp, 2 Bur. 722; 3; Sweetland v. Beezely , Id. 4; Bras- 

Evans v. Thomas , 2 Str. 633. well v. Jeco, 9 East, 316.1 

<•) Thorp v. Horn, 1 Dowl. P. C. (j) Grey v. Jefferson, 2 Str. 1165; 
501. Bond x. Turner, 0 Mod. 305; Stevenson 

(/) Braswell v. Jeco , 9 East, 316. v. Grant, 2 New Ret). 103; Fulwood v. 
See Perkins v. Petit, 2 B. & P. 275, and Anniss, 3 B. & P. 321 ; but see Sweet - 
the cases there cited. land v. Beezely, Barnes, 4; Perkins v. 

br) Thorpe x. Hook, 1 Dowl. P. C. Petit, 2 B. & P. 275. 

501. (k) See 6 Bac. Abr. Set. Fa. D. 

(A) Buxom v. Hoskins, 6 Mod. 263; (l) Thompson v. Crocker, 1 Salk. 49, 

Reg. x. Aires, 10 Mod. 258, 354; Bex v. 1 Ld. Raym. 564, S. C.; Walter v. Sto- 
Eyre, 1 Str. 43; 6 Bac. Abr. Sci. Fa. D. hoe, Id 71* 5 Mod* 16, 69* S. C. 
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be amended by striking out his name ( m ). So, a mistake in the name 
of one of the parties has been amended (w) ; in another case the writ 
was amended by adding parties (o) ; and in another, by altering 
even the description of the form of action (p). But where the writ 
is returnable before judgment is given, this is a fault which cannot 
be aikendcd ( q ). 

The amendment in this case is now allowed, as a matter of course, 
without costs (r); but if the rule be also to amend the assignment of 
errors, it is upon payment of costs ( s ). According to the statute, the 
writ is to be amended by the Court in which it is returnable; yet 
this seems to be only in cases where the original record, and not a 
transcript merely, is removed into such court ; and therefore upon a 
writ of error from the King’s Bench to the Exchequer Chamber, it 
was liolden thtt the writ should be amended in the Court of King’s 
Bench, where the o$i|jinal record lay (t). Upon amending a writ of 
error, new bail must be put in to the amended writ, in the court 
below (u). 

If the Court give the defendant in error leave to amend the ori- 
ginal record, after the plaintiff has transcribed, they will also order 
the same amendment to be made in the transcript ( x ). Or if there 
be any error in the transcript, arising from the misprision of the 
clerk, the Court will order the master to amend it, and order the 
record below to be produced before him for the purpose of his making 
the amendment by it (if). And where the clerk of the errors below 
amended the transcript himself in such a case, without any order 
from the Court to that effect, and after the defect in the transcript 
had been assigned for error, this Court refused to order the transcript 
to be restored to the state in which it was when the plaintiff assigned 
his errors (z). 

As to the amendment of an assignment of errors, see 2 Mod. 304, 
Fitzg. 268. 

Execution.] Writs of execution may be amended for a misprision 


(w) Sword Blade Company v. Demp- C ; Rejindoz v. Randolph, 2 Str. 834; 
soy, 2 Str- 882, Fitzg. 201, 1 Barnard. Vice v. Burton, Id. 881; Wilson v. In- 
405, 421, S. C.; Verelst v. Rafael, Cowp. goldsby, 2 Ld. Raym. 1178; and see 
425; Rafael v. Verelst, 2 W. Bl. 1007 . Vol. 1, 331. 

(n) Barnard v. Guy, 2 Smith. 259. Ir) Gardner v. Merrett, 2 Str. 002, 2 

{») Lady Cam v. Title, 2 Str. 682; and Ld. Raym. 1587, Fitzg. 288, S. C. 
see Baker v. Nearer, 1 Dowl. 1*. C. 017, (s) Fitzg. 208. 

1 C. & M. 112, S. C. ; but see 'uady (t) Rutter v. Redstone, 2 Str. 837; 

Cass v. Title, 1 Str. 000; Ginger v. Tully v. Sparkes, Id. 869. 

Cowpn, 2 Ld. Raym. 1403, 1 Stra. (?/) Rafael v. Verelst, 2 W. Bl. 1067* 

606, S.C.; Elkins v. Payne, 2 Ld.Raym. {#) See Usher v. Dansey , 4 M. & Sel. 

1532; Walter v. Stokoe, 1 Id. 71, 5 Mod. 94. ' 

69, S. C.; Racket v. liearne, Garth. 8; (y) Danbers v. Pender, 1 Wils. 337. 

Rex v. Inhabitants of All Saints , Derby, See Rex v. Ponsonby, Id. 303; JDe Tas- 

2 Str. 1110; M'Namara v. Fisher, 8T. tet v. Rucker, 3 B. & B.65, 6 Moore, 

B. 302. 135, S. C.; Richardson v. Mellisb, 3 

(p) Sampayo v. De Payba , 5 Taunt. Bingh.334. 

02. (s) Randolc v. Bailey, 1 M. & Sel. 

J?) Wrigtit v. Canning, 2 Str. 807. 232. 

2 Ld. Raym. 1031, 1 Barnard. 62, 05, S, 
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of the clerks, by 8 II. 6, c. 12; and the Court have accordingly al- 
lowed them to be amended in the teste (a) in the return ( 6 ), the names 
of the parties (c), the sura recovered by the judgment ( d ), and the 
like ( e ), even after they have been executed (/), and this even as 
against the bail (a). So, if a fieri facias or ca. sa. be directed to the 
sheriff of another county, instead of a testatum , the plaintiflV iipon 
suing out such a fi.fa. or ca. sa. as would warrant the former one if 
it had been a testatum, getting it returned, and entering the writ, 
return, and the award of the testatum on the roll, may have leave to 
amend the former writ by inserting the testatum clause, &c. upon 
payment of costs ( g ). The writ may be amended by the award of 
execution on the roll (h), (and for this purpose the entry of the gward 
of it on the roll must be made, and the roll ^produced in court at the 
time the motion is made, see Vol . 1, 389, 390), or bjethe record of 
the judgment (i). 

The Court, however, refused to allow an amendment of a fi. fa. 
where the defendant had become bankrupt before sale of the goods 
taken in execution under the writ, because the amendment would 
prejudice the rights of third persons, namely, the assignees and the 
other creditors (Ar). And where the defendant died before the appli- 
cation, the Court of Common Pleas refused to amend a fieri facias 
by inserting the testatum clause (l). 

It may, perhaps, be necessary to add, that the statutes of jeofails 
do not extend to writs of execution. • 

Rules of Court.'] If a rule or order of the Court be drawn up wrong 
by mistake, the Court, upon application, will order it to be correct- 
ed (m). 

(«) Kngleheart v. Dunbar, 12th June, (/) Thorpe v. Hook, 1 Dowl. P. C. 

] «33, K. B. MS. (J Leg. Obs. 237, 1 DowflL 50H 

P. C.202, S. C. (g) Coivperthwaite v. Owen , 3 T. It- 

(0) Thorpe V. Hook , 1 Dowl. P C. 657; Meyer v. Ring, 1 H. Bl. 541; and 
501; Hunt v. Kendrick, 2 W. Bl. 836; see Allen v. Allen, 1 W. Bl 094* 
Atkinson v. Newton, 2 B. & P. 336* ( h ) Atkinson v. Newton, 2 B. & P. 

(c) Thorpe v. Hook, 1 DowLP.C. 501; 336. 

Mnekic v. Smith, 4 Taunt. 322; Newn~ (i) Thorpe v. Hook, 1 Dowl. P. C. 

ham v. Law, 5T.R. 577* 501 ; Browne v. Hammond, Barnes, 10. 

Of) iMroehe v. Wasbnmgh, 2 T. R. <Ar) Hunt v. Tasman, 4 M. & Sel. 329. 

737. (/) Phillips v. Tanner, (J Bingh. 237* 

(e) See Shaw v. Maxwell, 6 T. R. (m) Tidd, 452; see Lopez x.De Tastct, 
450. 8 Taunt. 712. 
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ARREST OF JUDGMENT. 

In what cams.] The Court, upon application, will arrest the judg- 
ment, for any matter intrinsic appearing upon the face of the re- 
cord (a), amounting to a defect not amendable or aided at common 
law or by staftite|^Sd for which a writ of error would lie. As to 
the defects whi(?l|||p‘ amendable or aided at common law and by 
statute, see the last Chapter. After judgment upon a demurrer, 
however, you cannot move in Arrest of judgment, whether the de- 
murrer were argued (b) or not (c); but you may after judgment by 
default ( d ). 

Motion , %.] Tf the cause was tried in term, the motion must be 
made within four days from the time of the trial, if there are so 
many days in term, and must in all cases be made in the term in 
which the cause was tried, provided the jury process is returnable in 
such term. (R.II. 2 W. 4, r. 65). So that, if the return day of the 
distringas be even the last day of the term, the motion must be made 
on that day. If the cause was tried in vacation, the motion should 
in strictness he made before the expiration of four days after the re- 
turn day of distringas. (See Vol. I, 316) (e). It might formerly, it 
seems, have been made on any day before judgment was actually 
signed (/), but this is now otherwii|j^ Before the late rule of H. T, 
1832, supra , where there were several issues in law and in fact, and 
the issues in fact were tried first, the Court held that the defendant 
could not move in arrest of judgment, untifcfflfter the demurrers had 
been determined ( g ). It may be made, however, after a rule for a 
new trial has been discharged, provided it be made within the time 
above limited ( h ); and in this case, after you have obtained the rule 
nisi for a new trial, you should ask leave of the Court to move in 
arrest of judgment, in case your rule for a new trial should be dis- 
charged. ( See ante , 824). 

We have seen, (ante, Vol. 1,318), that by the 1 W. 4, c. 7, s. 2, the 
Judge before whom the action is tried may certify before the end 
of the sittings or assizes that execution ought to issue forthwith, in 
j/vbich case judgment may be signed, and execution issued, accord- 


See Newball v. Adams, 8 Taunt. 


». 

(b) Edwards v. Blunt, 1 Str. 426. 

(e) Creswel v. Packham, 6 Taun t. 650. 
\d) Edwards v. Blunt , 1 Str. 425. 


( e ) See Lee v. Carlton, 3 T. R. 642. 
(/) Taylor v. Whitehead, 2 Doug. 
745 ; Rex v. Perry, 5 T.R.455; 1 Tyrw.225, 

(g) Andr.282. 

(h) Taylor v. Whitehead, 2 Doug. 745. 
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ing to the terms of the certificate, but that the Court may arrest such 
judgment, and restore the party to all (if any) he has lost thereby. 

If judgment be arrested, each party pays his own costs (*). But 
where the plaintiff obtained a verdict in the Exchequer, therein 
judgment was arrested, which judgment was reversed by th4g|hrt 
of Exchequer Chamber, it was held that the plaintiff, was draBId 
to the costs of the motion in arrest of judgment, and that suchcosts 
must be taxed by the officer of the Exchequer (k). 

it) Cameron v. Reynold*, Cowp. 407, (*) Adam* v. Merednv , 3 V. J. 410. 

raib c. i\ 272. 


VOL. n. 



CHAPTER XXX. 


At common law, neither the plaintiff nor the defendant were en- 
titled to costs. In all actions, however, in which damages were re- 
coverable, the plaintiff, if lie had a verdict, was in effect allowed his 
eosts ; for the jury always computed them in the damages. But the 
defendant was wholly without remedy for any expenses he had been 
put to, if he ha< fci|y erdict. or the plaintiff were nonsuit; the amerce- 
ment to which tlB«plaintiff was subject in such a case, pro falso cla- 
more suo , going entirely to the king. 

This, however, has since been remedied by statute. By stat. 
Gloucester , (6 Ed. 1), c. 1, the plaintiff, in all actions in which he re- 
covers damages, shall also recover against the defendant his costs of 
suit (a) ; which statute extends to all cases in which single damages 
have been given by a subsequent statute (6), and also to cases where 
an action is given to a party grieved ( c ), but not to qui tarn actions 
by a common informer ( d ). The circumstance that the plaintiff’s 
cause has been conducted by one who is not an attorney, does not 
deprive the plaintiff of his right to full costs against the defendant(e). 
As to defendants , they are also now entitled to costs if they have a 
verdict, or if the plaintiff be nonsuit after appearance, in all actions 
in which the plaintiff would be entitled to costs if he recovered. 
(4 J. 1, c. 3; 23 H. 8, c. 15). 

But the statute of Gloucester , g i v ing costs to the plaintiff in all 
cases where he recovered damagd^Sks above mentioned, was found to 
have the effect of encouraging suits for very trifling causes; and the 
legislature, therefore, were obliged to interfere, and have in some 
measure remedied the evil, by enacting that if the plaintiff, in certain 
cases, recover less than 40s. damages, he shall be entitled to no more 
costs than damages. The statutes making this provision shall be men- 
tioned particularly in the course of the present chapter. 

Having made these few observations upon the subject of costs, ge- 
nerally, we shall now consider it, more particularly, under the fol- 
lowing heads : — 

Verdict for plaintiff.'] The general rule, established by the statute 

206; College of Physicians v. Harrison, 
9 B. & C. 524; 2 Bac. Abr. Costs, E. 3. 

id) Shore v. Madisten, 1 Salk. 206; 
and vide post, 859. 

(e) Reeder v. Bloom, 3Bingh. 9, 10 
Moore, 261, S. C. ; Anon. v. Sexton, 1 
Dowl. P. C. 160; ante, Yo 1. 1, 24,26. 


<a) See Garland v. Jekyll, 2 Bingh. 
330, 9 Moore, 620, S. C. 

(6) Jackson v. Calesworth, 1 T. R. 
73. 

(c) Creswell v. Hoghton , 7 T. R. 266; 
Mayor, &c. of Plymouth v. fVerring, 
Willes, 440; Shore v. Madisten, 1 Salk. 
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of Gloucester , as above mentioned, is, that the plaintiff is entitled to 
his costs in all cases where he recovers damages . To this, however, 
there are some exceptions ; and first, by 43 EL c. 6, s. 2, if in a per- 
sonal action , not being for any title or interest in lands, nor concern- 
ing the freehold or inheritance of any lands , nor for any battery, it 
shall be certified by the Judge before whom it shall be tried, thht the 
debt or damages to be recovered therein do not amount to 49s., the 
plaintiff shall have no more costs than damages (/). The object of 
the statute was to confine trifling suits to inferior courts, or, in other 
terms, to prevent the bringing of actions which in point of principle 
ought not to be commenced at all (g). Even in actions upon sta- 
tutes giving the plaintiff ** full costs of suit,*’ the Judge may certify 
under this statute; which will have the effect of giving the plaintiff no 
more costs than damages ( h ). Thus, in an action fos an assault and 
battery, with a separate count for a false imptfjpment, and verdict 
for one shilling damages, the Judge having certified under this sta- 
tute, the Court refused to tax the plaintiff his costs (i). In an ac- 
tion against an attorney, where there is a verdict for less than 40s. 
damages, the Judge may certify under this statute to prevent plaintiff 
from recovering his costs (j). And although the defendant could 
only be sued in the superior Court, the Judge may so certify (&). 
If from the pleadings it appears that the title or interest in lands, or 
the freehold or inheritance therein, necessarily came in question, or 
a battery be admitted, the Judge cannot, it seems, certify so as to de* 
prive the plaintiff of costs ( l ). The certificate, in this case, may be 
granted at any time after the trial (w). 

In assumpsit and covenant, therefore, the plaintiff, if he have a 
verdict, is in all cases entitled to costs, unless the damages be under 
40s. ; and even in that case, unless the Judge certify under 43 El. 
c. 6, as above mentioned. 

And the same in debt on siifg|e cohtract, and in debt on specialty, 
unless the debt and damages launder 40$., and the Judge certify. 
But in debt on a penal statute by a common informer, the plaintiff is 
not entitled to costs in any case, unless expressly given by the statute 
creating the penalty (n). And in debt on judgment the plaintiff shall 
not be entitled to any costs of suit, unless the Court in which such 
action shall be brought, or some Judge of the same Court, shall other- 
wise order; (43 G. 3, c. 46, s. 4); which statute, however, extends 
only to actions brought upon judgments obtained by plaintiffs, and 


(/) See Hullock, 19,27; Walker 
v. Robinson , 2 Str. 1232, 1 Wils. 93, 
S. C.; Howard v. Cheshire, Say. 260; 
Hand v. Sextan, 3 T. R. 37- 

(g) Per Burru ugh, J., in Pj/ebum v. 
Gibson, 8 Moore, 450. 

(h) Iru'ine Reddish, 5B. & Aid. 796, 
1 D.&R.413, S.C. 

( i ) Briggs v. Bow gin, 2 Bingh. 333, 9 
Moore, 62a, S, C. 

. (J) Wright v. Nuttull, 10 B. & C. 492. 
( k ) Id. ; and see Pyeburn v. Gibson, 


8 Moore, 450. 

(/) Littleujood v. Wilkinson, 9 Price, 
314; and see Wright v. Piggin, 2Y.de 
J.544. 

(m) Holland v. Gore, 3 T. R. 38, «.: 

Say. Costs, 18; and see Fosaltv. Banks, 
5 B.& Aid. 536. * 

(n) 2 Bac. Abr. Costs, E. 3; Bui. N. 
P. 333; Shore v. Madisten, 1 Salk. 206; 
Hullock, ! 212; and see Woodgate v. 
Knatchbull, 2 T. R. 164; stat. 8 & 9 W. 


3, c. 11; Barnard v. Most , 1 H. Bl. 107. 
s 2 



856 


Costs . 


not to such as are brought upon judgments of nonsuit, or the like (o)* 
And in an action on a judgment, the Court refused to stay proceedings 
on payment of the debt without costs, where there was probable ground 
for the plaintiff’s claiming also interest on part of the debt (p). The 
Court would allow the plaintiff his costs if defendant pleaded a sham 
plea, as mil tiel record , &c. (*/). 

In trespass, also, the general rule is, that the plaintiff, if he have a 
verdict, shall have his costs of suit, however trifling the damages may 
be. This rule, however, is considerably narrowed by the following 
statutes: — By 22 & 23 C. 2, c. 9, in all actions of trespass, assault 
and battery, and other personal actions, wherein the judge at the 
trial shall not certify under his hand, upon the back of the record, 
that an assault and battery was sufficiently proved, or that the free- 
hold or title of the land was chiefly in question, if the jury find da- 
mages under 40s. the plaintiff shall recover no more costs than da- 
mages. But this statute^- as also the 21 J. 1, e. 16', only restrains 
the Court from awarding more costs than damages; and the jury not 
being restrained thereby may give what costs they please (r). This 
statute extends only to actions for assault and battery, and to such 
personal actions as relate to th e freehold or to things fixed to the free- 
hold, that is, to cases where the freehold may by presumption come in 
question (s). It does not extend, therefore, to trespass to a. personal 
chattel, as trespass dc bonis asportatis ( t ) ; nor to trespass de bonis 
asportatis , with a count for a trespass to the freehold, if the plaintiff" 
have a verdict on both counts (w), or on the asportavit count only(.r); 
nor to trespass for breaking the plaintiff’s close, and impounding his 
cattle (y); nor to trespass and assault upon, and criminal conversa- 
tion with, the plaintiff's wife (a) ; nor to assault and false imprison- 
ment (a). But the statute extends to actions of trespass, though 
there be laid in the declaration a consequential damage arising to per- 
sonal property, &c. Therefore, in tngppass for assaulting and beating, 
and turning plaintiff out of a room ^whereby he was prevented exer- 
cising his business of an attorney there, and defendant plead the 
general issue, and plaintiff have a verdict for less than 40s., he will 
have no more costs than damages, unless the Judge certify ( b ). So, 
in an action for assault and battery, and tearing the plaintiff’s clothes, 
if the plaintiff have a verdict for less than 40s., he shall have no more 
costs than damages, unless the Judge certify; because the tearing of 
the clothes is a mere consequence of the battery, and not a substan - 


(o) Bmnett v. Neale, 14 East, 343. 

(ju) Wood v.SiUcto, 1 (’hit. Rep. 473. 
((/) Samuel v. Barkery 5 Taunt. 2(54. 
(»•) Cas. Prac. <’. P.45, Pr. Reg. C. 
I*. 112, S. C.; Browne v. Uihbons , 1 
Salk. 207- 

(,y) Bui. N. P. 321); Ven v. Pit Mips, 

- 1 salk. 200; 1 Saund. 5th ed. 300 n. 

it) Ven v. Phillips, 1 Salk. 203; Smith 
v. Clarke, 2 Str. 1130. See 1 Esp. 255; 
1 Str. 034, 033 ; 2 Vent. 215; 1 Stark. 

\h) Lately v. Fry, Corny n’a r Rep. 19. 


{*) 1 Freem. 394. 

(y) Barnes v. Edward, 3 Mod. 39. See ' 
Ven v. Phillips, 1 Salk. ‘Ml; Keen v. 
Whistler, 1 Str. 534; Thompson v. Ber- 
ry, Id. 551; and see Anderson v. Buek- 
ton. Id. 15)2. 

0 W ^ c’ 3 WIls. 310, 

(a) See Carter v. Fisk, 1 Str. 645; 
Wijffin v. Kineard , 2 New Rep. 471. 

(5) Daulmey v. Cmper, 10 B. & C. 
030; and see Bannister x. Fisher , l 
Taunt. 357. 
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tive cause of action (c). Even in cases clearly within the statute, 
however, if the defendant plead a justification, the plaintiff shall have 
full costs, without a certificate, although the verdict be for less than 
40s. (d). And in a late case, it was held that if the defendant plead 
a disclaimer of title, that the trespasses were voluntary, and a tender 
of amends, and it is found against him, the plaintiff is entitled to 
full costs, though he do not recover 40$, damages (e). So, a certifi- 
cate is unnecessary in an action of trespass quare clausum fregit , 
wherever the defendant pleads a special plea which is found against 
him, whatever be the nature of that plea; for the plea must shew, 
either that the freehold cannot come in question, in which case the 
statute does not apply; or that it does, in which case a certificate is 
unnecessary, for it would be idle to require a certificate of that which 
appears already by the record (/). So, if thp special plea be not 
traversed, or if it be traversed and found {or the defendant, yet if the 
plaintiff new assign, and defendant plead not guilty to the new as- 
signment, and it be found against him, no certificate is necessary ( g ): 
for though the right, as claimed by the plea, be determined in fa- 
vour of the defendant, yet the applicability of that right to the tres- 
pass complained of is put in issue by the new assignment and plea 
thereto; and, therefore, it appears by the whole record whether the 
freehold come in question or not; unless, indeed, it be quite manifest 
from the nature of the plea and new assignment, that the matter co- 
vered by the plea is no longer at all in question ; as where the plda 
set out the right of way by metes and bounds, and the plaintiff 
newly assigned extra viam t so that the extent of the way was ad- 
mitted ( h ). In cases of this kind, therefore, if defendant is not cer- 
tain of succeeding on the new assignment, he should suffer a j ^g- 
ment by default thereto ; and if he has pleaded not guilty to the de- 
claration, he should take carq also*to withdraw such plea, so far as 
the same can relate to the treljlhss newly assigned ; for, if he did not 
adopt the latter course, and a verdict were found for the plaintiff on 
the general issue, plaintiff would be entitled to the postea and the 
general costs of the trial, notwithstanding defendant succeeded on 
bis special pleas ( i ). Therefore, where to an action of trespass quare 
clausum fregit, the defendant pleaded not guilty, and justifications 
under a right of way, issue was joined on the plea of not guilty, the 
right of way was traversed and issue joined thereon, and the plain- 
tiff new assigned, and defendant suffered judgment by default there- 
on ; a verdict was found for plaintiff, on the issue of not guilty, 


(c) Cotterill v. Tolly, 1 T. R. 655; 
Lockwood v. Stannard, 5 T. R. 462; 
Mean v. Greenaway , 1 H. Bl. 291. 

(d) Smith v. Edge, 6 T. R. 562; Mar- 
tin v. Vallance, 1 East, 650: Hedridge v. 
Palmer, 2 H. Bl. 2, 342; Taylor v. Ni- 
choll/s, 3 B. & Aid. 443; Johnson v. North- 
wood, 7 Taunt. 689, 1 Moore, 420, S.C. ; 
Peddle v. Kiddle, 7 T. R. 659. 

(e) Wright v. Piggin , 2 Y. <Sz J. 540, 


547. 

(/) 1 Saund. 300, n., and cases in 
note, supra. 

(g) Aseer v. Finch, 2 Lev. 234; Tay- 
lor v. NichoUs, &B. & Aid. 443; 1 Saund. 
300, 5th ed. 

(h) Cockerill v. Allanson, Hullock on 
Costs, 76; 1 Saund. 300, m., 5th ed. 

(i) See 1 Saund. 300 a, n. 
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with 1#. damage#, and 40#. damages on the new assignment; aitd a 
verdict was found for defendant on one of the justifications ; it was 
held that the plaintiff was -entitled to the general costs in the cau#e(fr)w 
Had defendant withdrawn hb plea of not guilty to the trespass newly 
assigned, then the defendant would have obtained the general costa »of 
the cause, and the plaintiff only the costs of the inquiry (l). It was 
formerty holden, that* f a view were granted in the cause, it had the 
same effect as a plea of justification (ni ) ; but it has been since de- 
termined otherwise (n). But although a particular case be net within 
the statute, (as, for instance, an action for assault and false imprison-* 
ment (o) ), yet if it be within the atat. 48 El c. 6, above-mentioned, 
the plaintiff may be deprived of costs, by the Judge granting a cer- 
tificate under that statute (p). (See further, upon the construction 
of this statute , 2 Bac. Abr. Costs , B. 1 ; Hullock, 34 to 84 ; 1 Saundi 
300 n Bui N. P. 329). Jt may be necessary to add, that it does 
not extend to inquisitions upon writs of inquiry in any casefr). The 
certificate in this case may be granted' out of court at any time be- 
tween verdict and final judgment (s). 

But by 8 & 9 W. 3, c. 1 1, if the Judge certify that the trespass was 
wilful and malicious , the plaintiff shall have his full costs, although 
the verdict be for less than 40s. (f). Where the trespass has been 
committed after, notice, the Judge usually certifies under this act («); 
bpt it is perfectly discretionary with him to do so or not (a:); and he 
will not certify, if it appear that the trespass was committed for the 
purpose of asserting a disputed right (y). The certificate, in this 
case, also may be granted out of court, at any time between verdict 
and final judgment (s). 

And if any inferior tradesman, apprentice, or other dissolute per* 
son, shall presume to hawk, hunt, fish, or fowl, and shall be found 
guilty of trespass in comingupon oth^r men's land for that purpose; 
the plaintiff in such action shall recover his full costs of suit, although 
the damages be under 40s. (4 & 5 W.fyM. c. 2, s. 10) (a). 

In actions on the case for torts, the plaintiff is in general entitled 
to his full costs of suit in all cases, however trifling the damages may 
be, unless the Judge certify under the above stat. 43 El. c. 6 (6); except 
in actions for “ slanderous words," in which, by 21 J. 1, c. 16, if the 
damages found be tinder 40s. the plaintiff shall recover no more costa 
than damages. This statute, however, extends only to such words as 

(Ar) Vickers v. Gallhmre, 5 BLigh. 156, 2B. & C.621, S. C. 

1%; and j>ee House v. Thames Commit! - (f) See Hullock, 94 to 99. 

Stoner*, 3 B. & B. 117; Isingden v. ( u ) See Reynold v. Edwards, 6T. R. 

Bourn*', f B. & C. 278; Broadbent v. 11. 

Shaw , 2 B. & Add. 940. (j) Good v. Watkins, 3 East, 495. 

(/) Cross v. Johnson, 9 B. & C.613; {y) Id. 

Forester v. Data, l Dowl. P. C. 412. js) Woolley v. Whitby, 2 B. & C. 588, 

(m) Kempster v. Deacon , 2 Salk. 665, 4 D. & R. 147. S. C.; Gundry Sturt, 

1 Ld. Raym. 76. S. C. 1 T. R. 636. 

(») Flint v. Hill, 11 East, 184. (a) See Buxton v. Mingay, 2 Wils. 

(o) Wiffin v. Kmmrd, 2 New Rep. 70; PaUant v. Roll, 2 W. Bl. 900; Hul- 
471. lock, 84 to 93; Deacon, G. L. 198. 

{ p) Briggs v. Bowgin , 2 Bingh. 333, (6) See Edmonson v. Edmonson , 8 

9 Moore, 620, S. C. East, 294; Williams v. Miller, 1 Taunt, 

(r) Bui. N. P.329. 400. 

(#) Johnson v. Stanton, 4 D. & R. 
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are actionable of themselves (c). It does not, therefore, extend to 
actions for slander of title ( d ), or to other actions where the special 
damage is the very gist of the action (e). But it extends to words 
actionable only in respect of their being spoken of the plaintiff in his 
trade, or the like (/). The statute applies to writs of inquiry as well 
as a trial where the damage is under 40 s. (g). The statute, however, 
only restrains the Court from awarding more costs than damages; but 
the jury not being restrained thereby may give what costs they 
please ( h )*. 

In actions on statutes , by parties grieved, the plaintiff, if he have 
a verdict, is entitled to costs, as in other cases (i). (Ante, 854). 

If the plaintiff do not recover the amount of the sum for which he 
held the defendant to bail, the Court, upon motion, sjjall direct that 
the defendant be allowed his costs, if it be made appear by affidavit, 
to the satisfaction of the Court, that the plaintiff had not any “ reason- 
able or probable cause” for holding the defendant to bail in such 
amount as aforesaid ; and if the Court make a rule or order to this 
effect, the plaintiff shall thereupon be disabled from suing out exe- 
cution, excepting for the excess of the sum recovered by him, above 
the costs taxed for the defendant; or if the costs taxed for the defen- 
dant exceed the sum recovered by the plaintiff, the defendant may 
have execution for the excess. (43 G. 3, c. 46, s. 3) (h). If, for in- 
stance, two persons be mutually indebted to each other, and one of 
them hold the other to bail for the whole amount of the debtor side 
of the account, instead of for the balance merely, the Court upon ap- 
plication will allow the defendant his costs, under this statute (/). 
So, where a defendant was holden to bail for the amount of board 
and lodging, charged at the rate of 21. per week, and at the trial it 
was proved that the plaintiff had expressly agreed to charge at the 
rate of 11. per week only, and there *was a verdict accordingly, the 
Court upon application allowed the defendant his costs under this 
statute, although the plaintiff denied by his affidavit that he had 
made any such agreement as that proved at the trial (m). And 
where the plaintiff had sold goods to the defendant to be paid fer 
half in ready money, and half by till at three months; and the de- 
fendant having refused to pay the half in ready money, the plaintiff 
arrested him for the full price of the goods, the Court held he had 
no reasonable or probable cause for so doing, and that the defendant 


(c) Collier v. GaiUard, 2 W. Bl. 1062; 
Surtnan v. Shellcto , 3 Bur. 1688; Sarnie 
v. Jardine , 2 H. BL 531; Turner v. 
Horton, Wilfes, 438; Ruliock, 27, 34; 
TIdjL 9th ed. 962. 

(<f)‘ Ldwe v. Harwood, Cro. Car. 141. 
<«) Brown v. Gibbons, 2 Ld. Raym. 
831; Barry v. Perry, Id. 1588, 2Stra. 
906, S. C.; Carter v. Fish, 1 Id. 645. 

(/) GreenJkU v. Pierson, 1 Dowl. P. 
C. 406. 


(g) Lumpen v. Hatch, 2 Stra. 934. 
(5) Browne v. Gibbons, 1 Salk. 207* 


(i) Shore v. Madisten, 1 Salk. 206. 

(k) See Clarke v. Fisher , 1 Smith, 
428; Younie v. Mallison , Id. 521; Anon. 
2 Id. 261,667; Thomjmm v. Atkinson, 6 
B. C. 193; Robinson v. Elsam, 5 B. & 
Aid. 661. See the form. Chit. Forms, 
307- 

(/) Dronefield v. Archer , 5 B. & Aid. 
513, 1 D. & R. 67, S. C. ; and see Aus- 
tin v. Debnam, 4 D. & R. 653, 3 B. &C. 
139, S. C. 

(m) GlenviHe v. Hutchins , 1 B. & C. 
91 ; and see Linley v. Bates, 2 C. & J. 664. 
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was entitled to his costs pursuant to the above statute (a). And where 
defendant wa$ arrested for a sum in respect of the greater portion of 
which the plaintiff knew at the time that the defendant had obtained 
a discharge under the Insolvent Debtors' Act, the Court gave the de- 
fendant his costs under the above statute (o). It is not necessary, to 
bring a case within this statute, to shew malice (p). 

On the other hand, where defendant being arrested for 500/. set 
up her coverture as a defence, and plaintiff recovered only 38/. for 
money advanced after the death of her husband ; upon an application 
by defendant for costs under the above act, the plaintiff having deposed 
that he was ignorant of the coverture, and that not being contradict- 
ed, the Court would not grant the application ( q ). And according 
to the dictum of Tindal, C. J. (r), the defendant will not in general 
get his costs under the above act, unless the sum for which the de- 
fendant was held to bail be materially larger than that which is 
found to be due. But if a defendant, upon being arrested for a cer- 
tain sum, pay a less sum into court, the plaintiff, by taking that sum 
out of court and discontinuing the action, will not thereby subject 
himself to costs under this statute ( s ). Or if the matter be referred 
to arbitration, and the arbitrator award the plaintiff a less sum than 
that for which he had holden the defendant to bail, the Court will 
not in such a case allow the defendant his costs under this statute (/). 
So, where the defendant, who was arrested for 327/., had tendered 
250/., but did not pay it into court, and an arbitrator to whom the 
cause was referred awarded the plaintiff only 250/., the Court held this 
was not a case to entitle defendant to costs under the statute («). 
And where, after an arrest for 100/., there was a verdict for the plain- 
tiff subject to an award, and the costs were directed to abide the event; 
the arbitrator having found 39/. 18«. to be due, and the transac- 
tions between the parties being complicated, the Court refused to al- 
low the defendant his costs under the above act (x). And the Court will 
not give the defendant his costs where there is a reasonable doubt in 
law as to the plaintiff’s right to recover part of his demand ( y ). The act 
does not extend to cases where the defendant has not been actually 
arrested or held to bail («). Nor* does it extend to actions originally 


(n) Bay v. Picton , 10 B. dt C. 120, 5 
M.&R.31, S.C. 

(o) Lord Huntingtower v. Hedy, 7 
D. & R. 309; and see further, Erie v. 
Wynne, 2 DowL P. C. 23. 

(p) Donlan v. Brett, 10 B. & T C. 117, 
4 M. & R. 29, S. C.; Hall v. Forget, 1 
Dowl.P.C.096. 

(q) Spooner v. Banks, 7 Bingh. 772, 
.5 M. & P. 701, 1 Dowl. P. C. 232, S. C. ; 
and see Hoper x.Sheasby, 1 C, & M. 
496. 

(r) See Sherwood v. Tayler , 6 Bingh. 
281, 3 M. & P. 641, S. C. 

(g) Porter v. IHttman, 2 D. & R. 266; 
Daveyv. Benton, 4D. & R. 187, 2B. & 
C. 711, S.C.; Rouveroy v. Alejkm, 13 


East, 90; Butler v. Brown, 1 B. dr B. 

66 . 

(f) Keene v. Deeble, 5 D. & R. 383, 3 

B. & C. 491, S. C.; Payne x. Acton , 1 B. 
& B. 278. 

(u) Sheneood v. Tayler , 6 Bingh. 280, 
3 M. & P. 641, S. C. 

(x) Turner v. Prince , 5 Bingh. 191, 2 
M. & P. 305, S. C.; and see Handley 
v. Levi , 8 B. & C. 637, 3 M. & R.37, 

s. c. 

(y) Stovin v. Tayler, 1 Dowl. P. C. 
697; INev. &M.250. 

(s) Amor v. Blqfield, 1 Dowl. P. C. 
277 ; and 'see Berry ▼. Adamson, 6 B. & 

C. 528. 
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brought in an inferior court (as the Palace Court, &c.), and removed 
into this Court (a). 

There are various acts of parliament establishing courts of reguests 
for the recovery of small sums throughout the kingdom ; some pro- 
hibiting parties from bringing actions in any other court, others de- 
priving the plaintiff of his costs, and others making him pay defen- 
dant's costs if he sue in any other court. The general principles 
applicable to the construction of these statutes will be found post , 
871,872. 

It should seem that the Welsh Judicature Act, (5 G. 4, c. 106), 
which enacts that the plaintiff shall be nonsuited, and pay defendant 
his costs in certain actions brought in the superior courts out of the 
principality of Wales, for causes of action arising in Jhe principality, 
&c. not amounting to 50 is virtually repealed by the 1 W. 4, c. 70. 

Where the cause is made a remanet t the costs incurred#in bring- 
ing up witnesses, attendances, &c. are allowed to the party ultimately 
prevailing (b); and the same, where a cause goes off upon any other 
occasion, without the fault or contrivance of the parties, and is after- 
wards brought to trial (e). 

As to the costs of a special jury, see VoL 1, 260. 

Verdict for defendant .] In all cases in which a plaintiff would 
be entitled to costs, if he recovered, the defendant shall have his 
costs, if a verdict be found for him. (4 J. 1, c. 3; see also 23 H. 
c. 15) ( d ). Also, in actions upon penal statutes by common infor- 
mers, the defendant is entitled to his costs, if he have a verdict. (18 
El. c. 5) (e). 

Previous to the recent act, 3 & 4 IV. 4, c. 42, if in trespass, assault , 
false imprisonment , or ejectment, there were several defendants , and 
one of them was acquitted, the persoh so acquitted might (as he now 
may since that act) recover his costs, in the like manner as if a ver- 
dict had been given against the plaintiff, unless the Judge, imme- 
diately after the trial, in open court , certified upon the record that 
there was a reasonable cause for making such person a defendant. 
(8 & 9 W. 3, c. 11) (/). This statute, however, did not extend to 
replevin ( g ), or to trespass on the case for a tort ( h ), or trover (i), 
nor to debt on bond against executors, one of whom was acquitted on 
the plea of plene administravit prater (k). In cases within the above 


(a) Costello v. Corlett, 4 Bingh. 474, 1 
M. & P. 315, S. C. ; Handley v. Levy, 8 
B. & C. 037, 3 M. & R. 37, S. C.; James 
v. Dawson, 1 Dowl. P. C, 341 ; Connell 
v. Watson, 2 Dowl. P. C. 139. 

(b) Standen v. Hall, Say. 272; Gib- 
bins v. Phillips, 8 B. & C. 438, 2 M. & 
R. 236, S. C. 

(c) Burchail v. Bellamy , 5 Bur. 2693. 

(d) Millar x Yerraway , 3 Bur. 1723; 
2 Bac. Abr. Costs, D.; Mullock, 121, 
134. 


(<?) Hullock, 214, 220. See Kirk* 
ham v .WheeUsy , 1 Salk. 30; Wilkinson 
v. Allot, Cowp.366; 1 Wils. 139; Gar- 
land v. Burton, 2Str. 1103. 

(/) See Aaron v. Alexander, 3 Camp. 
35; Hullock, 140, 144. 

(g) Marriner v. Barret, 3 Bur. 1284; 
Jnffle v.Wordstvorth, 1 W. Bl. 355. 

(h) Dibben v. Cooke, 2Str. 1005. 

(*) Poole v. Boulton , Barnes, 139. 

\k) Norfolk, Duke of, v. Anthony. 

Tidd, 986. 
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clause of the stat. 8 & 9 W. 3, c. 11, if the defendants had pleaded 
jointly, only 40 s* costs were allowed to the defendant acquitted (0* 
To have entitled him to full costs he should have pleaded separately, 
and perhaps by a separate attorney. In all cases not within that 
statute, if the plaintiff had proceeded to trial against several defen- 
dants, and obtained a verdict against any one of them, the others were 
entitled to costs, the Court having construed the former acts to relate 
only to the case of an acquittal of all the defendants (i»). But now 
by 3 & 4 W* 4, c. 42, s. 32, it is enacted, “ That, where several per- 
sons shall be made defendants in any personal action, and any one 
or more of them shall have a nolle prosequi entered as to him or 
them, or upon the trial of such action shall have a verdict pass for him 
or them, every *juch person shall have judgment for and recover his 
reasonable costs, unless, in the case of a trial, the Judge before whom 
such cause shall be tried shall certify upon the record, under his 
hand, that there was a reasonable cause for making such person a 
defendant in such action.” 

Where some only of several defendants proceeded to trial, the 
others having suffered judgment by default, and those who proceeded 
to trial obtained a verdict, the defendants who obtained a verdict in 
such a case were entitled to their costs, under the above statute of 
4 J. 1, c. 3, and although the plaintiff had his judgment and costs 
against the others who suffered judgment by default (w); and this is 
still the law. So, if one of several defendants permit judgment to go 
by default, and the other plead a plea which goes to the whole decla- 
ration, and such plea be found for the party pleading it, he shall have 
costs, and such plea being an cibsolute bar to the action, the other de- 
fendant shall have the advantage of it; and shall not pay costs to the 
plaintiff upon the judgment by default (o). Where, in an action ex 
contractu against several defendants, who sever in their defences, 
judgment is obtained by one whose plea amounts to an absolute bar, 
the other defendants will be entitled to the benefit of it, and not li- 
able to pay costs; but if such plea be merely a personal discharge to 
the party pleading it, the others will still be liable to the plaintiff for 
costs if they fail on their own pleas, though the plaintiff fail as to the 
other (p). 

Where there are several defendants who succeed in the action, the 
plaintiff may pay costs to which of them he pleases, and when they 
fail, each defendant is liable*for the whole costs; but if after satis- 
faction from any one the plaintiff takes out execution against an- 

(7) Hughes v. Chttty, 2 M. & Set. was against the rest. Hall v. Smith* 2 
172. Upon the stat. 52 G. 3, c. 113, s. Bingh. 2<>7 . 

93, (Birmingham Paving ACt), which (m) Dibben v. Cooke, 2Str. 1005. 

gives costs in all cases where a verdict («) Shrubb v. Barrett , 2 H. B1.28. 

shall be found for any defendant, it (o) T»dd, 985; Hull. Costs, 143. 

was held that four of several defen- (p) Noke v. Ingham, 1 Wils.89; Bay- 

dants Who had obtained verdicts were Its v. Dinely, 2 Chit. Rep. 153. 
entitled to costs, although the verdict 
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other, such defendant may apply to the Court (r). Where the plain* 
tiffs brought four actions against two insurance companies for a lose 
by fire, and a verdict was found for the former against each company 
on two of the causes only, the Court held that costs were to be ap* 
portioned equally, although three caqses only were set down for trial 
at the same sittings, there being a demurrer pending in the other (s). 
One defendant, who had given a general release to the plaintiff after 
the costs of nonsuit had been taxed, was ordered to pay to the other 
defendants their shares ( t ). 

Nonsuit and nonpros .] If, after appearance of the defendant, the 
plaintiff be nonsuit, the defendant shall have judgment to recover his 
costs, in all actions in which the plaintiff would be entitled to costs if 
he recovered, (4/. 1, c. 3) (w); and also in penal actions by common 
informers. (18 El. c. 5) (v). • 

Upon judgment of nonpros , the defendant is entitled to costs in all 
cases, (ante, 792), even in actions by common informers upon penal 
statutes. (18 El. c. 5) (x). 

Judgment by default.] As to the costs on, see ante , 505. 

Demurrer .] As to the costs on, see ante, 481. 

• 

Error — Bill of exceptions.'] As to costs in error, see Vol. 1, 356, 
361, 367; Hullock, 280 — 299; 2 Bac. Abr. Costs, G.; Ricketts v. 
Lewis, 1 B. Sf Adol. 197. And as to costs upon a bill of exceptions. 
see Vol. 1, 300; Bell v. Potts, 5 East, 49; Gardner v. Baillie, l B. Sf 
P. 32. 

Where there are several issues.] By the rule of II. T. 2 W. 4, r. 74, 
“ no costs shall be allowedon taxation to aplaintiffupon any counts or 
issues upon which he has not succeeded ; and the costs of all issues 
found for the defendant shall be deducted from the plaintiff’s costs.” 
This rule was made for the benefit of defendants, and puts an end to 
the former unjust practice, in some cases, of allowing the plaintiff 
his costs, and, in others, of disallowing the defendant the defendant’s 
costs on issues on which the defendant succeeded (y). In accordance 
with this rule, in a late case, where the general issue was pleaded 


(r) Wilson v. Foote, Bull. N. P..m 
{«) Severne v. Olive, and Same v. 
Slade, G Moore, 23 T>. 

(t) Darlow v. Collinson, Bull. N. P. 
335. 

(u) See Hex v. Midlam , 3 Bur. 1720; 
Davila v. Herring, 1 Str. 300; Cameron 
v, Reynolds, Cowp. 407; Michlam v. 
Bate, 8 B. & C. 642, 3 M. & R 91, S. C. 

( v ) See Wilkinson v. Mott, Cowp. 
366; Williams y. Drew , VVilles, 392; 


Mayor, &c., of Plymouth v, Werring, 
Id. 440. 

(z) Jaw v. Worral , 1 Wils. 177. 

(y) See Butcher v. Green, 2 Doug. 
677; Postan v. Stanway, 5 East, 261 ; 
]*enson v. Lee, 2 B. & P. 333; 4 B. & 
Aid. 43, 700; Rex v. Commissioners of 
the Thames , 3 B. & B. 117> 6 Moore, 
324, S. C. ; Longden v. Bourne, 1 B. Hi 
Cres. 278; Cross v. Johnson, 9 B. & Cres. 
613; Astley v. Young , 2 Burr. 1232* 
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to a declaration containing several counts, and the defendant succeed- 
ed under it as to some of those counts, he was held entitled to the 
costs occasioned by them (y) ; for the general issue to the whole de- 
claration containing several counts, tenders a distinct issue to each of 
the counts. But the plaintiff is still entitled to the general costs of 
the cause if he succeeds, (infra)* Neither party will be entitled to 
the costs of issues from the trial of which the jury have been dis- 
charged (*). Where immaterial issues are found in favour of the de- 
fendant, and judgment is afterwards entered for plaintiff non obstante 
veredicto , neither party is entitled to the costs of the immaterial 
issues (a). In a case decided before this rule, where a declaration 
consisted of one count only, and the defendant justified as to part, 
the plaintiff new assigned without taking issue on the special plea, 
and obtained a verdict ; the Court held that he was entitled to the 
costs of all the pleadings (<3). 

As to the mode of taxation, supposing that there are several issues 
in fact joined upon two counts, and one be found for the plaintiff and 
the other found for the defendant, the plaintiff shall have the postea , 
and the costs of the cause, (with the exception of the costs of such 
parts of the pleadings and briefs, and of such of the witnesses, &c. as 
-are applicable only to the count on which the defendant has suc- 
ceeded, which costs the defendant will be entitled to have deducted 
fjom the plaintiff’s costs). And it is further to be observed, as to 
the costs of the witnesses, that where a plaintiff succeeds on one of 
several issues, and the defendant succeeds on the others, but the de- 
fendant's witnesses are as necessary on the issues found against him 
as on the issues found for him. the plaintiff will be entitled to the 
costs of all his witnesses upon the issues found for him, and the de- 
fendant to none of his (e). 

As to double pleas: — By 4 & 5 At. c. 16, ss. 4, 5, any defendant, 
or plaintiff in replevin, may, with leave of the Court, plead as many se- 
veral matters as he shall think necessaiy for his defence, provided that 
If any such matter shall, upon demurrer joined, be judged insufficient, 
costs shall be given at the discretion of the Court ( d ) ; or if a verdict 
shall be found upon any issue in the said cause for the plaintiff, or 
defendant in replevin, costs shall also be given in like manner, unless 
the Judge who tried the said issue shall certify that the said defen- 
dant or plaintiff in replevin had a probable cause to plead such mat- 
ter (e). Where the defendant* pleads several pleas in bar, each going 
to the whole declaration, if he succeed upon any one sufficient plea, 
he must have judgment upon the whole declaration, although the 
plaintiff succeed upon the other pleas, because by his plea he has 

(y) Cox v. Thomason, 1 Dowl. P. C. Taylor v. Nicholli, 3B. & Aid. 443. 

m, 2 C. Sr J. m, S. C.; Knight v. (c) Richards v. Cohen, 1 Dowl. P.C. 
Brown, 1 Dowl. P. C. 730. 533. 

(z) Vallanee v. Adams, 2 Dowl. P. C. (d) See Duberley v. Page, 2 T. R. 

118. 391. 

(«) Goodhttme v. Bowman, 9 Bingh. (e) See Bui. N. P 334; Hullock, 9\> 
667; 2 Dowl. P.C. 206, S. C, to 119. 

(5) Gundry v. Sturt, 1 T. R. 636; 
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shewn that the plaintiff had no sufficient cause of action against hint ; 
and in such a case he is entitled to the postea , and the costs of the 
cause (/), with the exception of the costs of such part of the plead- 
ings and briefs, and of such of the witnesses, &c. as are applicable 
only to the issues found for the plaintiff (g). But, by virtue of the 
above clause of the stat. 4 & 5 A. c. 16, if the plaintiff also succeed, 
either upon demurrer or by verdict, upon any of the other pleas, he 
shall have his costs of the issue or issues upon which he has so suc- 
ceeded, to be deducted from the defendant’s costs, unless the Judge 
certify that the defendant had probable cause for pleading those 
pleas upon which the plaintiff has succeeded (A); and the same as to 
a defendant or avowant in replevin (*). And the costs in these cases 
are the costs of such part of the pleadings and briqfs, and of such of 
the witnesses, &c. as are applicable to the issues found for the plain- 
tiff (Ar). 

It is right, however, to add, that what has now been said as to the 
plaintiff’s right to costs, where the postea is given to the defendant, 
seems to be contradicted in some degree by the following cases : — 
To trespass, the defendant pleaded, 1st, the general issue; and, 
2dly, a special plea, to which the plaintiff replied a prescriptive 
right; and issue was thereupon joined. There was a verdict for 
plaintiff with l.v. damages on the general issue, and for the defendant 
on the second issue; but the latter going to the whole cause of ac- 
tion, the Court held that the plaintiff was not entitled to costs (l). 
The other case above alluded to was thus : — To an action for cri- 
minal conversation, the defendant pleaded the general issue and 
the statute of limitations, and succeeded upon a demurrer to the 
latter plea, but the plaintiff had a verdict on the general issue; 
the Court held that the defendant was entitled to his costs on the 
demurrer, but that neither party should have costs of the issue in 
fact ( m ). The statute, however, does not operate so as to give full 
costs to the plaintiff in the case of double pleading, where the da- 
mages are under 40s. and the Judge certifies under the stat. 43 EL 
c. 6, before mentioned («), even although all the issues be found for 
him (o). The certificate mentioned by the stat. of Ann. may be given 
out of court. 


'/) Ragg v. Well*. 8 Taunt. 120; 
Cross v. Johnson , 0 B. & Cres. 813. 

(g) Seville; see Kirk v. Nowill, 1 T. 

R. 200. 

(h) Duherley v. Page, 2 T. H. 301; 
Jones v. Davies, Barnes, 141; Huliock, 
100—108; Bennett v. Coster , 1 B. & B. 
465. 

(t) Dodd v. Joddrell, 2 T. R. 235. 

(k) Cartwright v. Cook, 1 Dowl. P.O. 
520: Richards v. Cohen, Id. 533; Brooke 
v. Willett, 2 H. Bla. 435; Vollum v. 
Sampson, 2 B. & P. 308. But see Other 
v. Calvert, 1 Bingh. 275, in which it was 
considered that the costs in these cases 
were merely the costs of the pleadings 


which form the issue upon which the 
plaintiff has succeeded, excepting in 
replevin only. 

(/) Vivian v. Blake, 11 East, 263. See 
Edwards v. Bethel, 1 B. & Aid. 254; 
Other v. Calvert, 8 Moore, 230, 1 Bingh. 
275, S. C.; Bennett v. Coster , 4 Moore, 
1 10, 1 B. Sr B. 465, S. C. , and so in an 
action for a libel, Alexander \. Lawson, 
K. B. H. T. 1825). 

(m) Cooke v. Sayr, 2 Bur. 753; but 
see Duherley v. Page , 2 T. R. 301 ; and 
see Cook v. Green, 5 Taunt. 504. 

(n) Hovard v. Cheshire , Say. 200. 

(«) Richmond v. Johnson, 7 East, 583. 
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What has now been said, however, as to costs, where there is 
double pleading under the statute of Anne, must be considered as 
applicable only to cases where the defendant succeeds upon a plea 
which goes to the whole declaration ; if he succeed on a plea which 
only goes to part, and the plaintiff succeed on any other part of the 
declaration, the plaintiff will be entitled to the postea and his general 
costs, according to the rule first above laid down. So, where the de- 
fendant pleads several pleas, each going to the whole of the declara- 
tion, and the plaintiff new assigns upon one of the pleas : as the new 
assignment must be considered in the nature of a new count, if the 
defendant do not succeed, as well upon some plea which is a bar to 
the whole of the new assignment, as upon a plea which is a bar to 
the declaration, tfae plaintiff will in like manner be entitled to the 
postea and the general costs. {See ante, 857, 863). 

Where there are several defendants .] As to the costs in this case, 
see ante , 861, 862. 

Plea in abatement .] As to the costs in this case, see ante , 473. 

Feigned issues.'] As to the costs on, see Vol. 1, 465. 

< Ejectment .] As to the costs in ejectment, see ante , 550 — 568. 

Replevin.] As to the costs in replevin, see ante , 593. 

Scire facias.] As to the costs in scire facias, see ante, 615. 

Actions by and against particular persons.] As to costs in actions 
against hundredors, see ante , 628. 

As to costs in proceedings against bail, see Vol. 1, 170, 415. 

As to costs in actions by or against executors or administrators, sec 
ante, 666; and see 2 Bac. Abr. Costs, E, 1; Ilullock, 185 — 212; 
Bui. N. P . 331. 

As to costs in actions by the assignees of a bankrupt, see ante, 684, 

688 . 

As to costs in actions by or against infants, see ante , 675, 677 ; 
Hullock , 229—232. 

As to costs in actions by paupers, see ante, 698; and see Hullock , 
221—229 ; 3 Bac. Abr. Costs, E. 4. 

And as to costs in actions against justices of peace, constables, offi- 
cers of excise or customs, &e. see ante , 694; and Bui. N. P. 332; 

2 Bac. Abr. Costs , E. 2; Hullock, 233 — 267. 

Interlocutory proceedings.] As to costs on plea puis darrien con- 
tinuance, see Vol . 1, 289. 

As to costs upon reversing an outlawry, see ante, 713; and see 
Hullock, 608—611. 
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As to costs, after the removal of causes from inferior courts, see 
ante , 723. 

As to costs of interrogatories, see Vol. 1, 253. 

As to costs upon the payment of money into court, see ante, 738; 
HuUock , 349—367. 

As to costs upon staying proceedings, see ante, 7 45. 

As to costs upon relief against adverse claims, see ante , 760, 761. 

As to costs of a particulars of demand, see ante , 773. 

As to costs upon setting aside proceedings for irregularity, see ante, 
785. 

As to costs upon a judgment of nonpros, see ante, 792. 

As to costs upon a discontinuance, see ante, 793, 794. 

As to costs upon entering a cassetur breve , see anti, 796. 

As to costs upon putting off the trial, see ante, 800. 

As to costs upon judgment as in case of a nonsuit being obtained, 
see ante , 809. They are of course the same as upon a nonsuit. See 
ante, Vol A, 302. 

As to costs for not proceeding to trial, see ante, 803. 

As to costs upon entering a nolle prosequi , see ante, 813. 

As to costs upon a new trial being granted, see ante, 827; Hnllock, 
386 — 401 ; and see Chapman v. Partridge, 2 New Rep. 382; Birdv. 
Appleton, 1 East , 111. 

As to the costs upon a venire de novo being awarded, see ante, 829. 

As to costs on a judgment non obstante veredicto , see ante, 830. 

As to costs upon amendment, see ante, 832, fyc.; and see HuUock , 
340—348. 

And as to costs upon judgment being arrested, see ante , 853. 

It may be here observed that interlocutory costs may be set off 
against final costs, where the payment of them at the time they are 
adjudged is not strictly a condition to ulterior proceedings (p). 

Double and treble cmts.~\ Only single costs were allowed by the 
statute of Gloucester; but double and treble costs have since, in some 
cases, been given expressly by statute. Also, where a statute gives 
double or treble damages, where damages were before recoverable, 
the plaintiff shall also have double or treble costs (q). And in all 
cases, not only the costs given by the jury shall be doubled or trebled, 
but also the costs de incremento (r). Iri an action upon a statute 
which gives double costs, if a new tr!hl be granted, nothing being 
said on the subject of costs, the party who succeeds on both trials is 
entitled to double costs of both ( s ). 

By double or treble costs, however, are meant, not double or treble 
the single costs; the true mode of estimating the amount of ther/ou- 


(p) Doe d. Carter, 1 M. & Scott, 510’, 
8 Bingh. 839, S. C.; Aspinall v. Stamp, 
3 B. & C. 100, 4 D. & R. 716> S. C.; 
ante , Vol. 1, 55, 437. 

(q) 2 Bac. Abr. Costs, C.; Bui. N. P. 


334. See Butterton v. Furber, 1 B. & B. 
517 - 

(/■) Smith v. Dunce, 2 Str. 1048. 

(*) lAHtdcr v. Thomas, 1 C. & J. 54. 
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ble costs is, first to allow the prevailing party the single costs, includ- 
ing the expenses of witnesses, counsel’s fees, &c., and then allow him 
one half of the amount of the single costs, without making any 
deduction on account of counsel’s fees, &c. ( t ). Treble costs con- 
sist of the single costs, half of the single costs, and half of that 
half (a). 

Where a statute requires a Judge’s certificate to entitle the party to 
double or treble costs, such certificate need not in general be given 
immediately after the trial of the cause (v). 

Remedy , Sfc.for and taxation of coste.] As to an attorney’s remedy 
for costs, see Vol. 1, 51. And as to the taxation of costs, see Vol. 1, 
318, 319, 48, J> 1. 

Setting-off costs against costs, &c., Vol. 1, 57, 437,438. 

As to security for costs, see ante t 762. 

(t) Staniland v. L adlam, 4 B. & C. eon. 1 Chit. Rep. 137, U. ; Buckle v. 
883, 7D.& R. 884, S. C. Bewes. 0 D. & R. 1, 4 B. & C. 164, S.C. 

(«) HuMock, 484. See Phillips v. Ba- ( v ) Norman v. Danger , 3 V. & J. 203. 
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ENTRY OF SUGGESTIONS UPON THE ROLL. 

Wherever, by the provision of an act of parliament or otherwise, 
a person not a party to the record is to be affected by a judgment, or 
where the judgment upon the record is to be such as would not be 
ordinarily warranted by the previous proceedings on the record, the 
proper course is to enter a suggestion on the roll, s8 that the party 
to be affected by it may demur, if he thinks the facts suggested are 
insufficient in point of law, or to plead if hTe means to deny them (a). 

As to the awarding of the venire .] If the sheriff be interested in 
the event of the cause, or related by blood or affinity to either of the 
parties, a suggestion to this effect may be entered on the issue, im- 
mediately before the award of the venire ; and the venire is then 
awarded to the other sheriff, if there be two (b), or if there be but 
one, then to the coroner (c); or if the coroner be interested, &c. then 
to two persons appointed by the Court, called elizors (d). Any mat- 
ter may be thus suggested, which would be a good principal challenge 
to the array of the jury. ( See upon this subject , Vol. 1, 292). 

In local actions in the superior Courts, by the 3 & 4 W. 4, c. 42, s. 22, 
after reciting that “ unnecessary delay and expense is sometimes oc- 
casioned by the trial of local actions in the county where the cause 
of action has arisen it is enacted, “ that in any action depend- 
ing in any of the said superior Courts, the venue in which is by 
law local, the Court in which such action shall be depending, or any 
Judge of any of the said Courts, may, on the application of either 
party, order the issue to be tried, or writ of inquiry to be executed, 
in any other comity or place than that in which the venue is laid; and 
for that purpose any such Court or Judge may order a suggestion to 
be entered on the record, that the trial may be more conveniently had, 
or writ of inquiry executed, in the county or place where the same 
is ordered to take place ” (e). The application to the Court or a 
Judge for this purpose should be supported by an affidavit, shewing 
the unnecessary delay or expense that will take place by the trial or 
execution of the writ of inquiry in the county in which the action is 
brought. 

So, in local actions, where a fair and impartial trial cannot be had 
in the county where the venue is laid, the Court, upon a proper case 

(а) See Bartlett v. Pentland , 1 B. & Litt. 158. 

Adol. 7<H. (d) Id.; Holland v. Heron, Barnet, 

(б) Rex v. Warrington, 1 Salk. 152; 405. See forms of such suggestions. 

Leteom v. Beckley, 5 M. & Sel. 144. Chit. Forms, 728. 

(c) Fortesc. de laud. LL. c. 25; Co. (e) See the forms, Chit. Forms, 729. 
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being stated to them by affidavit, will upon motion grant leave to 
enter such a suggestion upon the issue, with a nient dedire , in order 
to have a trial in the next adjoining county (/) ; and it seems to be 
immaterial whether the next adjoining county be a county palatine, 
or not (g). The affidavits upon which such an application is founded 
should specify the facts from which it is to be inferred that a fair trial 
cannot lie had in the county where the venue is laid ( h ). In transi- 
tory actions, it is more usual to move for leave to change the venue. 
(See ante , 726). Also, in actions transitory or local, depending in 
any of the courts at Westminster, where the venue is laid in the 
county of any city or town corporate in England, (with the excep- 
tion of London, Westminster, Bristol, Chester, and the borough of 
Southwark), the Court, upon the application of either party, may, if 
they think proper, award the venire, &c. to the sheriff of the county 
next adjoining to the county of such city or town corporate, in order 
that the action jnayfcbe there tried. (38 G. 3, c. 52, ss. 1, 10) (*), 
and it should seem that this would be the case, even although the 
venue has been changed to the city upon the usual affidavit (k). 

Where the venue is laid in Berwick-upon-Tweed, or other place 
where the king’s writ of venire does not run, then upon a suggestion 
that the issue ought to be tried in the next adjoining English county, 
the venire is awarded to the sheriff of such county accordingly (l) ; 
tjius, where the venue is laid in Berwick-upon-Tweed, the venire 
upon suggestion may be awarded to the county of Northumber- 
land (»*); and the like (n). It should seem that the Welsh Judica- 
ture Act, the 5 G. 4, c. 106, ss. 21, 22, which relates to the plaintiff's 
being nonsuited, and paying costs to the defendant in transitory ac- 
tions for debts, &c. under 50/. brought in the courts at Westminster, 
where the cause of action arose in Wales, and the defendant was re- 
sident there at the time of serving the writ, is, with its other provi- 
sions, virtually repealed by the 1 W. 4, c. 70 (o). 

In all cases, where either party would suggest any special matter, 
as to the awarding of the ventre out of the common course, a copy 
should be given to the opposite party, and he should be allowed a 
reasonable time to consider of it, before a nient dedire is entered ( p ). 

The suggestion should always be made at the proper stage of the 


(f) Rex v. Harris, 3 Bur. 1333; Rex (I) See the former decisions as to 

v. Amery, 1 T. R. 363; Rex v. Hunt , 3 when the venue was in Wales. Good - 
B. & Aid. 444. right d. Richards v. Williams, 2 M. & 

(g) Ret v. The Inhabitants of St. Sel. 270; and see Ambrose v. Rees, 11 

Mam 7 T. R. 735. East, 370; Ret v. Cowle, 2 Bur. 865. 

(ft) Her v. Harris, 3 Bur. 1333. See (m) jkafor of Berwick v. Ewart , 2 W. 
form of the suggestion, and award of Bl. IOsBt 

venire into the adjoining county, Chit. (n) See also Way v. Yally, 2 Salk. 
Forms, 729. 651 ; and see form of suggestion and 

(i) See Rex v. Inhabitants of St. Mary, award of venire. Chit. Forms, 123, No. 
7 T. R. 735. Seethefonn of the sug- 16. 

gestion in such a case, and award of (o) Sod vide Tidd's Sup. 167* and cases 

tmsire into the adjoining county, Chit, there. 

Forms, 722, ( p) Brocas v. London, City of, 1 Str. 

(*) Bird v. Morse, 7 Taunt. 385. 235. 



Suggestions of Death, 871 

proceedings, when the fact which gave rise to the necessity for mak- 
ing the suggestion took place. 

Of breaches in debt on bond.] As to the suggestion, &c. in this 
case, see ante, 522 to 527. 

Of the death of parties.] Where there are, two or more plaintiffs 
or defendants, and one or more of them die, if the cause of action 
survive to or against the survivors, the action shall not be thereby 
abated; but such death being suggested upon the record, the action 
shall proceed at the suit of or against the survivors. (8 & 9 W. 3, 
c. 11, s. 7). The death, in this case, if it occur before issue joined, 
is suggested at the commencement of the next pleading, and of 
course appears upon the face of the issue when made up. But if it 
happen after issue joined, it seems that it^ is not necessary that it 
should be suggested upon the nisi prius record* if suggested upon 
the issue roll, it will be sufficient (q). Even after motion to set aside 
proceedings for irregularity, because one of two plaintiffs died before 
interlocutory judgment, and the suit proceeded to execution in the 
names of both, the Court allowed the surviving plaintiff to suggest 
the death of the other on the roll, and to amend the ca . sa. without 
payment of costs (r). 

If the death happen after final judgment, then, upon suggesting 
the death upon the roll, you may sue out execution by or against the* 
survivor ( s ) ; or you may sue out execution in the names of all, but 
it can be executed as against the survivor only (j). The lands, how- 
ever, of a deceased defendant are still liable in satisfaction of the 
judgment, although he leave others of the defendants surviving him ; 
for the judgment survives as to the personalty only, and not as to 
the realty; ( Vol . 1, 405); and, therefore, if the plaintiff wish to sue 
out an elegit against the lands of a deceased defendant, as well as 
against the survivor, he may have a scire facias against such survivor 
and the heir and terretenants of the deceased, to have execution 
against the lands and goods of the former, and the lands of the latter. 
{Ante, 602). 

If one of several defendants in error die, upon suggesting the death 
upon the roll, you may proceed against the survivors. {Vol. 1, 
333) (u). 

For Where the effect of an act or parliament is to alter the 

law in respect of giving costs to a defendant in a case where the 
plaintiff, in ordinary circu«|jjtances, would be entitled to them, the 
proper course is to enter a suggestion on the roll of the facts necessary 
to entitle the defendant to those costs ; so that the plaintiff may de- 

fa) Farr v. Derm, 1 Bur. 363. 808; and see Penrwir v. Brace, 1 Salk. 

{r) Newnham v. Law, 5 T. R. 577* 319. 1 Show. 404. 1 Ld. Raym. 244, S.C. 

See forms of suggestions of death be- (0 2 Saund. 50 k, 7 2k, oj ante, 601 ; 
fore issue joined. Chit. Forms, 731; Vol. 1,322,374,376. 
after issue joined, Id. 732. (u) See a form of the suggestion, 

fa) Withers v. Hanis, 2 Ld. Raym. Lill. Ent. 217* 
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mur, if the defendant do not set forth the facts which bring the case 
within the act of parliament, or may traverse those facts if they be 
untrue ( x ). 

If an action be brought in this Court for a cause of action which 
might have been sued for in the court of requests, or court of con- 
science of any city, borough, or town, there is usually a clause in the 
statute creating the jurisdiction of the inferior court, by which it is 
provided, that, if the plaintiff here recover any sum within the limits 
of the cognizance of the inferior court, he shall not be entitled to costs; 
or, if the defendant have a verdict, he shall be entitled to double 
costs (ay). It would be impossible in a work of this description to 
enumerate the provisions of this nature in all the statutes which es- 
tablish courts #f conscience; all that is here intended is to state some 
general principles, which the courts seem to have established upon 
the subject, and which ass applicable to all these courts of conscience, 
unless expressly, controlled by the words of the statute creating their 
jurisdiction, or by necessary implication. All these statutes have one 
common object, and should all, as far as possible, receive a uniform 
construction ( z ). 

If the statute creating the court of conscience contain a prohibitory 
clause, declaring that no action shall be brought elsewhere for the 
causes of action therein mentioned, the statute in such a case may be 
, offered as a defence upon the general issue (a), or it may be plead- 
ed (6). But if the defendant omit to take advantage of the statute 
in either of these ways, the Court will not, after verdict, either allow 
a suggestion of the defendant’s residing within the jurisdiction of the 
inferior court to be entered on the roll, nor will they stay the pro- 
ceedings (c). On the other hand, where the statute contains no such 
prohibitory clause, it cannot be pleaded ; but the mode of taking ad- 
vantage of it is, by the defendant’s moving, after verdict or execution 
of writ of inquiry, and before final judgment ( d ), (upon affidavit 
stating his residence within the inferior jurisdiction, that he is liable 
to be warned or summoned to the inferior court, together with such 
other circumstances as may be necessary to bring him within the sta- 
tute), for leave to enter a suggestion to that effect upon the record (/); 
or he may move the Court to stay the proceedings, upon payment of 
the sum recovered, without costs ( g ). The application must not be 
made before (h) verdict, but must be promptly after it, or after the ex- 

{x) Hickman v. Colley > 2 Str. 1120; (/) Barney v. Tubbs, 2 H. B1.362; 

Bartlett v. Pentland, 1 B. & Adol. 710. Fitzpatrick v. Pickering, 2 Wils. 68; 

(y) See the forms of suggestions, &c., WataMum v. Cook, 2 M. & Sel. 348. See 
Chit. Fonns, 735, 736. Harm? v. Lloyd , 4 M. & Sel. 171; 

( 2 ) Shadduk v. Bennett , 7 b. & R. Stcinglehurst v. Altham, 3 T. R. 139. 
232. ig) Dunster v. Day, 8 East, 239; 

(a) Parker x. Elding , 1 East, 352. Comforth v. Lowcock, 1 M. & R. 321; 

(b) Taylor v. Blair , 3 T. R. 452; Ans- and see Baildon v. Pitter, 3 B. & Aid. 

lee v. Liley, 1M.&R. 564. 210; 1 Chit. Rep. 636, notes. 

(c) Taylor v. Blair, 3 T. R. 452. (A) Meredith v. Drew , 8 Bingh. 142, 

(d) Calvert v. Everard, 5 M. & Sel. 1 M. & Scott, 225, 1 Dowl. P. C.252, 

510. S. C. 

(c) See a form, Chit. Forms, 734. 



Suggestions for Costs, 873 

ecution of the writ of inquiry, in case of a judgement by default ; it is 
too late to make it in the term after judgment signed and execution 
levied, if it could have been made in that term ($). Where a Judge 
at the assizes, in pursuance of the 1 W . 4, c. 7, (ante, VoU 1, 316), 
orders that the plaintiff shall have execution within a limited time, 
and judgment is thereupon entered and execution issued, the de- 
fendant is not precluded from applying in the next term to the Court 
above to enter a suggestion to deprive the plaintiff of costs; Jfrudge 
at the assizes has no power to order such a suggestion to be entered^'). 
The motion for leave to enter a suggestion is for a rule to shew cause 
why the plaintiff should not bring the postea into court and file the 
plea roll, so that the defendant may enter a suggestion thereon, &c. 
and that all proceedings be stayed in the mean time. Deliver a Irief 
motion paper to counsel , accompanied with the affidavit (k). The 
affidavit must clearly bring the case within the act (/). On the rule 
nisi being obtained , draw it up with the cleric of the rules , and serve a 
copy upon the plaintiff’s attorney, at the same time shewing him the 
original ; and then proceed to make the rule absolute upon affidavit of 
service. As soon as it is made absolute, get the suggestion drawn by 
counsel or pleader (m); indorse it upon the nisi prius record, a?id get 
the clerk of the treasury to enter it upon the roll . If the statute give 
the defendant costs, give notice to the plaintiff s attorney of the time of 
taxing them; bespeak the roll of the clerk of the treasury, and attend 
before the master with the postea, who will thereupon tax the costs , and > 
mark them upon the postea and roll. If the roll has not been carried 
in, and the plaintiff refuses to carry it in, then apply to the Court by 
motion, or to a Judge on summons, to compel himHo deliver it up to you 
in order to enable you to enter the suggestion thereon . It affords no 
answer to such an application, that the plaintiff’s attorney has abscond- 
ed with it, or the like (»). This suggestion may be traversed or de- 
murred to by the plaintiff (o). 

The courts of conscience are in general restrained to debts or other 
demands certain, capable of being ascertained by mere computation(p). 
Consequently in all other cases, as for instance in an action on the 
case for negligence in driving a carriage (q), or in a special action of 
assumpsit for the breach of an agreement (r), or the like, the de- 
fendant cannot plead the statute, nor will the Court allow him to 

(i) Watchorn v. Cook , 2 M. & Sel. 348; Str. 1 120; Bartlett v. Pentland, 1 B. & 
and see Hippesleyx. Layng, 4 B.&C. AdolrflO. 

803, 7 D. & R. 265, S. C. (p) Jonas v. Greening, 5 T. R. 529; 

(j) Baddley v. Oliver, 1 Dowl. P. C. Fomin v. Oswcll, 1 M. & Sel. 393. 

598. See Foott v. Coare, 2 B. & P. 588, 29; 

(k) See form of affidavit Chit, ikmdby x. Miller, 5 East, 194; Rex v. 

Forms, 734. w Commissioners of London Court of Re- 

(0 Newton v. Peacock , 1 Dowl. P. C. quests, 7 East, 292; Holden v. Newman, 
677* 13 East, 101; M‘Cobham v. Carr, 1 B. 

(m) See forms. Chit. Forms, 735, 736. & P. 223; 1 Doug. 245. 

(w) See Jones x. Harris, 1 Dowl. P. (?) Ixiwson v. Moggridge, 1 Taunt 
C. 433. 396. See Melton v. Garment, 2 N. R. 

(o) Jefferies v. Watts, 1 New Rep. 84. 

157; Andr.300; Barney v. Tubb, 2H. (r) Jonas v. Greening , 5 T. R.529. 

HI. 354; and see Hickman v. Colley, 2 See Fornm v. Oswcll, 1 M. & Sel. 393. 
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enter a suggestion upon the record, however trifling the damages may 
be («). It is in general necessary, also, in order to sue in these courts 
of conscience, that the cause of action have arisen, and the defendant 
or plaintiff or both, reside within the jurisdiction (t ) ; but this de- 
pends entirely upon the wording of the statute in each particular case, 
and sometimes it may be otherwise (u). And it is the amount of debt 
or damages found by the jury, and not as laid in the declaration, 
whictns to determine whether it might have been sued for in the in- 
ferior court or not (t>); and although reduced below the limited sum 
by a payment in part (x), or by the plea of the statute of limita- 
tions (y), or by the plea of infancy or other defence set up to the ac- 
tion ( 2 ), it is in general within the statute; 1 but otherwise, if reduced 
by a set-off (a), or tender (6), if pleaded. 

Executors and administrators, as defendants, are not in general 
within any of these statutes (c) ; nor attornies, either as plaintiffs or 
defendants, unless specially named therein ( d ) ; unless, perhaps, an 
attorney plaintiff sue an attorney defendant (e). But assignees of a 
bankrupt are (/). 

If a defendant be entitled to double or treble costs on a verdict for 
him, because sued for something done by virtue of his office of jus- 
tice of peace, constable, officer of excise or customs, &c. {see ante , 
694), if it do not appear upon the face of the record that the action 
was brought against him as such officer, for something done by him 
in the execution of his duty, then, upon obtaining a certificate to that 
effect from the Judge, at or after the trial {g), or, in case of a nonsuit 

(a) See Drew v. Fletcher, 1 B. & C. East, 344; M‘Collam v. Carr , 1 B. & P. 
283. 223; Harsaut v. Larkin, 3B.&B.257; 

(t) Wd.ihv.Troj/te, 2 H. Bl. 29; Tubb Abbey v. Lill, 5 Bingh. 299, 2 M. & P. 
v. Woodward, 6 T. R. 175; Smith v 534, S. C. 

O' Kelly, IB. & P. 76; Dillamore v. Ca- ly) Lord Huntingtower v. Heely, 7 D. 
pan, 1 Bingh. 388. * & R. 389; Rotheray v. Mannings, 1 B.& 

(u) See Busby v.Vearm, 8T. R.KJ5; Adol. 18a. 

Barney v. Tubb, 2 H. Bla.352; Jonas (s) Bateman v. Smith, 14 East, 301. 
v. Greening, 5T. R.529; Her v. Dan- (a) Pitts v. Carpenter, 2 Str. 1191; 
ser, 6 T. II. 242; Harwood v. Lester, 3 Gross v. Fisher, 3 Wils. 48; and see 

B. <5c P. 617; Baildon v. Pitter, 3 B. & Gobed v. Birt, 2 Chit. 394; Cottle v. 
Aid. 210; Reeves v. Stroud , 1 Dowl. P. Langman, 9 Moore, 625; Jones v. Har- 

C. 399. As to what is seeking a live- ris, 1 Dowl. P. C. 374. Aliter, if the set- 
lihood, &c., within the meaning of the off be not pleaded. Id. 

London court of conscience act, see ( b ) Heaward v. Hopkins, 2 Doug. 
Double v. Gibbs, 1 Dowl. P. C. 583, and 448; Waistell v. Atkinson, 3 Bingh. 289, 
cases there cited; Ricev. Legh, 2 Id. 11 Moore, 14, S. C. But see Jordan v. 
105. Strong, 5 M. & P. 196, semb. cont. 

(v) Barnes v.Winklet', 2C. &I\ 345; (c) Ailwayv. Burrows, 1 Doug. 263. 

Baddley v. Oliver, 1 Dowl. P. C. 598, See Wasev.Wyburd, Id. 246. 

and cases there cited in notes; Moore (d) Wiltshire v. Lloyd, l Doug. 381; 
v. Jones, 2 Dowl. P. C. 58; Younger 7East»47; Johnson v. Bray, 5 Moore, 
v. Wilsby , 6 Taunt. 542; Weston v. 622, 2M. & B.698, S. C.; ante, 632. 
Donelly, Say. 273; Drew v. Coles, 1 (e) See Burn v. Pasmore, 1 Dowl. P. 

Dowl. P. C. 580; Baildon v. Pitter, 3 C. 17. 

B. & Aid. 210; Graham v. Browne, 2 C. (/) Keay v. Rigg, 1 B. & P. 1 1 ; Ward 

6 J. 327; and see Shaddick v. Bennett, v. Abrahams, 1 B. & Aid. 367. 

7 D. & R. 229, 4 B. & C. 769. S. C. ( g ) Harper v. Carr , 7 T. R. 448, 1 

(x) Walker v. Watson, 8 Bingh. 414; Doug. 307, 308, n. S. C.; Devenishv. 

Clark v. Askew, 8 East, 28; Horn v. Mertins, 2 Str. 974; and see Atkins v. 
Hughes, Id. 347; Fountain v. Young, Ban well, 3 East, 92. 

1 Taunt. 60. See Porter v.Philpot, 14 
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or nonpros, upon his making an affidavit of the fact, the Court will 
allow him to enter a suggestion ( h ) of it upoft the record (i). And 
the same in all other cases where the defendant is entitled to double 
or treble costa ( k ). 

And lastly, where the plaintiff does not recover the amount for 
which he has holden the defendant to bail, the defendant shall be en- 
titled to costs, if upon motion for that purpose, and upon hearing the 
parties by affidavit, it shall appear to the Court that there waasino rea- 
sonable or probable cause for holding the defendant to bail for that 
amount. (43 G. 3, c. 46, s. 3) (l). 

(h) See a form. Chit. Forms, 7^7- Bate v - Hodgetts, 1 Bingh. 182. 

(i) Barton v. Miles , Hardw. 125; Ca. (2) See this statute, ante, 858, amfaee 

Pr. C. B. 16. the cases there cited. See the form of 

(k) See Collins v. Poney , 9 East, 322; suggestion. Chit. Ffjrms, 737- 



876 


CHAP. XXXII. 


DEATH, BANKRUPTCY, &C. OF PARTIES. 

Death of parties.] Before we consider the effect the death of a 
party lias upon a suit, it will be necessary to ascertain what actions 
survive to or against their executors or administrators. 

Actio personalis moritur cum persond , is a rule that admits of many 
exceptions (a). * All such personal actions as are founded upon any 
obligation, contract, debt, covenant, or any other duty to be per- 
formed, survive, and do not die with the person, but may by the com- 
mon law be brought by or against the personal representatives of the 
deceased parties (6). Account did not,4ie at common law for or 
against an executor, &c. ; but it is given to executors by stat. Westm. 
2nd (13 Ed. 1), st . 1, C.-23, and against executors by 4 & 5 A. c. 16, 
a. 27. So, debt on simple contract did not lie against an executor(c); 
unless on a contract made by him in his representative capacity (d) ; 
but debt for rent, and assumpsit upon the simple contract of the tes- 
tator always did (c). And now, by the recent act, 3 & 4 IF. 4, c . 42, 
s. 14, “ an action of debt on simple contract shall be maintainable in 
any court of common law against any executor or administrator.” 
An executor may support debt for not setting out tithes (/). 

So, replevin or detinue will lie for or against executors, where the 
goods taken away continue still in specie in the hands of the wrong- 
doer, or of his executor (g); or. if they be consumed, then an action 
for money had and received, to recover the value ( h ). So, where the 
goods of a testator have been carried away in his life-time, the ex- 
ecutor may afterwards maintain trespass against the wrong-doers; 
(4 Ed. 3, c. 7); and the same as to administrators, (31 Ed. 3, c. 11), 
and executors of executors. (25 Ed. 3, c. 5). These statutes are 
construed as giving the same remedies to executors, &c. for injuries 
to the personal estate that the deceased might have had ( i ); so that 
they may have trespass or trover (A), action for a false return (/), ac- 
tion for an escape ( m ), action for removing goods taken in execution, 
before the landlord (the testator) was paid a year’s rent (n), action 


(а) See 1 Chit. PI. 5th ed. 78. 

(б) Latch. 168; Perktmon v. Gilford, 
Cro. Car. 540; Hambly v. Trott, Cowp. 
375. 

(c) Co. 87; Horribly x. Trott, Cowp. 
375 . 

Id) Riddell v. Sutton, 2 M. & P. 345, 
5 Bingh. 200, S. C. 

(e) 9 Co. 176; Plowd. 180. 

(/> 1 Sid. 88; 1 C. & J. 437; 2 Eagle, 


307. „ 

Or) Jon. 173. 

( h ) Hambly v. Trott, Cowp. 377* 

(a) Latch, 168. 

Ik) 5 Co. 27 a/ W. Jon. 174. 

(/) Williams v. Cary, 4 Mod. 403. 

(m) Berwick v. Andrews, 2 Ld. Raym. 
973. 

(n) Palgrave v. Windham, 1 Str. 212. 
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against an attorney for negligerffce (o), or any other action of the like 
kind, fS injuries done to the personal estate of the testator in his life- 
time (p). But these statutes do not extend to injuries done to the 
person of the testator; and therefore an executor shall not have an 
action for assault and battery, false imprisonment, or slander, or 
other actions of tlie like kind (g>). Nor can an executor be sued, where 
the cause of action is founded upon a tort to the person where the plea 
must be not guilty, such as false imprisonment, assault and battery, 
and slander (r). 

The above statutes of 4 Ed. 3, c. 7, and 31 Ed. 3, c. 1 1, and 25 Ed. 
3, c. 5, did not extend to injuries done to the freehold of the testator, 
and therefore an executor could not sue for diverting a watercourse, 
obstructing lights, cutting trees, or other actions of the like kind (s) . 
And an executor could not be sued where the cause of action was 
founded upon any malfeazance or nonfeazar^ce, or where it was a tort 
or arose ex delicto , such as trespass for taking goods, &c. trover, deceit, 
escape, and many other cases of the like kind, where the declaration 
imputes a tort done to person or property of the plaintiff by the de- 
ceased, and the plea must have been not guilty (t). Yet if the 
plaintiff’s goods were taken away by the testator, and still continued 
in specie in the hands of the executor, replevin or detinue would al- 
ways, as it still will, lie against the executor (a); or, if they be con- 
sumed, then an action for money had and received, to recover the 
value (a). And now, by the 3 & 4 W. 4, c. 42, s. 2, reciting, that* 
“ there is no remedy provided by law for injuries to the real estate of 
any person deceased, committed in his lifetime, nor for certain wrongs 
done by a person deceased in his lifetime to another in respect of his 
property , real or personal; for remedy thereof” it is enacted, “ that an 
action of trespass, or trespass on the case , as the case may be, may be 
maintained by the executors or administrators of any person deceased 
for any injury to the real estate of sucJperson, committed in his life- 
time, for which an action might have been maintained by such per- 
son, so as such injury shall have been committed within six calendar 
months before the death of such deceased person , and provided such 
action shall be brought within one year after the death of such person; 
and the damages, when recovered, shall be part of the personal es- 
tate of such person; and further, that an action of trespass , or tres- 
pass on the case, as the case may be„may be maintained against tho 
executors or administrators of any person deceased for any wrong 
committed by him in his lifetime to another in respect of his pro- 


(o) Knights v. Quarles, 2 B. & B. 103, 
4 Moore, 632, S. C. 

(p) See also Rutland v. Rutland, Cro. 
El. 377; Emerson v. Emerson, 1 Vent. 
187; W. Jon. 174; Berwick v. Andrews, 
2 Ld. Raym. 974. 

(V) W. Jon. 174; Latch, 108; Emer- 
son v. Emerson, 1 Vent. 187. 

(r) W. Jon. 174; Latch, 107, 168; 
Hole v. Bradford, T. Raym. 57; Palm. 
VOL. II. 


330; Perkinson r. Gilford, Cro. Car. 
540; Kinsey v. Heyward, 1 Ld, Raym. 
433; HanMy v. Trott, Cowp.375. 

(s) W. Jon. 174; Latch, 168; Emer- 
son v. Emerson., 1 Vent. 187- 
(i t ) See tlxe cases cited in note (p) , su- 
pra . 

(u) W, Jon, 173, 174. 

(x) Hambly v. Trott, Cowp. 377. 


T 
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perty, real or personal , so as such iijjury shall have been committed 
within six calendar months before such person's death , and so«as such 
action shall be brought within six calendar months after such execu- 
tors or administrators shall have taken upon themselves the adminis- 
tration of the estate and effects of such person ; and the damages to 
be recovered in such action shall be payable in like order of adminis- 
tration as the simple contract debts of such person." It will be ob- 
served, that this enactment is with some limitations, and does not 
extend to injuries to th e person. 

Death before verdict or judgment by default.'] If a sole plaintiff or 
defendant die before verdict or judgment by defahlt, the action abates, 
and the plaintiff or his executor is obliged to commence a new action 
against the defondant or his executor, provided the cause of action 
survive to or against the executor (y). In an action by husband and 
wife for money lent by the wife before marriage, the death of the 
wife before trial was holden to abate the suit ( 2 ). But where a per- 
son admitted to defend alone as landlord in ejectment died before 
trial, having devised all his real estates to J. S., and the statutes of 
limitations prevented the lessor of the plaintiff from bringing a fresh 
ejectment, the Court, upon application, gave the lessor of the plain- 
tiff leave to sign judgment against the casual ejector in the old suit, 
unless J. S. would appear arid defend the action as landlord (a). 

, But where there are several plaintiffs or defendants, and some of 
them die, if the cause of action survive to or against the others, the 
action does not abate; but the death being suggested upon the roll, 
the action proceeds by or against the survivors. (Ante, 871). 

Death after verdict and before final judgment.] If a sole plaintiff 
or defendant die after verdict, and before final judgment, the action 
is not thereby abated; but fmj^l judgment is signed as if the party 
were alive, and then revived by scire facias by or against the execu- 
tor, &c. (17 Car. 2, c. 8 ; ante , 603). The action would not in this 
case be abated, although it were for a cause of action, as for a libel, 
&c. which could not be originally brought by an executor (b). So, 
if one of several plaintiffs or defendants die after verdict and before 
judgment^ the action does not abate; but the death being suggested 

f t the roll (<?), judgment is entered by or against the survivors, and 
ecution sued out accordingly. (Ante, 604). 

Although the plaintiff has died after verdict, the Court may, it seems, 
grant a new trial on the application of the defendant, and would in 
such case impose terms on him to prevent his taking advantage of 
the plaintiff 's death (d). 

(y) See Cut field v. Coney, 2 Wils. 83; See Copley v. Day, 4 Taunt. 702; Tout- 
Wallop v. hivin, 1 Wils. 315; Taylor v. min v. Anderson, I Id. 305; Toussaint 
Harris, 3 B. & P. 349. v. Hartop, 7 Id. 571. 

(s) C hecchiv. Powell, 6B. & C. 253. (c) See forms of suggestion^, Chit, 

(a) Doe d. Grubb v. Grubb, 5 B. & C. Forms, 732. 

457. (d) Griffiths v. Williams, 1 C. & J. 47* 

(b) Palmer v. Cohen, 2 B . & Adol. 96G. 
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Deathbettueen interlocutory and final judgment,] If a sole plain- 
tiff or defendant die after judgment by default and before final judg- 
ment, the action shall not abate, if it be such as might originally be 
prosecuted by or against the executors (e); but the judgment may be 
revived by scire facias , and the parties may thereupon proceed to 
final judgment. {Ante, 604). And the Court in such a case have 
referred it to the master to compute principal and interest on a bill of 
exchange, during the same term in which the plaintiff died, without 
a scire facias ; because the final judgment would be signed as of the 
same term, and, having relation to the first day of it, would appear 
to have been signed before* the plaintiff’s death (J ). , 

So, if one of several plaintiffs or defendants die after judgment by 
default and before final judgment, the action does not |bate; but the 
death being suggested on the roll, the action proceeds by or against 
the survivors (g). (Ante, & 71). 

Death after final judgment .] If a sole plaintiff or defendant die 
after final judgment, and before execution, the action is not thereby 
abated; but the judgment must be revived by scire facias by or 
against the executors, &c. (Ante, 601; and see ante, 660). 

But where there are several plaintiffs or defendants, and some of 
them die after final judgment and before execution* execution may 
be sued out by or against the survivors, in the naipes of all; or, upon 
suggesting the death upon the roll, execution may be sued out by or 
against the survivors by name ; or, where it is desired to have exe- 
cution by elegit of the lands of a deceased defendant, the judgment 
may be revived by scire facias against his heir and terretenants, and 
against the surviving defendants, and an elegit thereupon sued out 
against the lands of the deceased, and the lands and goods of the 
survivors. (Ante, 871). 

Death after a writ of error,] The death of a plaintiff in error, be- 
fore errors assigned, abates the writ; but if it happen after the assign- 
ment of errors, it does not. (Vol. 1, 333). The death of a defendant 
in error, however, in no case abates the writ; but the death being 
suggested on the roll, the writ proceeds against the survivor; or if 
all the defendants die, the executors or administrators may be'made 
parties by the scire facias ad audiendum errores. (Vol, 1, 333). 

Death of defendant , how far a discharge of his bail.] If the princi- 
pal die at any time before the return of the ca. sa ., the bail are there- 
by discharged^ but if he have not been arrested on the ca. sa., and 
die after it is returnable, the bail are fixed. (Vol. 1, 416). This, how- 
ever, has reference only to bail to the action; bail in error are liable, 
notwithstanding the death of their principal. See also Vol . 1, 145 

(e) See Ireland v. Champneys, 4 2 M. & P. 1, S. C.; ante, 486, 495. 

Taunt. 884. (g) See forms, Chit. Forms, 783. 

(/) Berger v. Green , 1 M. & Sel. 229. See Fort v. Oliver, 1 M. & Sel. 242. 

See Culvert v. Tomlin , 5 Bingh. 1, 5, 

T 2 
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in what cases the death of the defendant is a discharge of the bail to 
the sheriff. 

Bankruptcy of parties.'] We have already seen how far the bank- 
ruptcy of parties abates the action, ante, 606. 

If a defendant become a bankrupt, and obtain his certificate before 
his bail are fixed, the bail are thereby discharged; ( Vol . 1, 416, 417) ; 
and the same as to bail to the sheriff. (Id. 137, 145, 148). And 
if a bankrupt be in custody in execution, and obtain his certificate, 
he may be discharged upon application to the Court wherein judg- 
ment was obtained, or to a Judge at chambers. (6 G. 4, c. 16, $. 126; 
see ante , 689). Also, before the bankrupt has obtained his certifi- 
cate, a creditor at whose suit he is in custody cannot prove his debt 
under the commission, until he have first relinquished his action 
against the debtor, and all benefit whatever from the same. (6 G . 4, 
c. 16, s. 59, and see ante*, 6 86). Nor can a creditor, who has taken his 
debtor in execution, sue out a commission of bankrupt against him 
for the same debt (#). 

Marriage of feme plaintiff or defendant.] If a feme sole, plaintiff, 
obtain judgment, and marry before execution, a scire facias must be 
sued out in order to make the husband a party to the judgment. 
(Ante, 605). So, if a feme sole, defendant, after judgment against 
her, marry before execution, a scire facias will be necessary, in order 
to make the husband a party to the judgment. (Id.) But if a feme 
sole, plaintiff in error, marry pending the writ, the writ is thereby 
wholly abated. (Vol. 1, 334). As to the effect of marriage in an 
action in general, see ante, 678, 679. 

(*) Cohen v Cunningham, 8 T. Jl. 123. See M f Master v. Kell, 1 B. & P. 302. 
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CHAPTER XXXIII. 

HOTI0NS AND RU&jB*. 


Sect. 1. 

Rules granted upon Motion by Counsel. 

Rules granted upon motion by counsel, are granted either on the 
plea side, or on the cro ivn side of the court. Rules for attachments 
are the only rules granted on the crown side, which have any rela- 
tion to a civil suit; and shall be considered in a subsequent part of 
the work, where we shall have to treat of attachment generally. 

Rules granted upon the plea side, upon motion by counsel, may be 
classed under the following heads : 1st, Those which are granted 
upon the motion paper being merely signed by counsel, without any 
motion being actually made in court; 2dly, Those, which are con- ' 
sidered so much as a matter of course, that the grounds of the mo- 
tion are not particularized by counsel, and where in some instances 
counsel may hand the motion paper to the clerk of the rules without 
making the motion vivd voce; and 3dly, those which are granted, 
upon the grounds of the motion being particularized by counsel. 

The first class of rules, namely, those which are granted upon the 
mere signature of counsel, are absolute'Vn the first instance, and may 
he obtained thus: Get the motion-paper signed by counsel; take it to 
the office of the cleric of the rules , and draw up the rule; and serve a 
copy of the rule upon the opposite attorney . 

The remaining two classes of rules are either absolute in the first 
instance, or rules to shew cause. If absolute in the first instance, 
they are obtained thus ; Let an affidavit be made of the facts necessary 
to support the application (see post , 899), annex it to the motion- 
paper, and indorse the latter correctly as fo the nature of the rule re- 
quired. Then give the motion-paper and affidavit to counsel , who, 
after signing it, will either give it to the clerk of the rules , or move it 
in court beforf the single Judge, sitting in pursuance of the 1 W. 4, 
c. 70, s. I, according to the nature of the motion. The motion-paper 
and affidavit, however, must be handed in to the clerk of the rules, 
whether the rule be granted or refused . If the rule be granted , call 
in the evening at the office of the clerk of the rules , and draw up the 
rule , and serve a copy of it upon the attorney or agent of the opposite 
party . It cannot be served on a Sunday (a). It must be served at 


(a) M'lleham v. Smith, 8 T. R. 86. 
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or before nine at night ; if served after that hour the service will be 
had. (R.H.2 W. 4, r. 50). It is not necessary to shew the origi- 
nal rule, unless sight thereof he demanded, ^xcept for the purpose 
of obtaining an attachment, (fa, r. 51). As* to the service of rules 
generally, see, Vol, 1, 29, 155. 

The affidavit upon which the motion is founded must he made be- 
fore the rule is moved for, and produced in court at the time of mak- 
ing the motion, and pt be filed or^ deposited with the clerk of 
the rules, otherwise the rule shall not he drawn up, or, if drawn 
up, shall be of no force or effect. (72. H. 36 G . 3) (5). And where 
an affidavit has been sworn in the afternoon before a Judge at 
chambers, after the rising of the full Court, the clerk of the rules 
will not draw, up a rule nisi of that day. A party, in order to make use 
of an affidavit sworn or filed after he has obtained a rule nisi , must 
withdrawi^s motion and move it again (c). Sometimes, however, as 
in motions to stay proceedings on bail bonds, for setting aside an 
attachment^or against the sheriff on payment of costs, if on shewing 
cause it be objected that the affidavits on which the rule nisi was ob- 
tained are informal, as, on account of not swearing in a strictly for- 
mal manner to a defence on the merits, or that the application is at 
the instance of the bail, the Court will enlarge the time for discuss- 
ing the rule, and permit a supplementary affidavit to be produced 
and filed ( d ). If you intend, in arguing the case, to rely on any 
affidavits in the same cause, already on the files of the Court, such 
affidavits must be specified in the rule nisi (e), and it may be right 
to mention the fact to the Court, at the time of making the motion. 
As to the title and jurat and other parts of the affidavit, see post , 899, 
*01. 

If the rule required be a rule nisi only, give the motion-paper , with 
ike affidavit annexed, to counjol, who will move it accordingly . The 
motion, unless in cases of criminal information, new trials in arrest of 
judgment, and other very special motions, should now in general be 
made before a single Judge, sitting in pursuance of the 1 W. 4, e. 79, 
«. 1. If granted , draw up the rule with the clerk of the rules, and 
serve a copy of it as above directed (/). It should be served a rea- 
sonable time before the time appointed for shewing cause. In some 
cases you cannot move on the last day of the term, as for an attach- 
ment^); or in some cases to set aside an award (h); or to answer 
matters of an affidavit (*)» or to stay proceedings (k). But where the 
subject matter of the motion has occurred at the end of the term, 
and the party could not complete his affidavits before the last day, 
and the matter is eg a nature pressing for immediate decision, the 
Court, or the Judge sitting in pursuance of the 1 W, 4, c. 70, s. 1, on 

(6) See Williams v. Reeves, 2 Chit. Woolf v. ,2 Chit. Rep. 14. 

Hep. 218; Ditchett v. Tollett, 3 Price, {/) See as to the form of a rule nisi, 
269; Holloway v. Whorewood, 2 Salk. Chit. Forms, 739. 

461. ig) Anon. 3 Smith, 118. 

(c) [Tilly v. Hrnty , 1 Chit. Rep. 136; (ft) 1 M *Clel. 393; post, 924. 

Shaw v. Mansfield, 7 Price, 709. (?) Baily v. Jones, 1 Chit. Rep. 744. 

(d) Chit. Sum. Prac. 103. (k) Baily v. Jones , 1 Chit. Rep. 744; 

(e) MS. E. 1824, per Bayley , J. ; De Anon . 2 Price, 143. 
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the last day of the term, would grant, a rule nisi to shew cause in the 
following vacation, on an early day, (say a week or more), before 
a Judge at chambers $), or direct the party to apply by summons to 
a Judge at chambers; and such Judge would, when justice requires 
it, either make an order or stay the proceedings till the next term, in 
order to give the party an opportunity them to move the Court. A 
motion for an attachment for nonpayment of costs, and against the 
sheriff for not returning the writ or brinphg in the body, may be 
moved for on the last day of the term (»)._ 

If there be any irregularity in the service of the rule nisi, it will 
be waived by the party’s afterwards appearing and shewing cause 
against the rule (»). 

The rule nisi thus granted, unless when moved fortrn the last day 
of the term, requires the opposite party to shew, qause upon some day 
certain in term, usually three or four days or mbre (according to the 
distance of the opposite party’s residence (o) ) after it is drawn up ; 
but where the rule is obtained the day before the last day of term, 
and the transaction to which it relates took place in town, it may be 
drawn up for the last day of term, and may be made absolute at the 
rising of the Court on that day. A rule nisi for setting aside an 
award, however, should not be drawn up for the last day of term, for 
by R . M. 36 G. 3, a counsel cannot be heard to shew cause agairiSt 
it on that day. {Sec post, 924). • 

As to when, and how far a rule operates as a stay of proceedings , 
see ante , 782. If a rule nisi be moved for on the last day of term, it 
will riot operate as a stay of proceedings, nor will thu Court allow the 
rule to be worded, so as to give it such an operation, Unless perhaps 
under very special circumstances. {Ante, 882). If the rule operate as 
a stay of proceedings, and if any proceedings, directly or collaterally, 
be had in the cause, in the mean time,ihe Court Upon application will 
set them aside. (Anti, 782). If the rule be d xaty&mp wrong by mis- 
take, the Court will order it to be corrected. {Ante, 851). 

Previously to moving for a rule nisi , a notice of the intended motion 
is sometimes given to the opposite party, particularly where it is 
desired that the rule should operate as a stay of proceedings (p), or 
that time and expense may be saved by affording the adverse party 
an opportunity of shewing cause against it in the first instance, or 
where the object is to induce the Court to disallow the costs of pro- 
ceedings had after such notice, and before motion {q). Where no 
proceedings have been had for four terms exclusive, sometimes a 
term’s notice of motion is requisite (r). 

Upon the day appointed by the rule, the opposite party must shew 
cause against it, unless by consent it stand over until another day in 
the same term. Either party, however, if not prepared to support 

</) Chit. Sum. Prac. 100. ed. 2 Chit. Rep. 372. 

(m) 1 Bur. 651 ; Rex v. York, 5 Bur. (p) Forteacue v. Jones, 1 Dowl. P. C. 
2686; Rex , in the case of Walker v. 524. 

Whaley, and M'Evoy v. M'Intosh, 1 ( q ) Tidd, 441. See Anon* 1 Wils. 30; 

Chit. Rep. 249. and see Chit. Forms, 739. 

(n) Tidd, 445. ( r ) Tipton v. Meeke, 8 Moore, 579. 

(o) Even ten days have been allow- 
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or shew cause against the rule, may move that it be enlarged to a 
future day in the same or the next term ; or to support or shew cause 
against it before a Judge at chambers in 4he vacation. It may be so 
enlarged, without notice to the opposite party.’ (R.H, 2 W,4,r . 97). 
But it is not by any means of course that the Court should thus en- 
large a rule ; sufficient grounds must be stated to induce them to do 
so (r); if the application be made by the party who obtained the 
rule, the Court usually g r ant it where it is in his own delay; but not 
where it woujid have the effect of detaining the opposite party in cus- 
tody, nor, in other cases, without consent or some evident necessity; 
if moved for by the opposite party, the Court will frequently enlarge 
it upon terms; or, if the rule were not served in time to give the 
party an opportunity of shewing cause against it, he may demand 
that the rule be enlarged as a matter of right ($). If it be enlarged 
to a subsequent term, it ia set down in the peremptory paper, and 
called on in its order; (see Vol. 1, 60); but if it be enlaiged or stand 
over to another«day in the same term, cither party may bring it on, 
upon the day so appointed, by moving to discharge the rule, or make 
it absolute. After the day mentioned in the rule, no cause can be 
shewn against a rule nisi for costs of the day (l). 

In order to shew cause against a rule nisi , get an office copy of the 
ryle, and of the affidavit (u) upon which it was granted; and give them , 
together with an affidavit when necessary , and a brief \ to counsel. The 
affidavits should be sworn, and handed to the counsel, who is to shew 
cause before the day named in the rule for shewing cause; and after 
shewing cause, such counsel cannot come on another day in such term 
with better affidavits (r). In general, an affidavit sworn after the ap- 
pointed day, but before the actual time of shewing cause, may be 
read for the party shewing cause (y) ; but when a particular day or 
time for filing affidavits is pre^ribed by the rule nisi , or, as is more 
frequent, in v the case of enlarged, rules, no affidavit filed afterwards is 
admissible, unless under special circumstances of inevitable accident, 
tfcc. (R. M. 3§ G , 3) (*), and then a special motion should be made 
before the day of shewing cause for leave to file the affidavits nunc 
pro tune (a). It is usual for the counsel, who is instructed to shew 
cause, to hand over the affidavits on his side to the opposite counsel, 
in a reasonable time before the day appointed for shewing cause. Upon 
the day appointed for shewing cause, or usually the day after, your 
counsel will shew cause accordingly; and the counsel for the party 
who obtained the rule will thep be heard in reply ; also, if cause be 
shewn in the first instance, the counsel who moved* for the rule nisi 
is in like manner entitled to the reply. Although the Court will sel- 
dom hear more than one counsel upon moving for a rule nisi , yet, upon 
shewing cause, the number is not limited ; and if there be two or more 

(r) MS. E. 1814. 384; Oakes v. Albin, M'Clel. 582; Chit. 

(s) Tidd, 447, 448. See Anon. 1 Sum. Prac. 104. 

Smith, 199. (y) 1 Chit. Rep. 27 at Tilly v. Henly, 

(t) Scott v. Marshall, 2 C. <fc J. 60. Id. 130. 

\u) This seems absolutely requisite. (z) Hoar v. Hill, 1 Chit. Rep. 27; 
Brown v. Probert, 1 Dowl. P. C. 659. Harding v. Austen, 8 Moore, 523. 

{x) Ktbblewhite v. Jeffreys, 1 Chit. (a) Hoar v. Hill, 1 Chit. Rep. 27- 
Rep. 142; Tripp v. Bellamy, 5 Price, 
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counsel on either side, they are heard in the order of their precedence. 
After the argument is concluded, the Court deliver their opinion, and 
make the rule absolute or discharge it accordingly. 

If no cause be shewn on the day appointed, counsel may move on 
the following day to make the rule absolute on an affidavit of ser- 
vice of the rule nisi ( 6 ); and if cause be not then shewn, the Court 
will grant a rule for making the former rule absolute (c). Draw up 
this latter rule with the clerk of the rules y^nd serve a copy of it upon 
the opposite attorney or agent before nine at night. But when the coun- 
sel who is instructed to shew cause informs the opposite counsel that 
he is instructed so to do, it is the usual practice for the opposite coun- 
sel not to move for the rule absolute till a subsequent day. And if, 
after a rule has been made absolute, it appear thatpcounsel was in- 
structed in time, it is usual and proper courtesy, in most cases, to open 
the rule and obtain back the brief, without compelling such counsel 
to move the Court that he may be heard; but if this be refused, the 
Court will order the rule to be opened ( d ). 

The costs of the application are wholly in the discretion of the 
Court. When the rule nisi is drawn up upon payment of costs, 
whether cause be shewn against it or not, and whether made absolute 
or discharged, the Court almost always make the party who obtained 
the rule pay the costs. If the rule ?iisi be drawn up with costs, if no 
cause be shewn against it, it is made absolute with costs, as of course 4 
if cause be shewn against it, and the rule be made absolute, the Court 
will make it absolute with costs, or without, in their discretion, ac- 
cording to the circumstances pf the case ; but if it be discharged, the 
Court almost uniformly discharge it with costs to be paid by the party 
who obtained it. Where the rule nisi is forgetting aside proceedings 
for irregularity : if no cause be shewn against it, it is made ahsohite, 
as of course, with costs; if cause be s|ewn against it, and the rule be 
made absolute, it is made absolute almost uniformly, with costs ;■ if 
discharged, it is also almost always discharged with costs to be paid 
by the party who obtained it, and, by R. M. 37 G. 3, shall be deemed 
to have been so discharged, even although the rule discharging it con- 
tains no special direction upon the subject. But if the rule be silent 
as to costs : then, if no cause be shewn, neither party is ordered to 
pay costs; but if cause be shewn, the rule » made absolute or dis- 
charged, with or without costs, in the ■ discretion of the Court, ac- 
cording as they are of opinion that the ftiotion ought or ougbt not to 
have been made, and ought or ought not to have been resisted fs). . 

There is an old rule of Court, H. 1, by which it is ordered, 
that if a cause be moved in Court in presence of counsel of both 
parties, and the Court shall thereupon make an order; no person shall 
afterwards cause the same to be moved contrary to such rule 'or or- 
der, under pain of an attachment ; and the counsel, knowingly mak- 

(6) See forms of affidavit. Chit. Tilly v. Henley , Id. 236; %nd see Hus- 
Forms, 417, 679. *et v. Partin, 1 Bingh 65; Res v. She- 

(c) See the form. Chit. Forms, 740. riff of Middlesex, to buncombe v. Crisp, 

<rf) Chit. Sum. Prac. 108. 2Dowl.P.C.5. 

(e) See Anon. 1 Chit. Rep. 390, n.; 

T 3 



886 Motions and Rules, 

ing such motion, shall not be heard here in any pause during the same 
term. If, however, the rule have been made absolute too soon, or 
either party have been taken by surprise, the Court will open the rule, 
updn application. But they will not open a rule, merely because the 
affidavit upon which cause was shewn against it was false (/ ) ; or 
because counsel omitted to present to their notice a statute or other 
authority, which might have affected their decision (g). 

Whether the Court gra^t the rule nisi or not, or make it absolute 
or discharge it, the affidavits on both sides must be filed with the 
clerk of the rules, as has been already mentioned. (Ante, 882, 884 ; 
and see post, 905). 

It may be as well here to repeat the rule that in all cases in which 
any particular number of days, not expressed to be clear days, is pre- 
scribed by the rules or practice of the Court, the same is to be 
reckoned exclusively of the first day and inclusively of the last day, 
unless the last day shall happen to fall on a Sunday, Christmas-day, 
Good Friday, or a day appointed for a public fast or thanksgiving, in 
which case the time is to be reckoned exclusively of that day also. 
(R. H. 2 W. 4, r. vm; ante, Vol 1, 58). 

The following is an enumeration of the rules usually granted in the 
course of a suit, upon motion by counsel, classed under the different 
Jieads mentioned at the beginning of the present chapter. 

1. Where the Motion-paper requires oyly the Signature of Counsel . 

In the following cases, the rules are drawn up by the clerk of the 
rules, upon your producing the motion-paper signed by counsel. 
These rules are all absolute in (he first instance. 

1. Kule for a concilium . (P.7). Vol. 1, 356, 370; ante, 478). 

2. for a special jury. (A <). Vol 1, 261). 

3 . _ that the landlord be Admitted defendant, instead of the 

tenant, in ejectment. (D. ante , 542). 

4. for judgment against the casual ejector. (P. ante , 536). 

> 

Kote. The letters P. D, annexed to the different rules above men- 
tioned, and hereafter bs the course of this chapter, signify that the 
rule is granted upon a motion by the plaintiff or defendants and 
where both letter* Are used, they signify that the motion may be made 
by either party** 

2. Where the Motion must be made in Court , but it is sufficient if 
Counsel give the Motion-paper to the Clerk of the Rules.* 

In the following instances, where the rules required are always 
granted by $ke Court as a matter of course, it is not necessary that 

(/) Davies v. Cottle, 3 T. R. 405. 

(?) DiUamore v. Capon, 8 Moore, 462, 1 Bingh. 398, S. C. 
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counsel should actually make the motion vivd voce in Court; but, upon 
signing the motion-paper, he may at once give it to the clerk of the 
rules* Call at the rule office in the evening, and draw up the rule; 
then serve a copy of it on the opposite attorney or agent. 

1. Rule that money deposited with sheriff instead of bail be paid 

over to plaintiff, no bail having been put in. {Nisi. P. VoL 1, 
126). 

2. — - that money deposited with the sheriff instead of bail be 

paid over to the defendant, bail having been put in and per* 
fected. (Nisi. D . VoL 1, 126). 

3. upon motion to justify bail. (Ahs. D . Vol. 1, 165, 178). 

4. - .. . — the like as to bail in error. (Ahs. P. Vol. 1, # 345). 

5. peremptory, to declare. (Ahs. JO. Vol. 1, 187). 

6. to change the venue. (Abs. D. afite , 726). 

7. to discharge the rule for changing the venue. (Ahs. P. 

ante , 729). 

8. to refer it to the master to compute principal and interest on 

a bill of exchange. (Nisi. P. ante, 521). 

9. to have witnesses examined upon interrogatories, with con- 

sent of both parties. (P. D . Vol. 1, 251)* 

10. — — for costs, for not proceeding to trial or inquiry. (Abs. D. 

ante, 804). • 

11 . for judgment as in case of a nonsuit. (Nisi. D. ante, 807). 

12. — — the like, after a peremptory undertaking. (Ahs. I), ante, 

809). 

13. that defendant have leave to enter a suggestion on roll, to 

entitle hinq to costs under a coiirt of conscience act. (Nisi. 
D. ante, 873). , 

14. the like, to entitle the defendant to double or treble costs. 

(Nisi. J). ante, 874). > 

Note, in the two last instances, if the defendant be not 
clearly entitled to the costs, or if there be any thing irre-. 
gular or doubtful as to the time of making the motion, or 
the like, the substance of the affidavit upon which the mo- 
tion is grounded should be Btated to the Court. 

1 5. for judgment against defendants in several actions upon 

policies of insurance, who have entered into a consolidation 
rule. (Nisi. P. ante, 735)% < * 

16. — — to make Judge’s order or order of nisi prius a rule of Court. 

(Abs. P. D.post, 906). 

1 7. to make a submission to arbitration a rule of Court. (Abs. 

P. D. fist, 926). 

1 8. to enlarge the time for making an award on consent of 

parties. (P. D. post , 914). 

19. to make a rule absolute upon affidavit of service, in cases 

of course, where cause is never shewn. (P% D. ante , 885). 
Note. Where any of the above rules are to be drawn up by con- 
sent, the clerk of the rules must be furnished, by each of the parties, 
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with a motion-paper signed by counsel, before he can draw up the 
rule. 


3, Where the Motion is made in Courts but the grounds of it not par- 
ticularized. 

In the following instances, the rules are not granted wholly of 
course; for which reason counsel are obliged to state shortly to the 
Court the grounds of th#motion. 

1. Rule that an attorney deliver up writings, &c. where there is 

no cause in Court. (Nisi. Vol. 1, 31). 

2. for a diabeas corpus ad respondendum , in order to charge a 

prisoner, in custody on a criminal account, with a bailable 
writ or declaration, &c. (Nisi. P. ante , 638, 639). 

3. for leave to compound penal actions. (Consent). (Ante, 

780). 

4. f or a general special imparlance. (Ahs. D . ante, 588). 

5. that a defendant be at liberty to waive his plea. (Nisi. Vol. 

1, 211). 

6. that defendant be at liberty to withdraw the general issue, 

and plead de novo, with notice of set olf. (Abs. D. Vol. 1, 

* 210 ). 

7. the like, and to plead de novo, upon paying money into 

Court. (Abs. D. Vol. 1, 210). 

8. for leave to try before the sheriff in an action for a debt 

not exceeding 10/. (Nisi. P. D. VoL 1, 286). 

9. — *. for leave to inspect and take copies of books, court rolls, 

&c. and to have them produced at the trial. (Nisi^ P. Vol. 
1, 238, ante, 771). n the motion, however, be made upon 
behalf of a copyholder, for an inspection of the court rolls 
of the manor, an affidavit that the copyhold tenant has* 
applied for, and been refused inspection, is absolute in the 
first instance. (Ante, 772). 

10. — for relief by third parties, against adverse claims. (Nisi. 

ante , 756). 

11. for the like, by sheriffs. (Nisi, ante, 759). 

12. for leave to enter up judgment on an old warrant of attor- 

♦ ney. (Abs. P. anten 498, 500). If the warrant of attorney 

be 10 years old or upwards, the rule granted is a rule nisi 
only. (Ante, 500). 

13. — for leave to sign judgment on a scire facias, where the party 

has not been summoned. (Ante, 614). 

14. for leave to issue a scire facias on a judgment not more 

than 10 and under 15 years old. (Abs. P.) If the judg- 
ment be more than 15 years old, the rule is a rule nisi 
only. (Ante, 600, 601, 612),, 

15. to discharge an insolvent de^or, under stat 48 G . 3, c. 123, 

s. 1. (Nisi. D.‘, sometins^|pls absolute, ante, 657, 658). 
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1 6. Rule to make a rule absolute upon affidavit of service, no cause 

being shewn. (P. D . ante, 885). 

17. — 1- for judgment on demurrer, when not argued. ( Abs.P.D . 

an/e, 479). 

18. ... — -» for judgment on writ of error, when not argued. (Abs. 

P. D. Vol. 1, 351). 


4. Where the Motion is made in Court , and the grounds of it 
particularized* 

In the following instances, the rules are not by any means granted 
of course ; but the Court upon a full statement of th£ grounds of the 
motion, as appearing from the affidavits, will grant or refuse the rule 
nisi , at their discretion. # 

1. Rule that the defendant may be discharged out of custody, on 

entering a common appearance (Nisi. D. Vol . 1, 93). 

2. that the bail bond may be delivered up to be cancelled. 

(Nisi. D. Vol. 1, 93). 

3. for further time to justify. (Abs. D. Vol . 1, 171). 

5. . for time to inquire after the bail. (Abs. P. Vol. 1, 173). 

6. to obtain money out of Court after judgment when paid into 

Court in lieu of bail. (Nisi. P. D. Vol. 1, 182). 

8. that an outlawry be reversed. (Abs. D. f ante, 711). 

9, that plaintiff be at liberty to sue out a distringas to compel 

appearance or outlawry of defendant. (Abs. P. Vol. 1, 462). 

10. that service of declaration in ejectment, on the tenant's son 

or daughter, &c. on the premises, may be deemed good 
service. (Nisi. P. ante , 532). 

11. that superfluous counts, &c.*be struck out of the declaration, 

&c. (Nisi, D. ante , 733). • 

12. to consolidate actions, not being on a policy of insurance. 

(Ntsi. D. ante, 735). 

13. that claim of conusance be allowed. (Nisi, ante , 725). 

14. for time to declare, under special circumstances. (Nisi. P. 

Vol. 1, 187). 

15. for leave to withdraw the general issue, and plead specially. 

(Abs.D. Vol. 1, 211). 

16. for leave to withdraw a special plea, and plead specially. 

(Abs. D. Vol 1,210). 

17. lor leave to add a plea. (Abs. D. Vol. 1, 210). 

18. that a writ of inquiry may be executed before a Judge. 

(Nisi. P. ante, 513, 514). 

19. — for a trial at bar. (Nisi. P. D . Vol. 1, 268). 

20. for a trial in a different county. (Nisi. P. D. Vol 1, 217, 

ante, 869). 

21. — - to put off the trial. (Nisi. P. D. ante , 798). But when the 

application is mata at Nisi Prius , the order is of course 
absolute in the ftp^in&tance, notice of the motion and a 
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copy of the affidavit being previously given to the other 
party. 

22 . — ■ for costs against a pauper for not proceeding to trial pur- 

suant to notice or an undertaking. (Nisi. D. ante, 698). 

23. — to stay proceedings in replevin, upon payment of rent, &c. 

(Nisi, P. ante , 591). 

24. to stay proceedings in ejectment, upon payment of rent or 

mortgage money. (Nisi. D. ante,. 2 , 749). 

25. to stay proceedings upon payment of debt and costs, &c. in 

other than ordinary cases. (Nisi. D. ante, 7 45). 

26. to stay proceedings in second actions, until the costs of a 

former action be paid. (Nisi. D. ante, 750). 

27. to stay proceedings in actions under 40*. (Nisi. D. ante, 

752). 

28. to stay proceedings in actions pending error. (Nisi. D. 

ante , 753; Vol. 1, 338). 

29. to stay proceedings in other cases. (Nisi. D. ; see ante, 

754). 

30. to stay proceedings until security be given for costs. (Nisi. 

D. ante , 764, 543). 

31 . to stay proceedings in actions upon bail bonds, &c. upon 

terms. (Nisi.D. Vol . 1, 146). 

3.2. to set aside a regular nonpros, upon terms. (Nisi. P. ante, 

791). 

33 . to set aside a regular judgment by default, upon terms. 

(Nisi. D. ante, 506). 

34. to set aside proceedings for irregularity. (Nisi. D. P. ante, 

782; Vol. 1, 142, 110, 451). 

35 . to set aside verdict 0 £ nonsuit, and to have a new trial. 

(Nisi. P. D. ante , 824). 

36. — - — to set aside the execution of a writ of inquiry. (Nisi. P. D. 

ante , 519, 824). 

37 . for judgment non obstante veredicto. (Nisi. P. ante , 830). 

38. for leave to amend after judgment. (Nisi. P. D. ante , 831). 

39. to arrest the judgment. (Nisi. P. D. ante, 852). 

40. for leave to discontinue, after verdict. (Nisi.P.D. ante, 

794). 

41. for leave to enter up judgment nunc pro tunc. ( Nisi.P. D . 

ante , 603). 

42 . for leave to enter a suggestion on the roll, to entitle defen- 

dant to costs on account of plaintiff’s not hallhg recovered 
amount for which defendant was holden to bail. (Nisi. D. 
ante, 873). 

43 . _ for plaintiff’s costs of suit, in an action on a judgment. 

(Nisi. P. ante , 855). 

44 . for leave to take out execution in ejectment, after the land- 

lord has failed in his defence. (Nisi. P. ante , 542). 

for leave to take out execution pending error. (Nisi. P. D. 

Vol. 1 , 338; see ante , 552). 


45 . 
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46 . - for leave to enter up judgment on a warrant of attorney of 

10 years and not more than 15 years old. ( Nisi. P. ante , 
500). 

47. to examine witness on interrogatories. ( Vol . 1, 251). 

48. for a mandamus for examination of witnesses, (Vol. 1, 

252). 

49. that the master may review his taxation. (Nisi. P. D.). 

50. to set aside an annuity. (Nisi). 

51. — that securities be 'delivered up to be cancelled. (Nisi. See 

ante, 496). 

52. ■ — to revoke an arbitrator's authority. (Nisi, P . D . post, 909, 

910). 

53. to compel attendance of witness, or prodqption of docu- 

ments before an arbitrator. (Abs. P. D . post, 913). 

54. to enlarge the time for making «an award where one of 

the parties withholds his consent. (Nisi, P.D.post, 915). 

55. to set aside an award. (Nisi. P.D.post. 924). This motion 

canuot be made -on the last day of term. 

56. to set aside a Judge’s order. (Nisi. P.D.post, 898). 

57. that an attorney may pay costs, &c. for negligence, &c. 

(Nisi. Vol. I, 40, 43). 

58. . to make a rule absolute, where cause is shewn. (P. D.) 


Sect. 2. 

Rules granted without potion by Counsel. 

Ride obtained upon a Judge's fiat .]• The following rules are ob- 
tained in this manner : — 

1. That an infant be admitted to sue by prochein amy or guardian. 
(Ante, 674). 

2. That an infant be admitted to defend by guardian. (Ante, 676). 

3. That plaintiff may sue in f or md pauperis. (Ante, 697). 

4. For a rule to discharge a prisoner, upon bail being justified n 
vacation. (Vol. 1, 179). 

5. For a rule for a distringas in nontfailable actions, in vacation. 
(Vol. 1, 462). 

6 . For a rule to change the venue, in vacation. (Ante, 726). 

7. For a rule to plead several matters, not enumerated in the rule, 

T. T. 1 W. 4. (Ante, Vol. 1, 209). 

8 . For a rule to compute, in vacation. (Ante, 521). 

9. For leave to sign judgment on a scire facias , where defendant 
not summoned. (Ante, 6 14). 

10. For a rule that a writ of inquiry be executed before a Judge at 
Nisi Prius. (Ante, 514). 

11. For a rule making a submission to arbitration a rule of Court. 
(Post, 926). 
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When you have obtained the Judge's fiat , take it to the office of 
the clerk of the rules, and he will thereupon draw up the rule. (See 
post, 897, 898). In the instances 6, 8, and 10, supra , you must also 
take a motion paper, signed by counsel, to the clerk of the rules, to- 
gether with the fiat. 

Rule obtained from the cleric of the rules , upon the master's allow - 
ance .] It seems that the only rule obtained in this manner is the 
rule for allowance of a writ of error coram nobis. ( See Vol. 1, 368). 

Rules obtained from the clerk of the rules , upon a pracipe.] The 
following are, it seems, the only rules obtained in this manner; — 

1. Rule to plead generally. (Vol. 1, 196). 

2. to plead in scire facias. (Ante, 615). 

3. to avow in replevin. (Ante, 586). 

4. fora view. (Vol. 1, 264). 

5. to appear to a scire facias. (Ante, 613). 

6. for judgment on demurrer. (Ante, 480). 

7. for judgment on nul tiel record. (Ante, 483). 

8. for judgment on scire facias. (Ante, 613). 

9. for judgment on scire facias quare executionem non in 

error. (Vol. 1, 364). 

X0. for judgment in error. (Vol. 1, 367, 370). 

11. to bring up insolvent debtor under the Lords* act. (Ante, 

655). 

In these cases you make out a pracipe or memorandum of the 
rule you want; take it to the clerk of the rules, and he will draw up 
the rule. r 

Side-bar rules.'] These rules were formerly moved for by the at- 
tornies, at the side-bar in Court ; but they may now be had of the 
clerk of the rules, upon a pracipe or memorandum, in the manner 
above mentioned. These rules may be obtained on the last, as well 
as on other days in term. ( R . II. 2 JV, 4, r. 96). If obtained irregu- 
larly, the Court, upon application, will grant a rule to shew cause 
why they should not be discharged; which rule may afterwards 
be made absolute in the ordinary way, if no sufficient cause be 
shewn. 

The following is a list of most of the side-bar rules : — 

1. Rule that the sheriff return the writ. (Vol. 1, 133). 

2. that the sheriff bring in the body. (Vol. 1, 135). 

3. for time to declare, or for further time. (Vol. 1, 187). 

4. — — for special imparlance. (Ante, 588). 

5. for leave to pay money into Court in all cases. (Ante, 181, 

739). 

6. for leave to discontinue before verdict, &c. (Ante, 794). 

7. to be present at the taxing of costs. (Vol. 1, 319). 
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8. Rule for a scire facias to revive a judgment more than seven 

years old, and not ten. {Ante, 612). 

9. for the marshal to acknowledge the defendant in his cus* 

tody. {Ante, 643). 

10. Consent rule in ejectment. {Ante, 539). 

Rule to plead several pleas obtained from the cleric of the rules upon 
the engrossment of the pleas, or a draft or copy thereof.'] The follow- 
ing is a list of the pleas which may be pleaded together, or any two 
or more of them under this rule : — non assumpsit, or nil debet, or non 
detinet, with or without a plea of tender as to part, a plea of statute 
of limitations, set-off, bankruptcy of defendant, discharge under an 
insolvent act, plene administravit , plene administravit prater, infancy 
and coverture. (R. T . 1 W. 4, Vol . 1, 521). 

• 

Rules obtained from the master .] The following are the rules ob- 
tained directly from the master : — 

1. Rule to declare in replevin. {Ante, 583). 

2. to reply. {Vol. 1, 211). 

3. to rejoin, surrejoin, &c. {Vol, 1, 213). 

4. to enter the issue. {Vol. 1, 221). 

5. — the like, on demurrer. {Ante, 478). 

6. to join in demurrer. {Ante, 475). * 

7. _ that the defendant produce the record on nul tiel record. 

(Ante, 483). 

8. to assign errors. (Vol. 1, 364, 369). 

9. -to return the certiorari in error to this court. (Vol. 1, 

365, 369). 

10. to join in error. (Vol. 1, 3 69). 

9 

Rule obtained from the clerk of the papers.] The only rule given 
by the clerk of the papers is, the rule to return the paper-book or de- 
murrer-book ; and which he gives in the margin of the paper-book or 
demurrer- book itself. (See Vol , 1, 218; ante , 477). 

tfules obtained from the clerk of the errors.] The following rules 
may be obtained from the clerk of the errors, as of course, upon ap- 
plication : — # 

1. Rule for better bail. {Vol. 1, 345). 

2. to transcribe. (Vol. 1, 346). 

3. to allege diminution. (Vol. 1, 347). 

4. to assign errors. (Vol. 1, 347). 

5. — — to return the certiorari in error to the Exchequer Cham- 

ber. (Vol. 1, 350). 

Rules obtained from the filacer.] The only rule obtained from the 
filacer is the rule to appear in replevin. (Ante, 582). 
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CHAPTER XXXIV. 

SUMMONSES AND ofeDEES. 

Summons.] When, in the progress of a suit, it becomes necessary 
to obtain the order of the Court relative to any of the proceedings, 
we have seen c ; n the last chapter that the parties may apply for it in 
term time by motion to the Court. But in vacation in some instan- 
ces, or in term time in 'all matters of minor importance, the same 
effect may be had by obtaining the order of a Judge at Chambers. 
By the 1 W. 4,c.70, s.4, in general the Judge maybe a Judge of either 
of the superior Courts, and need not be a Judge of the Court in which 
the action is pending. And the Judges may now, by stat. 1 G . 4, e. 
55, ss. 5, 6, grant summonses and make orders, upon circuit, in cases 
depending in any of the Courts at Westminster, in which the issues, 
if brought to trial, would be tried upon their circuits respectively, in 
the same manner as if they were Judges of the Court in which such 
causes shall be so depending. In a late case, where a cause, in 
which there was no notice of set-off, having been referred by order 
of nisi prius, the Judge, during the assizes, made a second order to 
enable the defendant to give a notice of set-off ; the Court held that 
this statute did not authorize this second order (a). 

To obtain a Judge’s order, you must in general first summon the 
attorney or agent of the opposite party before a Judge ; for which pur- 
pose make a memorandum of the order required , and take it to the 
Judge’s clerk at the chambers in Serjeants’ Inn , who will thereupon 
make out the summons (b). Make a copy of this summons , and let the 
person , who is to serve it, examine it with the original , that he may be 
able to swear to the service , if it afterwards become necessary to do so; 
then serve the copy on the attorney or agent of the opposite party. If 
the opposite attorney or agent be an attorney of this Court, the sum- 
mons may be served, by leaving a copy at the place mentioned in 
the book at the mastei’s office (see Vol. 1, 28), with any person re- 
sident at, or belonging to such place; antfif such attorney have not 
entered his name and place of abode, &c. in the said book, then fix- 
ing up the copy in the King’s Bench office shall be deemed a suffi- 
cient service. ( R . II. 8 G. 3). It must be served before nine o’clock 
at night, otherwise the service will be void. ( R . H. 2 W. 4, r. 50). 

A summons is a stay of proceedings only from the time at which 

(a) Ashworth v. Heathcote, 6 Bingh. (h) See as to the form. Chit. Forms, 
590, 4 M. & P. 396, S. C, , 741. 
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it is attendabie, and not from the time of the service (c). It operates, 
however, as a stay of proceedings from the time it is attendabie until 
it is disposed of, provided the party who obtained it use due dili- 
gence in following it up; that is to say, by obtaining and serving 
a second summons on t% same day the first was attendabie, in case 
the opposite party failed to attend it, and then an order. 

The following are the most usual cases in which a summons is 
taken out, for the purpose of obtaining a Judge’s order: — 

1. Summons for an attorney to deliver up writings, See. (Vol. 1, 

31), 

2. — — for changing the attorney in the cause. (Vol. 1, 36). 

3. - — to oblige an attorney to deliver his bill. (Vol. 1, 48). 

4. — - that an attorney’s bill be referred to bo taxed. (Vol. 

1, 50). 

5. to discharge a seaman or sbldier arrested. (Vol. 1, 

74). 

6. to discharge a certificated bankrupt. (Vol. 1, 70, 116: 

ante, 689). 

7. to discharge defendant, on entering a common appear- 

ance. (Vol. 1, 98). 

8. that the sheriff return the writ (Vol. 1, 133). 

9. — - that the sheriff bring in the body. (Vol. 1, 135). 

10. — — — to cancel a bail bond. (Vol. 1, 93). 

11. — for time to put in bail. (Vol. 1, 152). 

12. for leave to add bail. (Vol. 1, 161). 

13. . . for time to justify. (Vol. 1, 171). 

14. for leave to inquire after the bail. (Vol. 1, 173). 

15. to Stay proceedings upon bail bond. (Vol. 1, 146). 

16. for time to declare. (Vql. 1, 187). 

17. for further time to plead. (Vol. 1, 199). 

18. - . ■ — ■ — - to plead several matters not enumerated in thje rule 

of T.T. 1831. (Vol. 1, 209). 

19. to wave pleas, &c. (Vol. 1, 211). 

20. - - for leave to try the action before the sheriff where 

the debt does not exceed 20/. (Vol. 1, 286). 

21. for leave to try the cause in another county. (Vol. 1, 

217, ante , 869). 

22. to put off trial. (Ante, 798). 

23. to produce books, papert, &c. at the trial. (Vol. 1, 

238; ante, 771). 

24. —» for leave to enter suggestions on issue, where by mis- 

take issue has been delivered without them. (Ante, 
526). 

25. to refer it to the master to compute principal and in- 

terest on a bill of exchange, in vacation. (Ante, 520). 

26. for leave to charge a prisoner in custody on a criminal 

account, with a civil action. (Apte, 638, 639). 

(c) Mom* v.'Hunt, 2 B. & Aid. 355, Anthill V. Metmlf, 2 New Rep. 169, 
Rex v . Sheriff of Middlesex, 6B & Aid. Rcdford v. Edie, 6 Taunt. 240; ante, 
746; Glover v. Watmore, 5 B. & C. 769; Vol. 1, 199. 
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27. Summons to discharge a prisoner upon supersedeas. (Ante, 652). 

28. — to reverse an outlawry in nonbailable actions. (Ante, 

711). 

29. to consolidate actions upon policies of insurance. 

(Ante, 735). 

30. to stay proceedings upon payment of debt and costs. 

(Ante, 745). 

31 for relief by persons not sheriffs against adverse claims. 

(Ante, 756). 

32. for copies of written instruments. (Ante, 769). 

33 . for opposite party to admit a document stated in the 

pleadings. (Vol. 1, 238). 

34 . — for particulars of demand, set-off, &c. (Ante, 774). 

35 . for the sheriff to return a good jury upon a writ of in- 

quiry. (Ante, 514). 

36. for leave to amend. (Ante, 831). 

37 . in vacation for leave to issue a scire facias to revive 

a judgment of more than 10, and not more than 15 
years old* (Ante, 500). 

38. to revoke an arbitrator’s authority. (Post, 909, 910). 

39. — to enlarge the time for arbitrator making award. (Post, 

915). 

40. to examine witness on interrogatories, &c. (Vol, 1, 

251, 252). 

Proceedings thereon .] When the opposite attorney is served with 
a copy of the summons, if he have no cause to shew, he may indorse 
upon the summons his consent to an order being made; it is optional 
with him, however, whether he do so or not. 

If he indorse his consent, you may immediately take the summons 
so indorsed to the Judge* s chdmbers , and the cleric will make out the 
order as a matter of course (d). Then serve the order on the oppo- 
site attorney or agent. Unless the order he actually drawn up and 
served, the other party may proceed as if no summons had been 
taken out, although he have indorsed his consent, as above men? 
tioned (e). 

If the opposite attorney or agent do not consent to an order, attend 
at the Judge's Chambers at the hour appointed by the summons, and 
wait there half an hour; (R*T. 35 G. 3) ; and if the opposite attor- 
ney or agent, or some person for him, do not attend within that time, 
then take out a second summons, and serve him with a copy of it, as 
at first; and if he do not attend within the half hour after the time 
appointed by such second summons , ( R . T. 2 W. 4), then, upon affidavit 
of the two summonses and attendances (/), the Judge* s clerk will make 
out the order required, and give it to you. Then serve the order on the 

(d) See the form. Chit. Forms, 741. 4 B. <k C. 865, 7 D. & R. 422, S. C.; 

\e) Joddrell v. , 4 Taunt. 253; Sedgwick v. Alter ton, 7 East, 542. Vide 

Edensor v. Httffman, 2 C. & J. 140; MS. infra. 

E. 1820; E. T. 1832; Charges y. Farhall, (/) See a form. Chit. Forms, 741. 
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opposite attorney or agent . In some cases, however, the summons is 
granted peremptorily in the first instance, and a second summons is 
not required; as for an order to deliver or tax an attorney's bill, (R. 

H. 2 W, 4, r. 91), or for a supersedeas to discharge the defendant out 

of custody for not declaring against him in due time, & c. ( R . H. 2 W . 4, 
r. 89; see ante, 652). .?■ 

But if the opposite attorney or agent attend upon any of these sum- 
monses, you will be called in before the Judge in your turn, and up- 
on your stating the grounds of the application, and the opposite attor- 
ney Shewing cause against it, the Judge either grants or refuses the 
order, as he thinks fit. If he grant the order, it must be drawn uu 
and served, otherwise the opposite party will not be bound to notice 
it (g). In ordinary cases, the attornies attend before the Judge and 
support the application, or shew cause against it; But in cases of 
difficulty they usually attend with counsel, in which case they have 
precedence. * 

As to the hours at which the Judges attend at Chambers, see Vol. 

I, 62. 

Cosfs.] A Judge at Chambers has, it seemed $ower to give costs on 
a summons (i). 

Order.] If an order be made, it must be drawn up and served 
forthwith, or the opposite party may treat it as abandoned, and pro- • 
ceed (j). 

The order, made as above mentioned, is in effect as binding and 
imperative as a rule of Court; and it may in like manner be enforced 
by attachment, by previously moving to make it a rule of Court (/f). 

If the party, however, against whom an order has been made, be 
dissatisfied with it, if made in term he may immediately apply to the 
Court to have it set aside ; or if made # in vacation, he may apply to 
the Court in the following term to have, not only the order, but also 
all other proceedings which have been had under it, set aside ; by 
which means he obtains the opinion of the Court upon the propriety 
or validity of the order, and it is set aside or confirmed according- 

«y(0- 

Orders granted without summons.'] Besides the orders granted upon 
summons, in the instances before mentioned, there are some cases 
where a Judge at champs will make an order without summons; 
such as, 

1. Order that defendant may be holden to bail, in trover, &c. (Vol. 

h 82). 

[g ) Sedgivick v. Alter ton, 7 East, 542; Lee, 2 B. & Adol. 415, 1 Dowl. P. C. 52, 
MS. E. 1820, E. T. 1832, mpra. See S. C. 

Wright v. Stevenson, 5 Taunt. 850. (j) Charges v. Far hall, 4 B. & C. 865, 

(*) Doe d. Prescott v. Roe, 1 Dowl. P. 7 D- & R. 422, S. C. 

C. 274, 2 M. & Scott, 119, 9 Bingh. 104, ( k ) See Hart v. Draper, 7 Taunt. 43; 

S. C.; Hughes v. Brand, 2 Dowl. P. C. Baker v. Rye, 1 Dowl. P. C. 689. 

131 ; sed vide Spicer v. Todd, 2 C. & J. (/) See James v. Kirk , 1 Chit. Rep. 
165, 1 Dowl. P. C. 306, S. C. ; Keat v. 246; Rex v. Wilkes, 4 Bur. 2569. 
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2. Order that plaintiff may issue a distringas to compel appearance; 

of, or to outlaw defendant. ( Vol . 1, 462). 

3. that plaintiff may sue informd pauperis. (Ante, 697). 

4. that unless an infant defendant appear, John Doe may be 

assigned as his guardian, and a common appearance be en- 
tered for him. (Ante, 676). f 

5. to compel attendance of witness or production of docu- 

ments, before an arbitrator. (Post, 913). 

There are also other cases in which the Judge’s order or fiat 
merely requires the clerk of the rules to draw up a rule of Court, 
where such rule becomes necessary in vacation. (See ante, 891, 
892) ( m ). 

r (m) See the form of fiat, Chit. Forms, 740. 
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AFFIDAVITS. 

The contents of an affidavit must necessarily vary according to 
the circumstances of each case. If there be any rules relating to it 
in particular cases, they will be found under their respective heads in 
some preceding part of this work. But the only general rule which 
can be laid down is, that the affidavit set forth all the facts and cir- 
cumstances necessary to be stated in each particular ease, explicitly 
and with certainty; and that where a deponent swears to any fact as 
within his own knowledge, he must swear* directly and positively. 
When the affidavit is made by erne person only, it begins thus : “ A. 

B. of , gentleman , maketh oath and saith, that” fyc. ; but 

when made by more than one person, then thus: “ A. B. of , 

gentleman , and C. D. of , esquire , severally make oath and say; 

and first this deponent, A. B-for himself saith, that ” Sfc. “ And this 
deponent , C. D. for himself faith, that, Sfc.; and if there be any facts 
to which both of them can swear, then " And these several deponents 
A. B. and C. D. say, that,” &c. (a). Clerical errors and mistakes in 
spelling are not considered a sufficient ground for rejecting an affida- 
vit when the meaning is clear ( b ). 

Title.] If there be a cause in Court, all affidavits made use of in 
the progress of it must be intituled correctly in the Court (c); unless 
made before a Judge of the Court in wj^ich the affidavit is to be used, 
in which case it need not be so intituled. ( R . H. 2 W. 4, r. 4). It 
has been held that an affidavit not intitdledin the Court, but purport- 
ing at the foot of it to have been sworn before “ J. Y. deputy fila- 
cer” (d), or “ at the King’s Bench office, Inner Temple, before me, 
T. C.”(e), was sufficient. 

The affidavit must also be intituled in the cause , stating the 
Christian names as well as the surnames of all the parties (/). If 
defective in either of these respects, the Court will not allow them 
to be read, even although the adverse party be willing to waive the 
objection (g). And if tin? affidavit be in verification of a plea in 
abatement, the plaintiff might, for such a defect, sign judgment for 
want of a plea (h). The affidavit should also shew in its titleof the 
names of the parties in the cause the character in which they sue or 

(a) See Chit. Forms, 742. (f) Fores v. Diemor, 7 T. R. 661. See 

lb) Bromley v. Foster , 1 Chit. Rep. Band v. Barnes, 6 Taunt. 5; Macken- 
562. zie v. Martin, Id. 286; Prince v. Ni- 

(c) Moiling v. Bland, 3M. &Sel. 157; cholson, 5 Id. 333; Doe d. Spencer v. 
Rex v. Hare, 13 East, 188; Osborn v. Want, 8 Id. 647; Thorp v. Hook , 1 
Tatum , 1 B. & P. 271 ; Rolfe v. Burke, Dowl. p. C. 494. 

12 Moore, 298, 4 Bingh. 101, S. C. (g) Owen v. Hunt , , 2 T. R. 644. 

(d) Bland v. Drake, 1 Chit. Rep. 165. (h) Poole v. Pembrey, I Dowl. P. C. 

(e) Howell v. Wilkin , 7 B. & C . 783. 693. 
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"are sued («). Even styling the plaintiff as “ assignee,” without say- 
ing of whom, lvas been held defective (j). But the intituling of an 
affidavit by describing the plaintiff as ” gent, one &c.,” the plaintiff 
not being an attorney, does not vitiate it, and the description may be 
rejected as surplusage (1c). If an action be against several defendants, 
if they be not all in Court, the affidavit may be intituled in the names 
of those only who are in Court ( l ). Where a cause is removed into 
the Exchequer by writ of error, all affidavits in the Exchequer must 
be intituled in the cause in error, and not in the original action (m). 
And so on a writ of false judgment (n).r It seems that the affidavits 
in support of a rule for a procedendo should not be intituled in the. 
cause in the inferior court, but “ in the King’s Bench” ( o ). On mov- 
ing for a rule nisi for a certiorari the affidavits must not be intituled in 
any cause (p). f An affidavit to support a rule nisi for staying proceed- 
ings on a bail bond may be intituled in the action against the bail(g), 
or in the original action (r); if, however, proceedings against bail be 
founded upon a judgment irregularly* obtained by the plaintiff, only 
one application is necessary to set aside the irregular judgment and the 
proceedings against the bail, and the affidavits in such a case must 
be intituled in the original action (s). So, if a judgment be obtained 
irregularly, and an action be brought;®^ such judgment, the pro- 
ceedings in the second action and th&^u'dgment in the first may 
be set aside by one rule, and tftfe affidavits be intituled in the 
original action (<). Upon an application for a rule that an attorney 
pay over a sum of money received by him in a particular cause, the 
affidavits must be intituled in the cause in which the money was 
received («). But where there is as yet no cause in court, the 
affidavits should not be intituled; otherwise the Court probably 
would not allow them to be made use of. Thus, an affidavit to hold 
to bail must not be intituled, *or, if intituled, it cannot be read (i>), 
because, as yet, there is no .cause in Court. In moving for leave 
to enter up judgment on an old warrant of attorney the affidavit 
may be intituled in a cause (w), but this is not absolutely requisite(ar). 
Where a submission to arbitration is made a rule of Court, and no 
action is pending, the affidavits in support of an application to set 
aside the award, or for an attachment for not performing it, need not 
be intituled (y), although the affidavits in shewing cause must (*) . 

(i) Steyner v. Cottrell, 3 Taunt. 377; (p) Exp. Nohro , 1 B. & C. 267* 

Fores v. Dienuir, 7 T. R. 601 ; Bullman (</) Roberts v. Giddins, 113. & P.337; 
v. Callow, 1 Chit. Rep. 727 ; WAght v. Kelly v. Wr other, 2 Chit. Rep. 109. 

Hunt, 1 Dowl. P. C. 457; Anon.Execu- (r) Lines v. Chetwode, Exch. MS., 

tors v. Administrators , Id. 97* * Kith Jan. 1832; sed vide 1 Bingh. 142, 7 

(j) Id. Moore, 521, S. C., contra. 

(k) Reeves v. Crisp, 6M.& Sel. 274. (s) Barlow v. Kaye, 4 T. R. 688. 

(l) Hand v. Barnes, 6 Taunt. 5, 1 (f) Id. 

Marsh. 403, S.C.; 6 Taunt. 826. But (m) MS. E. 1814. 
see Bullman v. Callow, 1 Chit. Rep. («) R. T. 37 G. 3. 

727* 728, (a). (iv) Sowerby v. Woodroff, 1 B. & Aid. 

(m) Gandell v. Rogier , 4B. & C. 862, 567 ; Poole v. Robberds , Id. 568, (a). 

7 JD. & R. 259, S. C. (*) Exp. Gregmy, 8 B. & C. 409. 

(n) Watson v. Walker, 8 Bingh. 315, (y) Bainbrigge v. Houlton, 5 East, 

1 M. & Scott, 437, S. C. 21. 

(o) Jameson v. Schondwar , 1 Dowl. ( z ) Sevan v. Sevan , 3 T. R. 601 ; In 

P. C. 175. re Houghton, 2 M. & P. 452. 
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But where a cause is referred under an order of Nisi Prius, the affi- 
davits must be intituled in the cause. The proceedings upon an at- 
tachment in a civil suit being upon the civil side of the Court until the 
attachment is actually awarded, the affidavits in applying for the rule 
nisi (if), and in shewing cause against it (c), must be intituled in the 
action; but after the rule is made absolute, all future affidavits (as 
upon an application to set aside the attachment, or the like) must be 
intituled, “ The King v. The party attached ” (d)\ and in the case of 
an attachment against the sheriff, you must also add the name of the 
cause, thus: “ The King against the Sheriff of Middlesex , in a cause 
of J. N. against J. S .” though this is not absolutely requisite ( e ). 

Deponent's addition .] The affidavit must state the true place of 
abode, and the true addition, of the person making itf (R. M. 15 C. 
2; It . H, 2 W. 4, r. 5); otherwise the Court will not allow it to be 
used, or, in the case of an affidavit to hold to bail, will discharge the 
defendant on a common appearance (g). The deponent’s addition 
must be stated, though he be a party in the cause ( h ). Where 
a deponent described himself as of “ the city of London, merchant,” 
it was holden to be sufficient (z). And where a foreigner who had 
come to this country merely for temporary purposes, described him- 
self as of his place of residence abroad, it was deemed sufficient (k). So, 
where an attorney’s clerk stated thb place of business of his employer 
as his residence (l). So, where a clerk.described himself of the office 
where he did business during the day, although he slept elsewhere at 
night (m); and where a person lately discharged from prison, but 
who slept there at night, described himself as late of that prison (»); 
the Court held these to be sufficient descriptions of the deponent’s 
place of abode, within the meaning of the rule of court above men- 
tiored. But a deponent cannot describe himself as late of a place 
where he has ceased to reside, when Iiq actually resides at another 
place at the time of making the affidavit (o). And where the defen- 
dant described himself as of Dorset I’iace, Clapham Road, Middle- 
sex, and his true place of residence was Dorset Place, Clapham Road, 
Surrey, it was holden bad (p). But the Court have refused to try 
the real place of the deponent’s abode upon affidavit (q). 

As to the addition : the true addition of the deponent’s degree or 

<■ b ) Wood v. Webb, 3 T. R. 253. 165. 

(e) Whitehead v. Firth , 12 East, 165. (k) Boutchet v. Kittoe , 3 East, 154. 

(d) Rex v. Sheriff of Middlesex, 7 T. (1) Alexander v. Milton, 1 Dowl. P, C. 

R. 439, 527; Whitehead v. Firth, 12 570, 2C.&J. 4 24, S. C, 

East, 165. (m) Haslop v. Thome, 1 M. & Sel. 

(e) Rex v. Sheriff of Middlesex, 5 B. 103; Anon. 2 Chit. Rep. 15, 

A C. 389, 8 D. & R. 149, S. C. (n) Sedley v. White, 11 East, 528 . 

(?) Jarrett v. Dillon, 1 East, 18. (o) Sedley v. White , 11 East, 529. 

{>.“) Lawson v. Case, MS. Exch. E. T. (p) Collins v. Goodger, 4 D. & R. 44, 
1888, 1 C. & M. 481, 2 Dowl. P. C. 40, 2 B. & C. 563, S. C, 

S. C.; sed vide Poole v. P embrey, 1 (</) Tidd, 9th ed. 179» 2 Smith, 207, 

Dowl. P. C. 693. S. C. 

{i) Vaissier v. Alder son, 3 M. & Sel. 

VOL. 11. 


U 
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mystery must be inserted; merchant (rL and manufacturer (*), 
have been coagdered sufficient. (See Voff I, S3) (t). An affidavit 
of metfts, to Seaside an interlocutory judgment, or the like, must 
be made either Ky the party himself, or by his attorney in the cause, 
or by the managing clerk of the attorney, who has the management 
of that particular cause ; and he must describe himself accordingly in 
the affidavit (u). 

It is not in general necessary to give any addition |p any other 
party but the deponent (?). But the Christian and surinnes of par- 
ties ought in general to be inserted if practicable ( y ). 

Jurat.] The jurat is written at the foot of the affidavit, to the*left 

of th$ page, in this form: “ Sworn at , this — — day of 

, 1834, before me — .” But if the affidavit be made by two or 

more persons, their names must be severally written in the jurat; 

( R . M. 37 G. 3, r. 1 ; R. T. 1 G. 4, Mach.) (z) ; and the form in that 
case will be thus : The above-named deponents, A. B. and C. Z)., 

were severally sworn at , this day of , 1834, 

before me — .” The time of swearing the affidavit must be stated in 
the jurat (a). If the affidavit be sworn before a commissioner of the 
Court, by a person who from his signature appears to hp illiterate, 
such commissioner shall certify in th^Jturat that the affidavit was 
read in his presence to the party making the same, and that such 
party seemed perfectly to understand the same, and that the party 
wrote his signature in the presence of the commissioner; (R. E. 31 
G . 3) (b)\ but if sworn before a Judge, or in Court, this is unneces- 
sary. When an affidavit is made by a foreigner in the English lan- 
guage, an interpreter must be sworn by the officer taking the affida- 
vit to interpret it truly, and the jurat should state that the interpre- 
ter was so sworn, and did interpret the affidavit. It is not, however, 
necessary that any affidavit should be made by the interpreter, or 
the officer taking the affidavit; it is sufficient that the latter certifies 
by the jurat that such steps were taken (c). In the case also of an 
affidavit made by a marksman, it is sufficient for the officer making, 
the jurat, to certify thereon, that it wa| read over to the deponent and 
seemed to be understooiplby him, without the officer’s making an 
affidavit If the affidavit be in a foreign language, there must be 
another affidavit by an interpreter as to its translation and meaning. 
Also, if sworn before a commissioner, it is necessary thsit the jurat 

(r) Vaissier v. Alder son, 3 M. & Sel. Aid. 536. But see Howell v. Coleman, 
165. 2 B. & P. 466. 

(*) Smith v. Younger, 3 B. & P. 550. (3 ) 6 Bingh. 236; 7 T. R. 82. 

(f) See Anon. 6 Taunt. 73; and see (a) Doe v. Roe, 1 Chit. Rep. 228; 

the cases as to the description of bail Wood v. Stephens, 3 Moore, 23 6. 
in the notice of, ante, Vol. 1 , 154. (b) 4 T. R. 284. See 1 Chit. Rep. 660. 

(«) Neemm v. Why took, 3 Taunt. 403. (c) Rose v. Solliers, 6 D. & R.514, 4 

(x) See Waters v. Joyce , 1 D. & R. B. & C. 358, S. C.; and see Murzetti v. 

150. Jouffroy, 1 Dowl. P. C. 41. 

(y) See Reynolds v. Hankin, 4 B. & 
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state the place where the affidavit was sworn (d); $nd it should 
appear that the person before whom it is sworn is $ commissioner 
of this Court (e); although, perhaps, this would not be considered 
material, if the affidavit be intituled “ In the King’s Bench” and 
the commissioner be in fact a commissioner of the Court (/). But 
in a late case in the Common Fleas, it was held that an affidavit 
of debt sworn before a commissioner in the country, without stating 
him to be a, commissioner in the jurat, is insufficient, although inti- 
tuled in the Court (g). If sworn in Ireland, or Scotland, pr abroad, 
see post , 904. If there be any interlineation or erasure in the jurat, 
the affidavit cannot be read or made any use of. (JK. M. 37 G.3) (h). 
But an erasure over the jurat does not vitiate it (*). A defect in the 
jurat will render the affidavit unavailable, and in general»time to cure 
it will not be given (&). 

• 

How long in force.] An affidavit if not acted on within a year after 
it is sworn cannot be acted on afterwards. (See ante , Vol. 1, 93) ( l ). 


Defects , when aided.] Defects in affidavits are very rarely aided ; 
and, if defective, time is seldom granted to cure the defect, except in 
some cases of bail. In the affidavits to hold to bail, defects are 

waived in general by the app^mhce pf the defendant, &c. (Vol. 1, 94); 
but they cannot in any case be remedied by a supplementary affida- 
vit, (Id.), excepting in the case of an affidavit of service of declara- 
tion in ejectment. (Ante, 535). As to the allowing of additional affi- 
davits to be used after obtaining a rule nisi, see ante , 882, 884, &c. 
Where a motion for a rule nisi is made, upon certain affidavits, the 
party will not be allowed, afterwards when cause is shewn, to make 
use of any other affidavits made subsequently, at least without the 
leave of the Court, unless such additional* affidavits be merely con- 
firmatory of what was already sworn when the rule nisi was made ( m ); 
nor will he be allowed to make use of any other affidavits, made pre- 
viously in the same cause, and already on the files of the Court, un- 
less they be expressly specified in the rule nisi (»). As to the amend- 
ing an affidavit in the Exchequer, see 1 Ttflm. Hep. 261. 

Before whom to he sworn.]. Affidavits, intended to be used in the 
course of any proceedings in this Court, must be sworn either in 
Court, or before one of the Judges sitting At Nisi Prius (o), or at 
chambers; or before a commissioner of the Court authorized to take 


(d) MS. E. 1814; Rex v. Justices 
West Riding Yorkshire, 3 M. & Sel. 493. 
See French v. Bellew, 1 M. & SeL3A2; 
sed vide Syntmers v. Wason, 1 B. & P. 
105 ; and see Vol. 1,91. 

(e) Rex v. Bare, 13 East, 189. 

(/) See Kennet Canal Company v. 
Jones, 7 T. K. 451. 

Ig) Howard v. Brown, 1 M. & P. 22, 
4 Blngh. 393, S-C. 

(h) See forms of the jura* in these se- 


veral instances. Chit. Forms, 17. See 
Houlden v. Fassen, 6 Blngh. 236, 4 M 
& P. 127, S. C. 

(0 Atkinson v. Thomson, 2 ('hit. 
Rep. 19. 

k) See Anon. 2 Chit. Rep. 20. 

l) Burt v. Owen, 1 Dowx. P. C. GDI. 

( m ) Holloway v. Whorewood, 2 Salk. 
461. 

(n) Per Bayley, J., MS. E. 1824. 

<o) Rex v. Jolliffe, 4 T. R. 285. 
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affidavits by rfof. 29 C. 2, c. 5 (p) ; or bei|Jjp a ’Commissioner empow- 
ered to take Ippkvits in Scotland or lreiiiid by the stat. 3 & 4 W. 4 , 
c. 42, s . 42, idjfmti ; or, in case of an afi^avit to hold to bail, before the 
officer who issues the process, or hi! deputy. (12 G, 1, c. 29; VdU 1, 
92). When made before a commissioner in the country, if he be also 
the attorney on record of the party for whom it is made, or if he be 
the. clerk of such attorney, it cannot be read, (Jfc. H. 2 W. 4, r.4) (g), 
unless it be an affidavit to hold to bail; ( R . E. 15 C r. 2; R.H. 
2 W. 4, $. 6); and no affidavit of the service of prcwlils will suffice, 
if made before the plaintiff’s own attorney of his clerk. (JR. H. 
2 W. 4, r. 3). It has been held, that, since the 11 G. 4 & 1 W. 4, 
c. 70, s. 4, it is no objection to an affidavit to ground an attachment 
against a witness for contempt, that it is sworn before a Judge of a 
different Court from that to which the contempt was shewn (r). 

By the 3 & 4 TV. 4y c. 42, s , 42, a power is given of granting com- 
missions to take affidavits in Scotland and Ireland. And the enact- 
ment* after reciting that “ it would be convenient if the power of the 
superior Courts of common law and equity at Westminster to grant 
commissions for taking affidavits to b$ used in the said Courts re- 
spectively should be extended,” in as follows, “ That the Lord High 
Chancellor, Lord Keeper or Lorps^Mnnissioners of the Great Seal, 
the said Courts of Law, and tlteiUpplal Judges of the same, shall 
have such and the same powers for. granting commissions for taking 
and receiving affidavits in Scotland and Ireland, to be used and read 
in the said Courts respectively, as they now have in all and every the 
shires and counties within the kingdom of England, and dominion of 
Wales, and town of Berwick-upon-Tweed, and in the Isle of Man, 
by virtue of the statutes now in force; and that all and every person 
and persons wilfully swearing or affirming falsely in any affidavit to 
be made before any person or persons who shall be so empowered to 
take affidavits under the Authority aforesaid, shall be deemed guilty 
of perjury, and shall incur and be liable to the same pains and penal- 
ties as if such person had wilfully sjworn or affirmed falsely in the 
open Court in which such affidavit shall be intituled, and be liable to 
be prosecuted for such perjury in any court of competent jurisdiction 
in that part of the United Kingdom in which such offence shall have 
been committed, or in that part of the United Kingdom in which such 
person shall be apprehended on such a charge.” 

If an affidavit, intended to be used in this Court, be sworn before 
a Judge in Ireland or Scotland, the Judge’s signature to the jurat 
must be verified by an affidavit made in this country; but if sworn 
before any other person, (except, perhaps, a commissioner authorized 
by the above act, 3 & 4 IT. 4), or before any Judge or other officer in a 
foreign country, not only his signature to the jurat, but also his au- 
thority to administer oaths and take affidavits, must be verified in 
like manner (s). The Court of Exchequer in this country have, in 

(jt>) See Rex v. Jones, 2 Salk. 461. (»*) Phillips v. Drake , 2 Dowl. P.C. 45. 

{(]) Rerx. Wallace, 3T. R. 403; Hop- (#) See Kench v. BeUew, 1 M. & Sel. 
k'mson v. Burble?/, 8 Taunt. 74. See 302; O' Mealy v. Newell, 8 East, 364; 
Horsfall v. Matthmvman, 3 M. & Sel. Dalmer v. Barnard, 7T. R. 251; Exp. 
514; Read v. Cooper, 5 Taunt. 89; Wil- Worsley , 2 H. Bl. 275; Pichardo v. Ma- 
Iiatm v. Hockin , 8 Id. 435. chado, 4 B. & C. 886, 7 D. & R. 478, S.C. 
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several instances, allowed^n affidavit swdrn before a commissioner 
of the Court of Exchequer™ Ireland, or a magistrate^ Scotland, to 
be read (t). It has' been made a question, but not ||pded, whether 
a British consul or vice-consid resident in a foreign Country, has au- 
thority, by virtue of his office, to administer ah oath for the purpose 
of holding a defendant to bail in this country («). 

Where an application to the Court is to be founded on an affidavit, 
such affidavi||must be sworn and produced in Court, before the rule 
shall be dravii&up. (iS. II. 36. G. 3, r. 1 ; ante , 882). 

When to be filed."] Affidavits to hold to bail are filed at the time 
you sue out the process. ( See Vol. 1, 82). As to filing affidavits on 
motions, see ante, 882, 884. In all other cases, if the affidavit be 
sworn in town, they must be filed with the clerk of fhe rules, as 
soon as used, whether the motion be granted or not, in order that 
they may be given in evidence, if necessary* on an indictment for 
perjury (.r) ; but if sworn before a commissioner, in strictness they 
should be first filed with the clerk of the rules, and then copies*taken 
of them for the purpose of being used in Court, (29 C. 2, c. 5; R. M. 
9 O. 2), which, however, is not attended to in practice. 

Also, in all cases where agooecial time is limited in any rule, be-* 
fore which time an affidavlt|pPrequired to be filed, no affidavit filed 
after that time shall be made use of in Court, or before the master, 
unless it shall appear to the satisfaction of the Court that the filing 
of such affidavit, within the time limited, was prevented by inevitable 
accident. ( R . M. 36 G, 3). 


(t) Kilby x. Stanton, 2 Y. & J. 75; El- 
lis v. Sinclair, 3 Y. & J. 273; Watson v. 
Williamson , 1 Dowl. P. C. 607- 
(t«) Pichardo v. Machado, 4 B. & C. 
886, 7D. &R.478, S. C.; Exp. Lady 
Hutchinson, 2 M. 8c P. 559, 4 Bingh. 


606, S.C. 

(x) Rex v. Crossley, 7 T. R. 315; 
Johns*. Mills, 24th Nov. 1832, K. B. 
MS.; 1 Dowl. P. C. 510, S. C.; Exp. 
Divas, *2 Dowl. P. C. 92. 
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PART II. 

ARBITRATION. 


Sect. J. The Reference , 906 to 911. 

2. The Award , #c. 911 to 918. 

3. Setting aside the Award , 918 to 925. 

4. Enforcing Performance of Award , 925 to 929. 


Sect. 1. 


The Refierfn&. 

Where there is a cause in Courb\'$jjj$ERE the matter intended to 
be submitted to arbitration is also" of an action pending in 

this Court, if the defendant have Wn holden to bail, it is usual to 
wait until the cause shall be called on at Nisi Prius, and then take a 
verdict for the damages stated in the declaration, subject to the award 
of the person to whom the cause is to be referred ; otherwise the refer- 
ence to arbitration would be a discharge of the bail {Vol. 1,427) (a). But 
if the defendant have not been holden to bail, then the cause may be 
referred, at any time before trial, by rule of Court; or, when the 
cause is called on, by order of Nisi Prius , with or without a verdict 
being taken, as the parties shall judge proper. Where an attorney 
agreed to refer a cause at Nisi Prius , without the consent or know- 
ledge of his client, the Court refused to set aside the rule of reference 
on that account, even although the application for that purpose was 
made previously to any proceedings being had before the arbitra- 
tor (5). 

if the cause be referred at Nisi Prius, the leading counsel for both 
parties fix upon the arbitrator, indorse their briefs accordingly, and 
hand them in to the clerk of Nisi Prius, or associate, in order that be 
may draw up the order of Nisi Prius from them (c). But if the 
cause is to be referred before trial, than let each party get a motion • 
paper to that effect signed by counsel / take them to the clerk of the 
rules, and draw up the rule(d). Or, by the attornies on both sides 
signing a consent , they may thereupon obtain a Judge's order to the 
same effect (c). After obtaining the rule or order , you proceed as is 


{a) 2Saund. 7fi b. 

(t>) Filmer v. Delber, 3 Taunt. 486. 
See Vol 1,88. 

(r) See torm of order, Chit. Forms, 
743. 


, 4 ? 


See form of rule, Chit. Forms, 


(e) See form of order, Chit. Forms, 
747. 
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directed in the next seat ion. Where a cause was referred at Nisi 
Prius , and a verdict tafen subject to the award barrister; the 
barrister afterwards declined proceeding in the nee, on the 
ground that his opinion had been previously taken by one of the 
parties relative to the matter in dispute; and the defendant there* 
upon refused to join in naming another arbitrator, insisting upon the 
matter being submitted to a jury: the Court upon application or- 
dered, thatj unless the defendant would consent to refer the damages 
to another arbitrator, judgment should be entered up, and execution 
issue, for the damages given by the verdict (d). 

It may be necessary to mention in this place, that the arbitrator 
cannot (as far as relates to the action referred) awhrd the payment of 
a greater sum than is laid as damages in the declaration ; nor will the 
Court, after a verdict taken as above-mentioned”, allow the declaration 
to be amended, so as to enlarge these damages, even upon affidavit 
that a greater debt can be proved before the arbitrator ( e ). 

Where there is no cause in Court.'] Matters in difference between 
parties, which are not the subject of any action pending at the time, 
may be referred to arbitri|ticm4p any of the three following ways : — 
1st, By mutual bonds or oj&ter &wed or written agreement of submis- 
sion, merely : 2dly, By deed, or agreement, containing 

also the parties* assent thij|i|||f|%iibmission shall be made a rule of 
court; (9 & 10 W. 3, c. 15,'%'t)' (/); and, 3dly, By parol agreement; • 
in which case, however, the submission cannot be made a rule of 
court, even although the parties consent to it (g). 

The submission should be executed by the parties themselves, and 
not by their attornies, unless by virtue of a power of attorney. Even 
one of two or more partners cannot bind the others by a submission 
to arbitration of matters arising out o$ the business of the firm ( h ), 
without a power of attorney authorizing him to do so. And where 
a person signed a submission as attorney for another, without a power 
expressly authorizing him to do so, and the arbitrator awarded that 
the attorney should pay a sum of money, the Court held that the at- 
torney should perform the award, and that his principal was not 
bound by the submission (t). Also, where two persons bound them- 
selves jointly and severally to perform an award, and the arbitrator 
awarded a sum to be paid by each, the Court held that both were 
jointly liable for each of the sums so awarded ( k ). Where several 
underwriters on a policy agreed to refer the demand of the assured, 
it was holden that, as they had a community of interest in the sub- 
ject of the insurance, and were all underwriters on the same policy, 


Id) Woolley v. Clark, 2 D.iH 158, 
1 B. & C. 68, S. C. See Kirkus v. Hodg- 
son, 8 Taunt. 733. 

(e) Pearae v.Cameron, 1 M. & Sel. 675; 
Prentice v. Reed, 1 Taunt. 151. 

(f) See form of bond. Chit. Forms, 
749. 

(g) Ansell v. Evans, 7T. R. 1; God- 


frey t. Wade, 6 Moore, 488. 

ih) Stead v. Salt, 10 Moore, 389, 3 
Bingh. 101, S. C. See Bamell v. Mi- 
not, 4 Moore, 340. 

(i) Bacon v. Dubarry, 1 Ld. Raym. 
246, 1 Salk. 70, S. C. 

(k) Mansell v. Burridge , ^ T. R. 352. 
See Barnes, 55. 
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one stamp for the submission and one stamp for the award were suffi- 
cient (l). ' * ,|v 

The submission, in order that it may be made a rule of court. un- 
der stat. 9 & 10 IV. 3, c. 15, s. J, must be of some controversy or 
suit, “ for which there is no other remedy but by personal action or 
suit in equity.” Therefore, the Court have refused to make* sub- 
mission a rule of court, where part of the matter agreed to be re- 
ferred (namely, an assault), had been made the subject of an indict- 
ment (w). So, where a debt submitted arose out of an illegal trans- 
action, the Court of Common Pleas set aside that part of the award 
which directed payment of it (n). Also, it has been holden that the 
right of real property cannot pass by mere award ( o ) ; but it is clear 
that a conveyance or release of land may be awarded (p). 

The submission should distinctly specify the matter of controversy 
submitted; or, if stated generally, it should be “ of all matters in dif- 
ference between the parties/* Where an action is pending, it may 
be “ of all matters in dispute in the cause between the parties/’ or “ of 
all matters in dispute between the parties in the cause” (g); the 
former confining the submission to the matter of the suit then pend- 
ing (r), the latter extending it to all matters in difference; and the 
costs being to abide the event, makes no difference (s). It is now more 
usual, in case of a general reference, to t&e the phrase “ of all mat- 
ters in difference between the parties,” and “ of ail matters in dif- 
ference in the cause,” where the action alone is referred. It has been 
holden that a reference of “all matters in difference between the par- 
ties” does not preclude one of the parties from afterwards suing for 
a cause of action subsisting at the time of the reference, if such 
matter were not a matter in difference between the parties, nor 
laid before the arbitrator (*); but in a late case, where the reference 
was “ of all actions and causes of actions between the parties,” and, 
after the award made, the party thereby ordered to pay a sum of 
money wished to deduct from it a sum due to him by the opposite 
party, and which had not been under the consideration of the arbi- 
trators, the Court held that he could not do so ; for the rule of refer- 
ence was large enough to include that transaction, and it should have 
been discussed before the arbitrator (u). A submission to arbitration 
by an executor or administrator is not of itself an admission of as- 
sets (or); but it impliedly includes in it a submission of the question 
whether the executor have assets; and if the arbitrator award that he 
shall pay a sum of money, this is virtually an award that he has as- 
sets to that amount, and he must pay it (y). 

(1) Goodson v. Forbes, 6 Taunt. 171. (s) Id. 645; 2 Saund. 64, (7). 

(to) Watson v. M'Cullum, 8 T. R. \t) Ranee v. Farmer, 4 T. R. 146; 
520. See Rex v. Cotesbatch, 2 D. & R. Thorpe v. Cooper, 5 Bingh. 129; Seddon 
265; but see Baker v. Townsend, 7 v. Tutop, 6 T. R. 607- 
Taunt. 422. («) Smith v. Johnson, 15 Hast, 213; 

(n) Aubtrt v. Maze, 2 B. & P. 371. Dunn v. Murray, 9 B. & C. 780; and 

(o) 1 Ro. Abr. 242; Marks v. Marriott , see Martin v. Thornton, 4 Esp. 180; 

1 Ld. Raym. 115. Shelling v. Farmer, 1 Str. 646. 

(p) 3 Bl. Com. 16. (r) Pearson v. Henry, 5 T. R. 6. 

(q) Smith v. Muller , 3 T. R. 626. it/) Worthington v. Barlow , 7 T. R. 

(r) Malcolm v. FuUarton, 2 T. R. 644. 453; Barry v. Rush, 1 Id. 691. 
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The clause of consent in the submission, that it shall be made a rule 
of court, may be to this effect: That the parties do thereby “ consent 
and agree that this their submission to the arbitration or umpirage 
above-mentioned shall be made a rule of his Majesty’s Court of 
King’s Bench at Westminster, pursuant to the statute in such case 
made and provided.” Where this clause mentioned only “ the Court,” 
without stating which Court, the Court of Common Pleas allowed the 
submission to be made a rule of that Court (a). And where the consent 
was, that the “award” instead of the “ submission” should be made 
a rule of court, the Court held the mistake to be immaterial (a). 
Also, where the clause was conditional, thus: “ And if the obligor 
shall consent that this submission be made a rule of court, that then,” 
&c. ; the Court held it to be sufficient ( b ). 

After entering into the submission, and consenting that it should 
be made a rule of court, either party, before # the recent act of 3 & 4 
W. 4, c. 42, might revoke his submission by deed, at any time before 
the making of the award, and before the submission had actually been 
made a rule of court; and this, though the cause was referred by or- 
der of Nisi Prius ( c ) ; and if the arbitrator had afterwards proceeded 
and made his award, notwithstanding the revocation, the party would 
not have been liable to an,Mkchtnent for a nonperformance of it, 
(particularly if the arbitratqlr)had had notice of the revocation before 
the award was made) ( d ), arid. the Court upon application would have 
set it aside (e); and could nor vacate the revocation (/). Where, 
however, it appeared doubtful whether the arbitrators had made their 
award previous or subsequent to their receiving notice of a deed of 
revocation, the Court of Common Pleas would not stay the proceed- 
ings, but left the party to plead such matter puis darrein continu- 
ance ( g). The bond of submission, however, became forfeited by such 
revocation, and the obligee might immediately have sued upon it (A); 
or the Court might upon the rule, or upon the Judge’s order being 
made a rule of court (i), have ordered the party revoking to pay to 
the other “ such costs as the Court should think reasonable and just,” 
according to the terms of the rule or order (/r). Where it appeared, 
however, that the arbitrator’s authority had been revoked, merely 
because the party could not procure the attendance of a material 
witness before the arbitrator, the Court refused to make him pay 
costs (/). But now, by the recent act, 3 & 4 W, 4, c. 42, s. 39, it is 
enacted, “ that the power and authority pi any arbitrator or umpire 

(z) Soilleux v. Herbst, 2 B. & P. 444. (e) Clapham v. Higham, 1 Biogh. 87. 

(а) Pedley v. Westmavot, 3 East, 803. (/) Skee v. Coxon, 10 B. & C. 483. 

See Harrison v. Grundy, 2 Str. 1178, (g) Lowes v. Kermode, 2 Moore, 30, 

tontra. 8 Taunt. 146, S. C.; and see Divas v. 

(б) Cheesly v. Baily, 1 Ld. Raym. Jay, 6 Bingh. 619. 

674, 1 Salk. 72, S. C. See Chit. Forms, ( h ) Warburtm v. Storr, 4 B. & C. 103. 

748, 749, 750. (i) See Aston v. George, 2 B. & Aid, 

(c) See Rex v. Burridge, 1 Str. 593; 395, 1 Chit. Rep. 200, S. C. 

and see Lowes v. Kermode, 2 Moore, 30, (k) See Skee v. Coxon, 10 B. & C. 483; 

9 Taunt. 146, S. C.; Green v. Pole, 6 Morgan v. Williams, 2 Dowl. P. C. 123. 

Bingh. 443. (/) Aston v. George, 2 B. 8c Aid. 395, 

(d) Milne v. Gratrix, 7 East, 608; 1 Chit. Rep. 200, S.C. 

King v. Joseph, 5 Taunt. 452. 
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appointed by or in pursuance of any rule of court, or Judge's order, 
or order of Nisi Prius, in any action now brought or which shall be 
hereafter brought, or by or in pursuance of any submission to re- 
ference containing an agreement that such submission shall be made 
a rule of any of his Majesty’s Courts of record, shall not be revocable 
by ' any party to such reference without the leave of the Court by 
which such rule or order shall be made, or which shall be mentioned, 
in such submission, or by leave of a Judge; and the arbitrator or 
umpire shall and may and is hereby required to proceed with the re- 
ference notwithstanding any such revocation, and to make such award, 
although the person making such revocation shall not afterwards at- 
tend the reference; and that the Court, or any Judge thereof, may 
from time to time enlarge the term for any such arbitrator making his 
award” (m). " 

Besides this mode of revocation already mentioned, the authority of 
the arbitrator may be impliedly revoked, by the death of either party, 
or of only one of several parties, before the award is actually made (»), 
unless the submission contain an express stipulation to the con- 
trary (o); and such a stipulation may be inserted with effect in an 
order of reference or rule of court (p). Even where a verdict is 
taken subject to the award, the death of a party after verdict, and 
before^award made, is a revocation (q), unless, indeed, the submis- 
sion expressly or impliedly provide the contrary (r). And where dif- 
ferences arose between the owners of a ship and the freighters, (the 
latter having distinct interests in the cargo,) and it was agreed be- 
tween them that the matters in difference should be referred to ar- 
bitration: it was holden that the death of one of the freighters, be- 
fore award made, only affected the award as to him, and was no 
revocation as to the others (s). The marriage of a feme sole party, 
after submission and before aWard made, is in like manner a revoca- 
tion of the arbitrator’s authority (t); but the bankruptcy of a plaintiff 
is not (a). Where the rights of the bankrupt having passed to his 
assignees, and the arbitrator having no power over the latter, and 
there consequently remaining no mutuality, the bankruptcy was held 
a revocation (o). 

A parol submission, we have seen, cannot be made a rule of court. 
(Ante, 907) (x). 

An agreement to refer matters in difference to arbitration does not 

(m) See form of order permitting re- Robertson , 2 Y. & J. 11, 1 M. & P. 147, 
vocation. Chit. Forms, 751, and order, S. C.; but see Bower v. Taylor , 3D.4 
&c. for enlarging the term. Id. 754, 765. R. 610 a. 

(n) Cooper v. Johnson, 2 B. & Aid. (r) Toussaint v. Hartop , 7 Taunt. 
304; and see Bristow v. Binns, 3D.dc 571 ; and see Bidden v. Dowse, 6 B. & C. 
R. 104; Lowes v. Kermode, 8 Taunt. 255; Clarke s. Crofts, 12 Moore, 349, 4 
146; Dowse v. Coxe, 3 Bingh. 20; Ed- Bingh. 143, S. C. 

munds v. Cox, 2 Chit. Rep. 432. (s) Per 3 Justices, MS. H. 182& 

(o) See Biddell v. Dowse, 6 B. & C. (t) Chamley v. Winstanley, 5 East, 

255; Clarkes. Crofts, 4 Bingh. 143, 12 266; and see Marshs. Wood, 9B.&C. 

Moore, 349, S. C. 659,661. 

(p) Mavdougall s. Robertson, 1 M. & lu) Andrews v. Palmer , 4B. & Ald. 

P. 147, 2 Y. & J. 11, S.C. 250. 

(v) See Toussaint v. Hartop , 7 Taunt. (v) Marsh v. Wood, 9B. &r C. 659. 

57 1 ; and see Tyler v. Jones, 4 D. & R. (r) Ansell v. Evans, 7 T. R. 1; God- 

740, 3 B. & C. 144, S. C. ; M'Dougatl s. frey v. Wade, 6 Moore, 488. 



911 


The Award, fyc. 

oust the Courts of law or equity of their jurisdiction, and the party 
thereto may commence proceedings notwithstanding (y); though he 
might be subject to a cross action if he has refused to enter into such 
arbitration. And if a reference be pending, and it has been agreed 
that it shall operate as a stay of proceedings, it may be made the sub- 
ject of an application to the Court for staying the proceedings until 
an award be made. (Ante, 754). 


Sect. 2. 

The Award , fyc. • 

Proceedings upon the reference .] It is usual to have those persons 
sworn who give evidence before the arbitrator. For this purpose, 
before the recent act of 3 & 4 IF. 4, c. 42, if the cause was referred at 
Nisi Prius, and the witnesses were in Court, each attorney wrote down 
the names of his witnesses, together with the name of the cause ,up(m a 
piece of paper , and gave it to the crier of the Court, who would thereupon 
swear the witnesses(z); the crier was paid 2s. for each witness. In other 
cases the like memorandum was made , stating also whether the persons 
to he sworn were parties in the cause or only witnesses. It was taken 
to the Judge* s chambers , or to the Court at Westminster , and the 
Judge's clerk had the witnesses sworn y and gave a memorandum to that 
effect, signed by the Judge; 2s. were paid for each witness. This 
course may still be pursued as to witnesses ; and, as to the parties 
themselves, it may be observed that thfcy are not mentioned in 3 & 4 
W. 4, c. 42, s. 41. By this enactment it is provided, “ that when in any 
rule or order of reference, or in any submission to arbitration containing 
an agreement that the submission shall be made a rule of court, it shall 
be ordered or agreed that the witnesses upon such reference shall be 
examined upon oath, it shall be lawful for the arbitrator or umpire, or 
any one arbitrator, and he or they are hereby authorized and required, 
to administer an oath to such witnesses, or to4ake their affirmation in 
cases where affirmation is allowed bylaw instead of oath: and if upon 
such oath or affirmation any person making the same shall wilfully and 
corruptly give any false evidence, every person so offending shall he 
deemed and taken to be guilty of perjury, and shall be prosecuted and 
punished accordingly.” If the witnesses or parties, however, be not 
sworn, yet, if no objection on that account be made before the arbi- 
trator the Court will not set aside the award (a). 

The next step is to obtain an appointment from the arbitrator. If 
the cause have been referred at Nisi Prius, get the order of Nisi Prius 
from the associate , if the cause were tried at the assizes ; or from the 


(y) Thompson v. Chamock , 8 T. It. for the jura#, Chit. Forms, 751. 
139. (a) Ridoat v. Pye , 1 B. & P. 91. 

( 2 ) See form of this memorandum 
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cleric of Nisi Prius, if it were tried in London or Middlesex . Then get 
an appointment in writing from the arbitrator, as to the time and place 
the parties and their witnesses are to attend before him (b ) ; and make 
a copy of the order of nisi prius and appointment, and serve it on the 
opposite attorneys it is usual, also, at the same time to inform him if 
you purpose attending by counsel. If the cause were referred by rule 
of court, draw up the rule with the clerk of the rules, or if by Judge's 
°fder, draw up the order, as already mentioned; get an appointment 
from the arbitrator (b) ; and serve a copy of the rule or order and- ap- 
pointment, as above directed . In all other cases, a notice of the time 
and place appointed by the arbitrator will be sufficient Care must 
be taken that it be ordered by the rule that all proceedings in the 
cause be stayed; otherwise the reference will be no stay of proceed- 
ings ( c ). 

Each party is next to famish the arbitrator with a state of his case, 
and a list of the witnesses he intends to produce. If briefs have been 
made out, and the arbitrator be a gentleman of the profession, this is 
usually done by delivering to him one of the briefs on each side. 

Before the recent statute, there was no mode or power of compel- 
ling the attendance of a witness before an arbitrator, even where he 
had enraged to attend ( d ). But now, by 3 & 4 W. 4, c. 42, s. 40, 
where Wiy reference has been made by rule or order, or submission as 
< before mentioned, ante , 909, 910, it is enacted, that “ it shall be lawful 
'for the Court by which such rule or order shall be made, or which shall 
be mentioned in such agreement, or for any Judge, by rule or order to 
be made for that purpose, to command the attendance and examination 
of any person to be named, or the production of any documents to be 
mentioned in such rule or order; and the disobedience to any such 
rule or order shall he deemed a contempt of Court, if, in addition to 
the service of such rule or order, an appointment of the time and 
place of attendance in obedieilce thereto, signed by one at least of the 
arbitrators, or by the umpire, before whom the attendance is required, 
shall also be served either together with or after the service of such 
rule or order: provided always, that every person whose attendance 
shall be so required shall be entitled to the like conduct money, and 
payment of expenses and for loss of time, as for and upon attendance 
at any trial : provided also, that the application made to such Court or 
Judge for such rule or order shall set forth the county where such wit- 
ness is residing at the time, or satisfy such Court or Judge that such 
person cannot be found: provided also, that no person shall be com- 
pelled to produce, under any such rule or order, any writing or other 
document that he would not be compelled to produce at a trial, or to 
attend at more than two consecutive days, to be named in such order.'* 
Where it is requisite to resort to the above compulsory proceeding , an 
affidavit should be made of the submission of the existence of the refer- 
ence, that the witness, or the production of the documents , is material , 
and that the party requiring the attendance and production cannot safely 

(b) Se 1 the form. Chit. Forms, 953. (d) Wantall v. Southwood, 4 M. & Ft. 

\c) R. T. 1 Arm.; 2Ld. Raym. 789. 359. 
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proceed without them, and also stating the residence of the witness (e). 
I'his should be laid before a Judge at chambers, and his order (f) ob- 
tained thereon for the attendance of the witnesses, as the arbitrator shall 
require, so that such attendance be not required at any other time than 
during two successive days mentioned in such order, which, it should be 
previously ascertained , will be convenient to the arbitrator . Or amotion 
should, upon such affidavit, be made to the Court , and a rule obtained for 
the attendance of the witness and production of the document, Anappoint - 
ment in writing of the time and place of attendance, in obedience to the 
order or rule signed by the arbitrator, or, if more than one , by one at 
least of the arbitrators, should be obtained{J). A copy of the order or rule 
and appointment should then be served upon the witness, a reasonable 
time before that appointed for the attendance , the originals being at the 
same time shewn to him, and a sum sufficient for his 'expenses and loss 
of time being paid or tendered to him at tke^same time. If the witness 
do not comply with the rule or order and appointment, he may he 
proceeded against as guilty of a contempt of Court. ( See post , 931). 

At the time appointed, the arbitrator hears the parties, or their 
counsel or attornies, and hears the evidence, in the same order as at 
a trial at nisi prius. There is a clause however in the rule and order 
of reference, authorizing the arbitrator to examine the parties them- 
selves, on oath, if he thinks fit; and this has been holden to Unpower 
him to examine the plaintiff to a point, upon which no other evidence 
could be adduced on the other side (g). The mode of conducting 
the reference must in general be left to the arbitrator. He then pro- 
ceeds to make his award. 

Award,] The award is engrossed on 35$. stamped paper, and 
signed by the arbitrator in the presence of a witness. If it contain, 
however, 30 common law sheets or Upwards (of 72 words each), it 
requires an additional stamp of 25$. /or every 15 sheets above the 
first fifteen. (55 G. 3, c. 184) (h). It is usual to make out the 
award on stamped paper for the party in whose favour it is made, 
and to give copies merely, upon unstamped paper, to the others; 
unless the latter require originals signed and stamped as above men- 
tioned (»). Where a cause was referred to three arbitrators, with a 
power to them or any two of them to make an award, an award 
made by two of them was holden good, it appearing that the third 
had notice of the meetings, &c. (j). yhen the award is made, the 
arbitrator gives notice to the attornies of the parties that it is ready, 
and that each of them may have his part on the day therein specified, 
on payment of the expenses. After the award is delivered ( k ), or 
after notice given by the arbitrator of its being ready for delivery (/), 


(*) See Chit. Fonns, 752. 

(/) Chit. Forms, 753. 

(g) Wame v. Bryant, 5D. &R.301, 
3B.& C.590, S.C. 

(h) See Goodson v Forbes , 6 Taunt. 
171. What an award within the act, 


see Jebb v. M'Kieman, 1 M. & M. 340. 

(t) See forms of awards. Chit. Forms, 
765 to 761. 

(j) Dolling v. Mat die tt, Wllles, 215. 
%k) Irvine v. Elnon, 8 East, 54. 

(1) Henfree v. Bromley , 6 East, 309. 
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no mistake in it^ in the calculation of figures, or in the sum award* 
ed, &c. can be corrected («), unless with the consent of both the par* 
ties (w). 

Time for making it enlarged .] If it be necessary that the time 
limited for making the award should be enlarged, the arbitrator may 
enlarge it as a matter of course, if a power he given him for that pur- 
pose in the submission or order ; but notice should be given to the 
parties of his having done so (o). The mode of enlarging the time 
in this case, however, depends entirely on the terms of the submis- 
sion or order (p). ,,y 

If no such power was given, but the parties on both sides content 
to the time bein^ enlarged, then, if the cause be referred at Nisi Print 
or by a Judge’s order, or if the submission contain a clause of assent 
that it be made a rule of Court, the time is enlarged thus: — Move to 
make the order or submission a rule of Court ; draw up the rule with the 
clerk of the rules , and serve a copy of it on the apposite attorney ; get 
motion papers ( to enlarge the time for making the award ) signed by 
the counsel of each party , and take them to the clerk of the rules , who 
will thereupon draw up the rule ( q ) ; then get aiiother appointment on 
the rule from the arbitrator , and serve a copy of this rule and appoint- 
ment onhhe opposite attorney . Where the cause is referred under a 
rule of court, and the parties thus consent to the enlargement, get 
the motion papers signed by counsel (r), draw up the rule , and serve 
a copy of the rule and appointment , as above directed. In all other 
cases of consent, a consent in writing by the parties will be suffi- 
cient (s); unless the submission was by deed, in which case the con- 
sent must be by deed ( t ). 

If no such power was given to the arbitrator, and one of the par- 
ties would not consent to the Enlargement of the time, then, pre- 
viously to the 3 & 4 W. 4, c. 42, s. 39, there was no mode of enlarg- 
ing the time; now, however, by that act (ante, 910), in case of a re- 
ference by rule of court, order of Nisi Prius , Judge’s order, or sub- 
mission, containing an agreement that it shall be made a rule of court, 
a power is given to the Court or a Judge to enlarge 4he time for mak- 
ing the award, although one of the parties refuses his assent to such 
enlargement. And even, it should seem, if the parties submitting 
stipulate expressly that no award is to be made after the period men- 
tioned in the submission, they cannot deprive the Court or a Judge 

(m) See Ward v. Dean* 2 B. & Adol. a reasonable time. M ( DougaU v. Ro- 
234; Hall v. Alderson , 2 Bingh. 476. bertson, 8 Y.& J. 11, 1 M. & P. 147, S.C. 

(») J Hap. Cuerton, 7 D. & R. 774. (?) See form of rule. Chit. Forms, 

(o) Hilton v. Hopwood, 1 Marsh. 6. 764. 

(p) See Reid v. Fryatt, 1 M. & SSL 1; (r) See Holden v. Glasscock, 5 B. & C. 

Davies v. Vase, 15 East, 97; Paynpv. 340; Dickins v. Jarvis, Id. 528. 

Deakle, 1 Taunt. 609; Barrett v. Parry, (s) See Evans v. Thomson, 6 East, 
4 Id. 658. A submission by which an 189. See the form. Chit. Forms, 754. 
award is to be made on or before the (0 Brown v. Goodman, 3 T. R. 592, n. ; 

day of , or any other day to Qre&g v. Talbot, 2 B. & C. 185, 188; Res 

which the submission may be enlarged, ?. Bingham, 3 Y. & J. 101, 113. 

is a general authority to be executed in 
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of the jurisdiction given by this enactment (*). The application for 
this enlargement should be made by motion to the Court , ( the rule in 
the first instance being to shew cause), or by summons before a Judge . 

If by the order of Nisi Prius, or the Judge’s order, a power 
is given to the arbitrator to enlarge the time for making the award 
until such ulterior day as he shall appoint in writing under his 
hand, to be indorsed on that order, and the Court, or a Judge 
thereof, shall order, it is necessary, at all events before making the 
award, if not before the time limited for making the enlargement, to 
obtain a Judge’s order ratifying that enlargement, otherwise the 
award would be bad ( y ). 

An objection that the time for making an award has not been 
duly enlarged, is, it should Beem, waived by* proce^ling in the tefer- 
ence with a knowledge of that fact (*). 

In a late case, where a verdict was taken for 3000/., subject to an 
award to be made by a certain day as to the amount of damages, 
and the arbitrator accidentally let the day pass without making his 
award, and the defendant's attorney would not consent to the time 
being enlarged, the Court granted liberty to the plaintiff to enter up 
judgment, and issue execution forthwith for the whole amount of the 
verdict, unless the enlargement were consented to (a). 


Umpire.'] Where a matter is referred to two or more arbitrators, 
it is usual to provide in the submission, that if the arbitrators shall 
not agree upon their award before a time therein specified, an umpire 
shall be appointed, by whose award the parties shall abide. This 
umpire is either named in the submission, (which is much the pre- 
ferable mode), or the arbitrators are therein given a power to appoint 
one generally. In the latter case, the arbitrators may appoint the 
umpire at any time before or after tlie time limited for them to make 
their award, provided it be before thfc time limited for the umpire to 
make his umpirage (6); and they may do so even before they have 
themselves entered upon an examination of the matter referred to 
them (c). Where, by the terms of a r^erence, the arbitrators were 
to appoint an umpire previously to their entering on the considera- 
tion of the matters referred, and to make their award before a cer- 
tain day, or such time as they and the umpire, or any two of them, 
should appoint ; and the arbitrators before appointing an umpire en- 
larged the time for making their award, and afterwards held a meet- 
ing at which the parties attended ; the Court of Common Pleas held, 
that the parties being aware of these facts, and having afterwards at- 
tended, could not now make any objection on the ground of the en- 
largement of the time having been made before the appointment ( d ). 


(x) For the summons and order, see 
Chit* Forms, 755. 

(y) Wrason v.WaUis, 10 B. & C. 107* 
iz) Lawrence v. Hudson, 1Y.&J. 16; 

Re Hick , 8 Taunt. 694; Matson v. 
Trower , R. 8s M. 17; Leggett v. Finlay, 
3 M. 8s P. 629, 6 Bing. 25b, S. C. 

(а) Taylor v. Gregory , 2 B. 8s Adol. 
774. 

(б) Harding v. Watts, 15 East, 556; 


Srnailes v. Wright, 3 M .8s Sel. 559. See 
Sprigens v. Nash, 5 M .8s Sel. 193; Re 
Hick, 8 Taunt. 694. 

(c) Roe d. Wood v. Doe, 2 T. R. 644; 
but see Reynolds v. Gray , 1 Ld. Rayra. 
222, 1 Salk. 70, S. C. 

(d) Re Hick, 8 Taunt. 694; and see 
Matson v. Trower, R. 8s M. 17; Law- 
rence v. Hodgson, 1 Y.8s J. 16; Leggett ▼. 
Finlay, 3 M. 8s P. 629, 6 Btagh. 255. S.C. 
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The appointment of the umpire must not be decided by chance; 
and where the umpire was chosen by lot, the Court set aside the 
award on that account (e). But under particular circumstances such 
an appointment has been held good (/). 

Although the office of arbitrator is determined by the appointment 
of the umpire (g), yet if the arbitrators appoint an umpire who re- 
fuses to act, they may afterwards appoint another ( h ) ; or if they 
join with the umpire in his umpirage; it is only surplusage, and will 
not vitiate the instrument (*). 

The umpirage, like the award, must be ready to be delivered 
within the time limited for it. Where, by deed of arbitration, dated 
1st June , the arbitrators were to make their award on or before the 
1st October, with power, in case they should not agree in making 
their award within the time, to appoint an umpire, and his award to 
be binding, so as it were made within six months after the date of 
his appointment; and the arbitrators appointed an umpire within the 
time allowed to them, who made his umpirage within six calendar , 
but not within six lunar months, of his appointment, the Court held 
that the umpirage was ill made (j). 

No stamp is requisite to the appointment of the umpire (1c). 

Cosfc.] Where there is no cause in Court, the award as to costs de- 
pends entirely upon the terms of the submission; if the submission 
give the arbitrator no authority as to costs, he cannot award them (/). 
But where authority is given to him upon that subject, he may order 
either party to pay the costs, or each to pay a moiety, unless the 
submission require that the costs abide the event; or if the award be 
silent as to costs, each party must pay his own costs, and the costs of 
the reference equally. 

Where there is a cause in Co&rt, the award, as to the costs of the 
reference , depends upon the terms of the rule or order under which 
the cauae is referred, in the same manner as where there is no cause 
in Court, as above mentioned; and if the rule or order give the' arbi- 
trator no authority as to colts, he cannot award them ( m ). But if, 
by the rule or order of reference, the costs (generally) are to abide 
the event, this includes the costs of the reference as well as the costs 
of the cause, according to the practice of this Court (w); although the 


( e ) Ford v. Jones, 3 B. & AdoL 248, 
10 Law Jour. 104, S. C.; Young v. Mil- 
ler, 5 D. & R. 203, 3 B. & C. 4<J7, S. C.; 
Hells v. Cooke, 2 B. & Aid. 218; Re 
Cassell, 9 B. & C. 624. 

(/) 16 East, 51. 

(g) Reynolds v. Gray, 1 Ld. Raym. 
222, 1 Salk. 70, S.C.; and see Mitchell 
v. Harris, 1 Ld. Raym. 671, 1 Salk. 7L 
S. (V, 2 Saund. 133 a. 

(h) See Oliver v. Callings, 11 East, 
367. 

(i) Rates v. Cook, 9 B. & C. 407; 
Beck v. Sargent , 4 Taunt. 232; Souhby 


v. Hodgson, 1 W.-Bl. 463; and see gene- 
rally, 2 Saund. 133, (n. 7)* 

(j) Re Swinjord, 6 M. & Sel. 226. 

(k) Routledge v. Thornton, 4 Taunt. 
704. 

(/) See Candler v. Fuller, Willes, 64; 
Bell v. Bell son, 2 Chit. Rep. 157; Firth 
v. Robinson, 1 B. & C. 277* 

(m) Firth v. Robinson, 1 B. &C. 277; 
Candler v. Fuller, Willes, 64; Strutt v. 
Rogei's, 7 Taunt. 213. See Grove v. 
Cox, 1 Taunt. 165; Mackintosh v. Blyth, 
1 BJngh.269, 8 Moore, 211, S. C. 

(n) Wood v. V Kelly, 9 East, 436. 
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rule is otherwise in the Court of Common Fleas (o); or where other 
matters not in the cause are referred (p). And generally the costs of a 
reference are costs in the cause, where the reference is entirely for 
the benefit of the unsuccessful party (g). Where the arbitrator 
awarded the costs of the reference, but did not specify the sum, the 
Court of Common Pleas also held that it might be ascertained by the 
prothonotary (r) ; and in other cases, where the sum was specified, 
that Court held that it was examinable by the officer of the Court, 
who might reduce it if he thought it exorbitant (s). If each party 
be ordered to pay a moiety of the costs of the reference, one of them 
may pay the entire sum, in order getthe award from the arbitra- 
tor ; and he may afterwards have the saine remedy against the other 
if he refuse to repay his moiety, as he would have for the non- 
performance of any other part of the award IiP practice, how- 
ever, in order to obviate all questions upon this point, it is usual, in 
the award, to order the party, in whose favour the award i#made, 
to pay the entire costs of the award in the first instauce, and then 
that the other party sha,ll repay him a moiety of them. 

But as to the costs of the action , the arbitrator may order either 
party to pay them, without any express authority being given to him 
upon that subject by the rule or order of reference («). If by such 
rule or order, however, the costs are “ to abide the event,” the arbitra- 
tor cannot exercise any discretion in the awarding of them; but the 
party, who would have been entitled to costs if the action had pro-* 
ceeded, shall be entitled to them under the award (ar) ; and to the 
same amount, and under the same circumstances; and therefore, if 
the defendant, from the amount of the damages awarded, would have 
been entitled to enter a suggestion on the roll under the courts of 
conscience acts, if a verdict for the same amount had been given, he 
shall be entitled to costs under the award; or where a plaintiff in 
trespass would be entitled only to as mpch costs as damages, he shall 
have no more under the award ( y ). When the cause goes off upon 
an ineffectual arbitration, and is afterwards tried, costs are allowed 
as upon a remanet (%). 

Lastly, as to the taxation of the costs awarded : If the arbitrator 
have not awarded a gross sum for costs, but costs generally, with or 

(o) Bradley v. Tunstow , 1 B. & P. 34. Lewie v. Harris, 4 D. & R. 129, 2 B. & 

See Browne v. Mareden, 1 H. Bl. 223; C. 620, S. C ; Rigby v. O' Kell, 7 B. & C. 
Candler v. Fuller, Willes, 64. 57* 

(p) Tregming v. Attenborough, 1 (rf See Highgate Archway Company 
Dowl. P. C. 225, 5 M. & P. 453, 7 Bingh. v. Nash, 2 B. & Aid. 597- 

733, S. C. See Mackintosh v. Blyth, 8 (y) Swinglehurst v. Altham, 3 T. R. 

Moore, 211, 1 Bingh. 269, S. C. 138, 139; ante, 861. See upon this sub- 

iq) Taylor v. Gordon, 1 Dowl. P.C. ject generally, Hullock, 417 to 432; 

720. Finlayson v. M'Leod, 1 B. & Aid. 663; 

(r) Barrett v. Barry, 4 Taunt. 658. Pratt v. Hillman, 6 D. & R. 481 ; Rigby 

is) Fitzgerald v. Graves, 5 Taunt, v. O' Kell, 7 B. Si C. 57; Stratton v. 
342; Miller v. Robe, 3 Id. 461; Cor» Green, 1 M. & Scott, 668, 8 Bingh. 437* 
Tenterdm , C. J., at Chambers, 8th S. C.; Spiry v. Webster, 2 Dowl. P.C. 
March, 1832. 46. 

(f) Hicks v. Richardson, 1 B. & P. 93. (s) Burchall v. Ballamy, 5 Bur. 2694; 

(«) Roe d. Wood v. Doe, 2 T. R. 644; Sayer, Costs, 179, S. C. ; Tidd, 9th ed. 
Firth y. Robinson, 1 B.&C. 277. See 833. 
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without any express dh$dlg|i as to their being taxed by the master, 

< — move to make the order or Submission a rule of Court / draw up the 
rule with the clerk of the rules, and get an appointment at the foot of 
it from the master; give the usual one day’s notice of taxation; serve 
a copy of the rule and appointment on the opposite attorney; and at 
the time appointed attend before the master, who will tax the costs and 
mark them on the rule. If the arbitrators award the defendant to 
pay the plaintiff his costs of suit, to be taxed by the proper officer 
before a particular day, it is the defendant’s business to have them 
taxed before that day (a) ; and if he do not, the plaintiff may, it 
seems, proceed to have them^axed ex parte ( b ). 

Arbitrator’s authority, how determined .] The arbitrator, as soon as 
he has made hid award, is functus officio, and cannot afterwards alter 
it in any material part, (jfnte, 913, 914). So, if he do not make his 
award Within the time limited by the rule, order, or submission, or 
within the enlarged time (if the time have been enlarged), any award 
made by him afterwards will be void. (Post, 920). So, by the ap- 
pointment of an umpire, (ante, 916), or by an express revocation of 
the submission, (ante, 909), or by an implied revocation of it, (ante, 
910), the authority of the arbitrator is determined. 


Sect. 3. 


Setting aside the Award. 

In what cases.'] It may be . necessary to premise that the Court 
will not enter into an examination of the merits, upon an application 
to set aside an award (c), unless it appear manifestly from the merits 
that the arbitrators have acted dishonestly or corruptly (d) f for the 
parties having chosen to substitute the decision of an arbitrator for 
that of a judge and jury, must abide by his determination in matters 
of law as well as of fact (e). But, with this exception, every ground 
for relief against an award, in a Court of equity, is equally available 
in a Court of common law (/). The following are the most usual 
defects, for which an award may be set aside : 

If the award do not pursud’the submission in every material point, 
the Court will set it aside (g). As where an arbitrator awarded pay- 
ment of a debt, which did not accrue until after the parties had en- 
tered into the submission, the Court set aside the award (h); but the 


(а) Candler v. Fuller, Wllles, 62; Big- 
kmd v. Kelton, 12 East, 438. 

(б) Sadler v. Robins, 1 Camp. 253. 

(c) Lucas v. Wilson, 2 Bur. 701; An- 
derson v. Coxeter, 1 Str. 301. 

(d) lSaund.327 d. 

(e) See Sharman v. Bell, 5 M. & Sel. 


504; Richardson v. Nourse, 3 B. & Aid. 
237, 1 Chit. Rep. 674, S. C. 

(/) Rex x. Wheeler, 3 Bur. 1259. 

\g) Henderson v. Williamson, 1 Str. 
116. 

(h) Banfill v. Leigh, 8 T. R. 571. 
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Court will not presume that fact; it must be proved (*). So, where 
there was an agreement for a lease of a coal mine for 63 years from 
the 1st May, 18dl, the lessee to be allowed three years from that 
time for winning the colliery, without payment of rent; and an arbi- 
trator, being authorised to give such directions for a lease, according 
to the terms of the agreement, as he should think fit, directed a lease 
for 63 years from the 1st May, 1804: it was holden that he had ex- 
ceeded his authority, and that the award was consequently bad (ft). 
So, if there be a submission of a particular difference, and there are 
other things in controversy, if in such a case a general release is 
awarded, the award is bad; but it mpst be shewn that there were 
such other matters to avoid the awarcr\Z). Also, if the arbitrator de- 
cide upon more matters than were submitted to him, the award will 
be bad ; as if, by the terms of the submission, he have to determine 
the boundaries of certain lands, and he enter into the question of 
title, and decide upon it; or the like (»*). But where up oft a sub- 
mission of all matters in difference, by partners, the arbitrator award- 
ed that the partnership should be dissolved, it was holden good (»). 
So, where a debtor paid his creditor a sum of money, and the credi- 
tor commenced an action against him upon a further claim, and they 
submitted all matters in difference to arbitration ; the Court held that 
the arbitrator in his award might order the plaintiff to repay a part 
of the sum which the defendant had paid him, it appearing to have 
been paid in a mistake (o). And where the question submitted was, 
whether A. or B. had the right to the tithes of certain lands, an 
award of undivided moieties to both was holden good ( p ). If an 
award be made in favour of a person who is a stranger to the sub- 
mission, it will be bad, unless it be for the advantage of one who 
is a party to it (g); and the same of course, if made against a stran- 
ger. An award, whereby the arbitrator assumes to reserve a power 
over future differences, and which ;power is not given him by the 
award, is bad (r). So, where several matters are submitted, and the 
arbitrator omits to decide on one or more of them (s); or where all 
matters in difference are submitted, and the arbitrator omits to de- 
cide as to some one matter which has been pointed out to him (; t ) ; 
the Court will set aside the award. But no other matters in differ- 
ence than those decided on will be intended by the Court, unless 
they have been made known to the arbitrator before he made his 


{«) Id. 

(k) Bonner v. Liddell , 1 B. & B, 80. 

(/) Hill v. Thorn. 2 Mod. 309. 

(m) See Doe d. Lord Carlisle v. Bailiff 
of Morpeth. 3 Tauut. 378. 

(n) Green v. Waring, 1 W. B1.475. 
Malcolm v. Fullarton, 2 T. R. 

(p) Prosser v. Goringe, 3 Taunt. 426. 

(q) Redam v. Clarkson . 1 Ld. Raym. 
123; Eeclestade v. Maliard, Cro. El. 4; 
5 Co, 78; Bretton v. Prat. Cro. El. 758; 


Bird v, Bird. 1 Salk. 74; Fisher v. 
lHmblei/. 11 East, 188; Ingram v. 
Milnes, 8 East, 445; and see 1 Ro.Abr. 
249, pi. 15. 

(r) Manser v. Heaver, 3 B. & Ad ah 

295. 

(s) Re Robson, l B, & Adol. 723; Ran - 
dall v. Randall , 7 East, 80; Bradford v. 
Bryan, Willes, 268; but see Simmtmde 
v. Swaine , 1 Taunt. 549; and see 1 B. 
& Aid. 108. 

(0 Mitchell v. Staveley, 16 East, 58* 
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award ( u ). A submission to refer a cause, and the subject matter 
thereof, and the issue therein, to an arbitrator, does not authorize him 
to order a verdict to be entered up (x). 

If the award be not made and delivered, or be ready for delivery, 
by the time limited in the submission, and according to the terms of 
it, or within the enlarged time (when the time has been properly en- 
larged), any award made afterwards will be bad (y). 

If there be any uncertainty in a material part of the award, at least 
if it do not contain certainty to a common intent (*), it is bad (a). An 
award that A. or B. shall do an act, is void for uncertainty (b). Upon 
a reference, to a surveyor, of a cause and all matters in difference, an 
award that defendant had overbid plaintiff 34/. was held insufficient 
to entitle the plaintiff to enforce the award by attachment (c). But 
a primd facie uncertainty or want of conclusiveness in an award does 
not vitiate it, if it be capable of being rendered certain or conclusive, 
and the award may be ba*d or good, according to the event (d). 
Where an award ordered that the defendant should do one or other 
of two things, in the alternative, it was holden that the award was 
good, if either of the things were capable of being performed ( e ). So, 
where a sum of money was ordered to be paid within a certain time 
from the date of the award, and the award bore no date, it was holden 
to be sufficiently certain (/). So, where a bond was ordered to be 
delivered up to be cancelled within a certain time from the date of 
the said bond, without stating the date, it was considered sufficient (#). 
So, where an action on a money bond, and all matters in difference, 
were referred to an arbitrator, and he directed a verdict to be entered 
for the plaintiff generally : it was holden sufficient, although he did 
not state for what amount ( h ). Where a plaintiff makes several 
claims against a defendant, and the defendant makes others against 
the plaintiff, if an arbitrator to whom the cause is referred finds that 
the plaintiff had no cause of action, his award is, in that respect at 
least, sufficiently certain (i). In an action against an executor, where 
the arbitrator found a certain sum due to the plaintiff on the balance 
of accounts, and awarded that the defendant should pay it out of 
assets on a given day : this was holden to be sufficiently certain, 


(«) Ingram v. MUnes, 8 East, 446. 
See Smith v. Johnson, 15 East, 13; Pin- 
kerton v. Cation, 2 B. & Aid. 704. 

(x) Hutchinson v. Blackwell, 8 Bingh. 
331, 1 Dowl. P. C. 267, S.C.; sed vtde 
Cartwright v. Blackworth, 1 Dowl. P. 
C. 489, which shews the Court would 
enforce the performance of such an 
award. 

(y) See Marks v. Marriot , 1 Ld. 
Rayxn. 115; Freeman v. Barnard, Id. 
247, 1 Salk. 69, 3 Id. 45, S. C. ; Brown 
▼. Vawser, 4 East, 584; Henfree v. 
Bromley, 6 East, 310; ante, 918. 

(z) Hawkins v. Colclough, 1 Bur. 274. 

(а) See Tipping v. Smith, 2 Str. 1024. 

(б) Lawrence v. Hodgson, 1 Y.& J. 
16; and see Eigell v. Dalimore, 11 


Moore, 541, 3 Bingh. 634, S. C.; the 
award in the latter case ought to have 
directed the sum to have been paid by 
plaintiff to defendant. 

(c) Thornton v. Hornby, 8 Bingh. 13. 

(d) Aitcheson v. Cargey, 13 Price, 
639; 2 B. & C. 170, 2 D. & R. 222, S. C. 

le) Simmonds v. Swaine, 1 Taunt, 
549. 

(/) Armittv. Breame, 1 Salk. 76, 2 
Ld. Raym. 1076, S. C. 

(#) Bell v. Gipps , 2 Ld. Raym. 1141. 
(A) Cayme v. Watts , 3D. &R.224; 
and see Cargey v. Aitcheson, 2 B. & C. 
170, 2 D. & R. 222, 13 Price, 639, S.C ; 
Dicas v. Jay , 5 Bingh. 281, 2 M. & P. 
448 S. C. 

(t) Haytlar v. Ellis, 6 Bingh. 225. 
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without stating expressly that the defendant had assets to that 
amount (j). So, in the common cases of costs, where their amount 
is not ascertained by the award, still this circumstance does not ren- 
der the award bad for uncertainty; the maxim in these and the like 
cases being, " Id certum est quod cerium reddi potest” ( k ). 

The award must be a final settlement of the matters referred; 
otherwise it will be bad ( l ). Therefore, where the defendant was 
ordered to pay the plaintiff a sum of money, unless within 21 days 
(which would be after the time limited for making the award) he 
should exonerate himself by affidavit from certain payments, &c., in 
which case he was to pay a less sum^the award was holden bad ( m ). 
So, where the award was, that the defendant should beg the plaintiff’s 
pardon, in such manner and place as the plaintiff should appoint, it 
was holden bad ; for the manner and place, whitfh were the most 
material circumstances, were yet to be determined (?*). But where 
the parties bound themselves to abide by the opinion of counsel on 
the construction of a statute, and the counsel gave his opinion in fa- 
vour of one of the parties, it was holden that this opinion was final 
and conclusive, notwithstanding it also recommended that the printed 
statute should be compared with the parliament roll, before the mat- 
ter should be settled (o). So an award that one of the parties should 
pay a sum of money to the other, on a future day, in full of all de- 
mands, is sufficiently final (p) ; and an award that one should give the 
other his promissory note for a certain sum, is good, being the same 
as awarding payment at a future day ( q ). So, where the award was, 
that an action pending between the parties should be discontinued, 
and that each should pay his own costs, it was considered sufficiently 
final, being in effect an award of a stet processus (r). So where, by 
an order of Nisi Prius , an action at law and all matters in difference 
between the parties at law and in equity, including a Chancery suit, 
were referred to an arbitrator, who by his award ordered that a sum 
of money should be paid to the plaintiff in the action, and that the 
bill in Chancery should be dismissed, and that all proceedings thereon 
should utterly cease and determine; the Court of King’s Bench held 
that the suit in equity, and all matters in difference in that suit, and 
all matters in difference between the parties, were thereby finally de- 
termined; although one of the matters in dispute in the Chancery 
suit was brought before the arbitrator, as a matter in difference be- 
tween the parties, and was not otherwise disposed of than by the 
ending of the Chancery suit (s). 

(J) Love v. Honeyboume, 4 D. & R. 

814; and see Doe d. Williams v. Richard- 
son, 8 Taunt. 697* 

(fe) See Cargey v. Aitcheson , 2 D. & 

R. 222, 2 B. C. 170, S. C.; sed vide 
Barrett v. Parry, 4 Taunt. 858. 

(0 See Tipping v. Smith, 2 Str. 1024; 

Re Cargey v. Aitcheson, 2 D. & R. 222, 

2 B. & C. 170, S. C .;Doe d. Turnbull v. 

Brown, 5B. & C. 384; Manser v. Hea- 
ver, 2 B. & Adol. 205. 


(m) Pedley v. Goddard , 7 T. R. 73. 
in) Glover v. Barrie, 1 Salk. 71* 

(o) Price v. Hollis, 1 M. & Sel. 105. 

(p) Squire v. Grevett , 2 Ld. Ray in. 
961 ; Robtnet v. Cobb, 3 Lev. 188. 

( q) Booth v. Garnett , 2 Str. 1082. 

(r) Blanchard v. Lilly, 9 East. 497; 
and see Jackson v. Tabsley, 6 B. & Aid. 
848. 

(*) Pearse v Pearse, 9 B. & C. 484. 
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If one part of an award be inconsistent with another, it will be bad. 
As, where the arbitrator awarded that A. should pay B. 100/., and 
both should give general releases ; and that at a subsequent time B . 
should pay A. 20/.: the award was holden bad ( s ). So, if the award 
be ineffective, as if upon a submission for a partition between tenants 
in common, the arbitrator award their several portions, but omit to 
order deeds of conveyance to be executed, so as to vest the several 
allotments in their respective owners, the award is bad (*). Also, if 
the arbitrator award any of the parties to do an act which is illegal, 
the award is bad («). 

Where the award was written on a wrong stamp, the Court re- 
fused to set it aside upon that account; although such a circumstance 
would be a good answer to any application made to enforce it (x). 

If there have been any irregularity in the proceeding, — as if no 
notice of the meeting were given to the party against whom the 
award was made, or the like, — the Court will set aside the award (y). 

If the arbitrator have been guilty of any gross misconduct in the 
course of the proceedings, the Court will set aside the award (x) ; but 
such misconduct will not, it seems, afford a defence to an action, & c. 
Where an arbitrator refused to receive evidence, the Court set aside 
the award (a). But where he refused to examine a witness because 
he thought him inadmissible, the Court refused to set aside an 
award (b). Where the arbitrator, after closing the examination, re- 
fused to call another meeting, and made his award; the Court refused 
to set aside the award, although the defendant’s attorney swore that 
he was in possession of evidence which would have repelled that 
upon which the award was founded (c). So, where the umpire re- 
ceived the evidence from the arbitrators, without examining the wit- 
nesses, the Court held that the award was not bad on that account, if 
the umpire had not been requested to examine them ( d ). So, where 
one of the defendant’s witnesses, was examined by the arbitrator, after 
the evidence on both sides was closed, and the plaintiff's attorney 
gone ; although upon this second examination he gave a different evi- 
dence from what he had given before, and the arbitrator’s decision 
was influenced by it: yet the Court held that this circumstance would 
not affect the award, unless it were brought about by the management 
of the defendant’s attorney (e). If the arbitrator make a mistake in 
point of law, and it do not appear upon the face of the award, the 
Court will not set aside the award upon a mere suggestion of the 

(s) Storke v. lie Smeth, Willes, 66. 507, 3 Bingh. 167, S. C. ; 9 & 10 W. 3, c. 

See Figes v. Adams. 4 Taunt. 632 ; Ames 15, s. 3. 

v. Milward, 0 Id. 637- ( a ) See Morris v. Reynolds, 2 Ld. 

It) Johnson v. Wilson, Willes, 248. Raym. 857, 1 Salk. 73, S. t\; Hewlett 

\u) See Alder v. Savitl , 5 Taunt. 454. v. Haycock, 2 C. & P. 574. 

(or) Preston v. Easttvood , 7 T. R. 95. (b) 1 Price, 81. 

(y) Anon. 1 Salk. 71* (c) Ringer v. Joyce, 1 Marsh. 404; but 

(s) See Lucas v. Wilson, 2 Bur. 701 ; see Dodington v. Hudson, 1 Bingh. 384. 
Anon. 1 Salk 71 *, Braddiek v. Thomson, Id) Hall v. Lawrence , 4 T. R. 589. 

8 East, 344; Gragebrook v. Davis, 5B. (e) Atkinson v. Abraham, 1 B. & P. 

& C. 534; Brazier v. Bryant, 1^ Moore, 175. See Re Hick, 8 Taunt. 694. 
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mistake, or upon affidavits of the facts (/); but if the mistake appear 
upon the face of the award, or even upon the face of another paper 
delivered with it ( g ), the award will be set aside. 

If an award be good in part, the performance of that part which is 
good may be enforced, provided it be final in itself and perfectly dis- 
tinct from, and independent of, that part which is bad (A). In a late 
case, where the arbitrator assumed in one part of the award to re- 
serve a power over future differences, but the rest of the award was 
good, the Court rejected .the improper part, and held the award 
good (i). An award of a release to the time of the award was for- 
merly holden to be void in toto , not being divisible; but now, in this 
case, an award of a release which would extend beyond the arbitra- 
tor’s power is held only to be void for the time between the submis- 
sion and the award (&). Where an arbitrator, to whbm a cause be- 
fore being at issue was referred by rule of court, awarded thus : — “ I 
award and direct that a verdict in this cause # be finally entered for the 
plaintiffs, with £ — damages the Court held he had exceeded his 
authority in directing the entry of a verdict, and that, as the award 
consisted of only one sentence, that direction could not be rejected, 
and the residue considered as an award that so much was due and 
to be paid, and that therefore the award was bad (f). 

An objection to the award being made on account of the time for 
making it not having been duly enlarged, or to an umpirage on ac- 
count of the umpire not having been duly appointed, or on account of 
improper conduct in the arbitrator or dfcpire, or the like, may be 
waived by the parties attending the arbitrator or umpire, and pro- 
ceeding in the reference or umpirage with a knowledge of the fact(m). 

Lastly, if a party accept a benefit under an award, — as for instance, 
if an award direct, amongst other thing3, that the costs of the cause, 
and of the reference, be paid to thei plaintiff, and he accept such 
costs, — he is thereby precluded fronj afterwards impeaching the 
award (»). 

How.'] Where no action is pending, and where the submission does 
not contain a clause of assent that it shall be made a rule of court, 
the award cannot be set aside by any application to this Court; but 
if the party grieved cannot avail himself of the defects in it by plead- 
ing, where an potion is brought against him upon the bond, &c., his 


(/) Chace v. Westmore, 13 East, 357; 
Boutillier v. Thick, 1 1). & R. 360; 
Cramp v. Symons , 1 Bingh. 104; Craven 
v. Craven , 7 Taunt. 644; Delver v. 
Barms , 1 Taunt. 48; and see Sharman 
v. Bell, 5 M. & Sel. 504; In re Badger, 

2 B. & Aid. 601 ; Richardson v. Nourse , 

3 Id. 237, 1 Chit. Hep. 674, S. C.; Gon- 
sham v. Germain, 11 Moore, 7* 

ig) Kent v. Elstob, 3 East, 18. 

(h) Candler v. Fuller, Willes, 64, 253; 
Addison v. Gray, 2 Wils. 293; Ingram 
Milnes, 8 East, 445; George v. Lausley, 


Id. 1 3. See Doe d. Williams v. Richard- 
son, 8 Taunt. 697* 

(t) Manser v. Heaver , 3 B. & Adol. 
205. 

(k) Pickering v. Watson , 2 Bia* Rep. 
1117; and see Watson on Awards, 138, 
&c. 

(l) 1 M. & Y. 200; and see Res v. 
Jf ashbrwke, 7 D. & R. 221. 

(m) See ante , 922, 915, and see Hew- 
lett v. haycock, 2 C, & P. 574. 

(n) Kennard V. Harris , 4 D. & R. 
272, 2 B. &C.801, S.C. 
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only remedy is by application to a Court of equity. But where an 
action is pending, or where the submission contains the clause above* 
mentioned, the award may be set aside upon application to the Court. 

If, indeed, the award be altogether a nullity, for instance, if it be 
made after the submission has been revoked, the Court will not in 
general interfere to set it aside, for it cannot be enforced; but where* 
a verdict is taken subject to an award, and the arbitrator has the 
power of ordering for what sum the verdict shall be entered, in that 
case, if the award be a nullity, the Court,- upon application, will set it 
aside; for otherwise, the party in whose favour the award Is made 
would have judgment upon the verdict without any new proceeding 
to enforce the award ( o ). 

Where the submission contains the clause of assent above-men- 
tioned, this application must be made before the last day of the term 
next after the award is made; (9 & 10 IV. 3, c. 15, s, 2); even an ap- 
plication that the award be referred back to the same 'arbitrator to 
reconsider it, on the ground that he had not sufficient materials before 
him when he made it, must be made within that time(p). If the 
award be made in vacation, the application to set it aside must be 
made in the next term ; but if made in term, the parties have until 
the last day of the second term to make the application (q). Also, it 
cannot be made on the last day of term (r) ; nor will the Court, after 
the time above mentioned, entertain a motion to get aside an award, 

‘ for any defect whatever (sj. even although such defect appear upon 
the face of the award (0*l»This statute, however, does not extend to 
awards, where the reference has been by order of Nisi Priiis («), 
nor to other cases where an action is pending (j:) ; yet the Court will 
not in such cases entertain the motion after any considerable lapse of 
time (x) ; and if a verdict have been taken, the application must of 
course be made within the time limited for the motion in arrest of 
judgment or for a new trial, as already noticed, ante, 824, 852 ( z ). 

First move to make the order or submission a rule of court (a); and 
then , within the time above-mentioned , get counsel to move for a rule to 
shew cause why the award should not be set aside, upon an affidavit of 
the facts necessary to sustain the objections intended to be made; but 
if it be intended to object to the award, merely for defects appearing 
upon the face of it, an affidavit will be unnecessary. As to the title of 
the affidavits in this case, see ante, 900. By R. E. 2 G. 4, (4 B.fy Aid. 

(o) Doe d. Turnbull v. Brown , $ B. & 111, 1 Marsh. 471, S. ('. 

C. 384; and see Maneer v. Heaver, 3 B. (s) Rawsthorn v. Arnold, 6 B. &C. 
tc Adol. 295. 529; Borrowdale v. Kitchener, 3B. & P. 

( ») Zachary v. Shepherd, 2 T. R. 781. 244; Kennard v. Harris , 2 B. & C. 801, 

( ? ) Re Burt, 5 B. & C. 668. 4 D. & R. 272, S. C. 

(rl Freamev Pinneger, Cowp. 23. (a) 9&10W.3, c. 15, s.2. Clapham 

(s) Pedleyv. Goddard, 7 T.R. 78* v.Hyham, 7 Moore, 403, 1 Bingh. 87 » 

(t) Jjowndes v. Loicndes, 1 East, 276* S. C. See also Kirkuso v. Hudson, 3 
(«) Synge v. Jervoiee, 9 East, 466; Moore, 64, 8 Taunt. 733. Where the 

Lucas v. Wilson, 2 Bur„ 701; -Manser v. original order was lost by the arbitra- 
Heaver, 3 B. & Adol. 295; Rawsthome tor's negligence, the Court allowed a 
v. Arnold, 6 B. & C. 629. copy of It to be made a rule of Court, 

(jt) Rogers v. Dallitmr $ 6 Taunt. Thomas v. Philby, 2 Dowl. P. C. 145. 
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539, 2 Chit. Rep. 3761, the objections intended to be insisted upon at 
the time of making the rule absolute must be stated in this rule to 
shew cause. It is necessary, therefore, that the counsel should indorse 
these objections on his brief, before he sends it in to the officer of the 
court But this rule, as to stating the objections in the rule nisi , does 
not apply to a case where you move to set aside a judgment entered 
up on an irregular award, for a defect apparent on the face of it (6). 

It may be necessary to observe, that cause cannot be shewn against 
this rule on the last day of the term, but the rule must be made pe- 
remptory for the following term; (R. M, 36 G. 3, r. 4, ante , 883) ; 
or to shew cause before a Judge at chambers, in vacation. 

If amotion for setting aside an award be made on slight grounds, 
the rule will be discharged with costs (c). 

If a rule to set aside an award has been once obtained and dis- 
charged, the Court will not grant another rule on the suggestion of 
fresh objections ( d ). 


Sect. 4. 


Enforcing Performance of the Award . 

Where there, is no cause in court.] Wlgre there is no cause in 
couri, we have seen that the submission to arbitration is by bond, 
deed, or other written instrument, containing a clause of consent that 
the submission should be made a rule of court; or by bond, deed, or 
other written instrument, not containing such clause of assent; or by 
parol. 

In the two latter cases, in which the submission cannot be made a 
rule of court, the only means of enforcing a performance of the award 
is by action. If the submission be by bond, the prevailing party 
may have an action of debt on the bond, which is in general the most 
preferable remedy (e); if by other deed, he may have covenant (/); 
if by instrument not under seal, or by parol, he may have assumpsit 
on the submission ; or in any of these cases, if the award be for a 
sum of money merely, he may have debt on the award (g). Before 
the 3 & 4 W. 4, c. 42, debt would not in such case lie against an ex- 
ecutor or administrator on a submission by his testator or intestate; 
now, however, by that statute, s. 14, an action of debt is given against 
the executor and administrator. But before that act, in order to 
take advantage of the action of debt being brought against an exe- 


(fo) Manser v. Heaver, 3 B. & Adol. 
295. 

(c) Snook v. Helper, 2 Chit. Hep. 43. 

(d) ReHellyer and Snook, 2 Chit. Rep. 
365. 

(e) Ferrer v. Oven, 7 B. & C. 427, 1 
M. & R. 222, S. C. 

(/) Mqrsh v.J Bulftel, 1 D & R. lt)6, 
VOL. II. 


5 B. & Aid. 507, S. C. 

( g ) See 2 Saund. 62 b, 2'Chit. PI. 5th 
ed. 394 notes; 2 Ld. Ilaym. 1040; King- 
ston v. Phelps, Peake, 227; Keen v. 
Batshore, 1 Esp. 194; Bailey v. Lech- 
mere. Id. 37% Banjill v. heigh , 8 T. R. 
571; Ant ram v. Chore, 15 East, 209; 
Mun(er v. Rtef, Id. 100. 
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cutor or administrator, the defendant must have demurred to the 
declaration ( h ); for if, instead of demurring, he had pleaded this 
matter to the action, and a verdict had been found against him, 
he could not take advantage of it afterwards, either in arrest of 
judgment or by writ of error («'). Debt will lie on an agreement 
to submit with a penalty, for, revoking an arbitrator’s authority (Ar). 
Where the parties who had submitted disputes to arbitration by 
mutual bonds, by indorsements under seal, on the bonds of submis- 
sion made within the time limited for making the award, agreed that 
the time should be enlarged to a future day; it was decided that an 
action of debt on the bond would lie for non-performance of an award 
made after the original time had expired, but within such enlarged 
time; for such indorsement operated as a defeazance, or further de- 
feazance to tlYe original bond (/). Rut if the indorsement had not 
been under seal, no action could have been maintained on the bond 
for non-performance of the award (m). The remedy in the latter 
case would be in debt, or assumpsit on tlic award, or assumpsit on 
the agreement (»). It may be necessary to observe, that no objec- 
tion for matter extrinsic, not appearing upon the face of the award, 
can be pleaded in these actions, or be given in evidence under the 
general issue (o)*; the party’s only remedy in such a case is by bill in 
equity. But if the award be bad on the face of it, the defendant 
may set it out on oyer, and demur. 

But where the submission contains the clause of assent above men- 
tioned, the prevailing party has an option of enforcing a performance 
of the award, either by action as above directed (/;), or by attach- 
ment. (9 & 10 IV. 3, c. 15, s. 1) ((f). But interest accruing due after 
the making of the award cannot be recovered by attachment, but 
only by action (r). In order to proceed by attachment, let an affi- 
davit be made of the due execution of the bond or other instrument of 
submission by the subscribing witness ( s ) ; annex the bond , SfC. to it, 
and give it to counsel, with a motion paper, to move to make the sub- 
mission a rule of court. This is a motion of course , and is absolute in 
the first instance. Or in vacation, you may obtain a Judge's fiat for a 
rule , upon production of the above affidavit (t); and take it, to- 
gether with a motion paper, signed by counsel, to the clerk of the rules, 
who will draw up the rule. Draw up the rule with the clerk of the 
rules, and (if costs be awarded) get an appointment on it from the 
master; serve a copy of th<* rule and appointment on the opposite at- 

(h) Hampton v. Doper, Cro. El. 557 to (n) Watson on Awards, 202. 

600; 2 fto. Abr. 107, C. pi. 3. (») 1 Saund. 337 «, («. 3); Braddick 

{i) 10 H. 6, 25 a; Plowd.l82a; Vaugh. v. Thompson, 8 East, 344. 

97; Fisher v: Richardson, Cro. Jac. 47; (;>) See Stock v. J)a Smith, Ilardw. 

Fish v. Richardson, Yelv.55; Palmer v. 100; Dudley v. Utveday, 1 B. & P.81. 
Lawson, 1 Sid. 333. {<,) Willes, 292, n; Daily v. Cheesely , 

(k) Warburtonx. Store, 4B. &C. 103, 1 Salk. 72, 1 Ld. Rayin’. 074, S. C.; 

G D. & R. 113, S. C. ‘ Hopcrttft v. Fernu rr, 1 Bingh. 379. 

_ (l) Creig v. Talbot, 3 D. & R. 44G, 2 (,) Churcher v. Stringer, 2 B. & Adol. 

B. & C. 179, S. C.; Rex v, Bingham, 3 777* 

Y. & J. 301 to 313. - (s) See the form, Chit. Forms, 702. 

<m) Brown x, Goodman, 3 T.R. 592, n. (t) Ra Taylor, 5 B. & Aid. 217. 
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torney ; and , at the time appointed , attend before the master, who will 
tax the costs , and mark them on the rule («). 

When you have got the costs taxed, if the party who has to perform 
the award do not do so within the time thereby limited, (if any be 
limited), make a copy of the rule and allocatur (x), and of the. award , 
and power of attorney , (if any ), and , after examining the copies with 
the originals , serve the copies upon the party personally, shewing him 
at the same time the originals. The Court will not grant an attach- 
ment without personal service, in any case where the party applying 
has another remedy; and this, although the party purposely avoid 
the service (y). But in one case, where the party had personal know- 
ledge of the award and rule of court, this Court granted an attach- 
ment against him for non-performance of the* a ward^ although he 
had not been personally served (z). Then let the person, in whose 
favour the award is made , demand of the other party the money or other 
thing awarded . If it be inconvenient for the party himself to make 
the demand personally, he may depute his attorney or any other per- 
son to do it for him ( b ), by a letter of attorney; a copy of which must 
be served with the copies of the rule and award, and the original 
shewn at the same time. Care must be taken to demand the exact 
sum or thing awarded; if you demand more, and it be refused, you 
cannot have an attachment for the refusal (r). 

If, upon such demand, the opposite party do not pay the money, 
&c., in compliance with the award, then let an affidavit be made of 
the service of the award and rule, and of the demand and refusal (d), 
and an affidavit of the due execution of the award, and notice thereof, 
(if necessary ), arid of the enlargement (e), (if any), and notice there- 
of, (if necessary); and also of the execution of the letter of attorney , 
(if any). 

When the submission is made a rule of court under the statute, 
there being no cause depending, the affidavit for an attachment need 
not be intituled (f ), or it may be intituled “ In the matter , 8$cP (g). 
When the submission to arbitration is by rule of court, or by or- 
der of Nisi Prius, there being a cause then depending, the affidavit 
for an attachment for disobeying the award must be intituled in the 
cause (It). Upon these affidavits, let counsel move for a rule nisi for 
an attachment for the non- performance of the award. Draw up the 

(u) See the form of rule. Chit. Karras, Moore, 44. 

7G1. (<■) sB-utt v. Rogers, 7 Taunt. 213. 

(•r) Rex v. Smithies, 3 T. R. 351 ; Reid (d) See the form. Chit. Forms, 725. 

v. Deer, J I). & It. (!12; Bellairsx. Vault- («) See Halden v. Glasscock, 5 13. & 

ney, 6 M. & Set. 23». C. 300, 8 D. ik K. 151, S. C.; when not 

{!/) Re Lowe and another , 4 B. & necessary, Dickins v. Jarvis, 513. & C. 
Adol. 412; and see Brandon v. Brandon, 528, 8 D. & R. 285, S. C. W 
1 B. & P. 3!)4; Brawler v. penteaze, 5 (/) Anon. 1 Smith, 358; Bainbngge 

Taunt. 813; Bead v. Fore, 1 Chit. Rep. v. iloulton, 5 East, 21. 

170* (g) Whitehead v. Firth, 12 East, 1G0, 

(=) Re Bower, 1 B. & C. 2(54. («); In re Houghton, 2 M. & P. 452. 

(&) Laugher v. Laugher, 1 Dow]. P. (//) Bainbngge v. Houlton , b East, 
C. 284, 1 C.&J.388, 1 Tyrw. 352, S.C.; 21, (a); Whitehead v. Firth, 12 East, 

Jackson v. Clarke, 13Price, 208, M K iel. l(i(i, (a). 

72, S. C.; but see Bass v. Maitland , 8 
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rule with the clerk of the rules (t), and serve a copy of it, at the same 
time shewing the original. Make an affidavit of the service , which 
must he intituled the same as the rule (7c), and give it with a brief to 
counsel , to move to make the rule absolute, if made absolute, draw 
up the rule with the clerk of the rules , and take it to the crown office , 
to one of the clerks in court , who will thereupon make out the attach- 
ment ; pay him 18a*. Gd. Take it to the sheriff's office, and get a war- 
rant on it ; give the warrant to your officer who will thereupon arrest 
the party ; pay him one guinea for the caption. 

In shewing cause against the rule for the attachment, the other 
party may impeach the award for any defect appearing upon the face 
of it, although the time limited for applying to set aside the award 
may have elapsed (w); but not for matter extrinsic (n). Where it 
was proposed to shew corruption in the arbitrator as cause against 
the rule for the attacl)/nent, the Court of Common Pleas held, that 
although that might be a good reason for setting aside the award, it 
was no answer to an application for an attachment (o). Where 
the award found a debt to be due, but contained no order to pay it, 
the Court refused an attachment ( p). 

The Court will not grant an attachment against a peer (q), or mem- 
ber of the house of commons (r); nor against an administrator or 
executor, where the submission was made by the intestate or testa- 
tor (a). Nor on behalf of the administrator or executor of a party 
who died after the award made, and to whom the money awarded 
was to be paid (/). And where an arbitrator finds by his award, that, 
on the balance of accounts the defendant has overpaid the plaintiff a 
certain sum, the Court will not grant an attachment against the plain- 
tiff for the nonpayment of that sum ( u ). Nor will the Court grant an 
attachment, pending a rule for setting aside the award (x); nor pend- 
ing an action on the same award; nor will they allow the plaintiff to 
waive the action, in order to apply for the attachment (*/). The 
Court, however, have granted an attachment, pending a foreign at- 
tachment in London upon the same award (z); and the party’s re- 
siding out of the jurisdiction of the Courtis no objection to the issuing 
of an attachment against him (a). 

Where the award itself was lost, the Court, upon affidavit of that 
fact, granted an attachment on a copy of it ( b ). 

Where a parly filed a bill in equity to set aside an award, after 
entering into a rule of this Court to abide by it, the Court held it to 

(i) See the form. Chit. Forms, 782. ( t ) Hex v. Massey, 1 Dowl. P. C. 530; 

(k) He Houghton, 2 M. & P. 452. semhle, overruling Rogers v. Stanton, 7 

(m) Vedly v. Goddard, 7 T. R-73. Taunt- 578. 

(;/) Holltmd v. Brooks, CT. R. 101; (w) Thornton, v. Hornby, 1 Dowl. P. 

sed qxuere. M C 237, 1 M. & Scott, 411, II Bingh. 13, 

(o) Brazier v. Bryant, 3 Bingh. 167* S. C. 

(;>) Edgell v. Datlinurre, 3 Bingh. 834. (r) Dulling x. Matchctt, Willes, 215. 

(y) Walker v. Earl Grosvenor, 7 T. tt. (y) Hadley v. Loveday, 1 B. & P. 81. 

1 7 1 - (£) Coppell v. Smith , 4 T. R. 313, ft. 

(r) Catmvr v. Knatehhull, 7 T. R. (a) Hopcraftx. Fermor, 1 Bing. 379- 
448. (6) Robinson v. Davis, 1 Str. 528; and 

(*) Newton \. Walker, Willes, 315; see Hill v. Townsend, 3 Taunt. 45. 
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be a contempt, and granted an attachment against him ; but they af- 
terwards discharged him without fine, rather than set a small one for 
so high an offence (c). 

The affidavits in answer to the rule nisi should be intituled , “ The 
King v, ” (d). 

Where there is a cause in court.'] If no verdict have been taken, 
the mode of proceeding is by attachment or action, in the manner 
above mentioned. But if a verdict were taken, the plaintiff may pro- 
ceed either by attachment or action, as above directed, or he may 
enter up judgment upon the verdict and sue out execution ; and the 
defendant (if the award be made in his favour) may proceed by at- 
tachment or action. 

In order to proceed to judgment on the verdict, mtfbe to make the 
order of Nisi Prius a rule of court , and dray) up the rule as before 
directed; and the marshal or associate will thereupon give you the 
Nisi Prius record . Enter the postea on it for the amount of the sum 
awarded (e); get it marked by the clerk of the posteas; give the 
usual one day's notice of taxation of costs; then take the postea , to- 
gether with the rule and award , and the papers in the cause , to the 
master , who wilt thereupon tax the costs and sign judgment. It is not 
necessary that the defendant in this case should be served with a copy 
of the award; nor is it necessary to obtain leave of the Court to sign 
judgment (/), unless it be required to enter up the judgment as of 
the term next after the finding of the verdict, where the award was 
not made until the term after that term ( g ). Where the award was 
lost, the Court, upon an affidavit stating that fact, and stating the 
.substance of the award, allowed the plaintiff to sign his judg- 
ment ( h ). 

After signing judgment, you may sue'out execution, as in ordinary 
cases. If the award state any particular time at which the money is 
to be paid, execution should not be sued out, nor indeed in strictness, 
perhaps, should judgment be signed, before that time have elapsed ( i ). 

(C) Rex V. Wheeler, 3 Bur. 1250, 1 W. v. Charlton , 5 East, 139. 143, 144; 
Bl. 311, S. C.; and sec Davila v. Alrnan- Prentice v. Reed, 1 Taunt. 151; and see 
za, I Salk. 73. Grundy v. Wilson, 7 Id. 700. 

(d) Revan v. Revan, 3 T. R. 001; (/) Lee v. Lingard, 1 East, 401; 

Rainbrigge v. Houlton, 5 East., 21 a. Grimes v. Nai.sh, 1 B. & P. 400; Borrow- 

(e) Lee v. Lingard, 1 East, 401; dale v^Hitehener, 3 Id. 244. 

Grimes v. Jsiaish, 1 B. & P. 400; Bor - (g) Brmk v. Fearns, 1 Rowl. P.0. 144. 

rowdale v. Hitehener, 3 Id. 244; Hay- (h) Hill v. Townsend, 3 Taunt. 45. 

u ard v. Ribbans, 4 East, 310; Bonner {i) Callard v. Paterson, 4 Taunt. 319. 
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ATTACHMENT. 

hi ivhat cases.] If a person, upon being served with the process 
of the Court, use contemptuous expressions of such process or of tire 
Court itself; the Court, upon affidavit of the fact, will grant an at- 
tachment against him (a): if of the Court, the rule is granted abso- 
lute in the first instance'*; if of the process, it is a rule nisi only ( b ). 

If the sheriff return a rescue, the Court will grant an attachment 
against the rescuers, absolute in the first instance (c); for the sheriff’s 
return in this case being in the nature of a conviction, and not tra- 
versable, (the only remedy for the party, if he be not guilty, being by 
action against the sheriff for Ills false return) ( d ), ifjjprould be useless 
to grant a rule nisi (e). 

The Court have a power of punishing attornies and other officers 
of this court, by attachment, for misbehaviour in the exercise of their 
profession. Thus, if an attorney sue or defend an action, without 
authority, particularly if he do so from any improper motive; or if a 
person, who is not an attorney, sue or defend an action for another, 
with or without authority : the Court will punish him by attach- 
ment (/). So, if a person put an attorney’s name to process, with- 
out his authority, the Court will grant an attachment against him, 
and will also set aside the proceedings, ( Vol . 1, 26) (g); or if an at- 
torney allow an unqualified person to act in his name, or shall in any 
manner act as agent for such person, the Court, upon application and 
affidavit of the facts, may order the attorney to be struck off the roll, 
and may commit such unqualified person to the prison of the Court, 
for any time not exceeding one year. (22 G. 2, c. 4 C, s. 11, Vol. 1, 
26). Also, where an attorney and his articled clerk joined in the 
affidavit of execution of the articles, and the clerk swore to the ser- 
vice under them, and was consequently admitted an attorney; but it 
appearing afterwards that tile articles were merely collusive, the pre- 
tended clerk being in fact an apprentice to a hatter, and his affidavit 
of service under the articles false, the Court ordered the clerk to be 
struck off the roll, and granted an attachment against the attorney 
for the collusion (/*). If an attorney refuse to deliver up to his client 


(a) 2 Hawk, c.22, s. 3G. 

(b) 2 Hawk. c. 22, s. 30; Rex v. Jones, 
1 Str. !H5; Anon. 1 Salk. 04; R. T. 17 
G. 3. 

(<*) Avon. Say. 121 ; Rev v. Elkins, 4 
Bur. 2120; Sheather v. Holt, 1 Str. 531. 


(d) Rex v. Vember, Hardw. 112. 

(e) See 2 Hawk. c. 22, s. 34. 
if) 2 Hawk. c. 22, ss. 0 to 9. 

(g) Oppenheim v. Harrison , 1 Bur. 20. 
See Hopwood v. Adams, 5 Bur. 2600. 

C h ) Exp.Hill, 2W.m.m. 
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writings or money received by him in the course of his professional 
business, the Court may punish him by attachment; but they seldom 
grant an attachment in such a case, without first making a rule upon 
the attorney to deliver up the writings, &c., and if that rule be not 
obeyed, the attachment then issues for the contempt (i). So, if an 
attorney be guilty of fraud or malpractice in his profession, the Court 
will punish him by attachment. (See Vol. 1,40) (7c). 

If the sheriff do not obey the rule to return the writ or bring in 
the body, the Court will gr^nt an attachment against him, absolute 
in the first instance. ( Vol. 1,* 134, 137). So, in other cases, for not ex- 
ecuting writs, or for executing them in an oppressive manner, or for 
not executing them effectually, &c., the Court will punish the sheriff 
or his officers by attachment. (Vol. 1, 348) (l). So, where an at- 
tachment against the sheriff was directed to the? coroner, and the lat- 
ter was ruled to bring in the body, the Court granted an attachment 
against him, absolute in the first instance, for hot obeying the rule (m). 
The sheriff, however, is not liable to an attachment for not taking a 
bond in replevin; but the defendant, if damnified, ma$ have his re- 
medy against him by action, (Ante, 597) (n). As to the cases in 
which the Court will punish the judges of inferior courts, justices of 
peace, gaolers, f&c. by attachment, see 2 Hawk. c. 22, ss. 25 to 32; 
Rex v. Justices of Seaford , 1 W. Bl. 432. 

If any person wilfully disobey the process of the Court, he is 
punishable by attachment. Thus, if a witness, regularly served with , 
a subpoena, do not attend at the trial, the Court, upon an affidavit 
stating a personal service of the subpoena ticket a reasonable time be- 
fore the trial, and payment or tender of his reasonable expenses to 
the witness, will grant an attachment against him. (Vol. 1, 248) ( p ). 
The motion in such a case must be made as soon as possible, and at 
all events in the term succeeding the tyial (q). 

For disobedience of any rule of Court, or of any Judge’s order or 
order of Nisi Prius made a rule of Court, the party guilty of it is 
punishable by attachment, if the rule or a copy of it have been per- 
sonally served upon him, the rule itself at the same time shewn to 
him (r), a demand personally made upon him to comply with the 
rule («), and a neglect or refusal to do so ( t ). Thus, the nonperform- 
ance of an award, if made under a rule of Court, or if the submission, 
order of Nisi Prius, or Judge’s order, be made a rule of Court, is 
punishable by attachment. ( Ante, 926, 927). And if the rule require 
the party to do a thing forthwith, as for*instance, to reinstate certain 


(/) 2 Hawk. c. 22, s. 10. 

(k) Id. ss. 10, i 1. 

(t) 2 Hawk. c. 22, ss. 2 to 5. See 
Chapman v. Maddison, 2 Str. 1089. 

(m) Andrew# \. Sharp, 2 W. B1.911; 
Rex v. Pcckhmn, Id. 1218. 

(n) Rex v. Lewis, 2 T. R. 617. 

(p) Thorpe v. Graham , 11 Moore, 
55, .3 Bingh. 223, S. C. ; 2 Hawk. c. 22, 
s. 34. 

(4) Thorpe v. Graham , 3 Bingh. 223, 
1 1 Moore, 55, S. C. 


(r) Rex v. Smithies, 3T. R. 351 ; Bar- 
nard v. Berger, 1 New Rep. 121; Baker 
v. Rue, 1 Dowl. P. C. 689; Re Lowe, 4 
B. & Adol. 412; ante, 927. 

(s) Dodingtm v. Hudson., 1 Bingh. 
410. 

It) 2 Hawk. c. 22, s. 37- See Davies 
d. Povep v. Roe, 2 W. Bl. 892; Camden 
v.Edie, 1H.B1. 21,49; Cooke v. Tans- 
well , 8 Taunt. 131; Bodington v. Harris, 
1 Bingh. 187; North v. Evans, 2 H. Bl. 
35. 
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premises, the Court, upon application, will grant an attachment, if 
the party do not presently begin the work, although the work be of 
such a nature that it may take some time to complete it ( u ). 

Where a person is ordered by a rule of Court absolutely to pay costs, 
and a copy of the rule, with the master’s allocatur thereon, is person- 
ally served on him, and the rule itself at the same time shewn to him ; 
and a demand made of the costs by the person to whom they are payable 
according to the terms of the rule, or by some person deputed by him 
by letter of attorney, (see ante f 927); if he do not pay the costs, when 
thus demanded, the Court will grant an attachment against him abso- 
lute in the first instance. ( R . T. 17 G. 3) ( x ); unless they be costs tax- 
ed between attorney and client, pursuant to the master’s allocatur , in 
which case the rule for the attachment will be a rule nisi only in the 
first instance (y). Where the plaintiff’s attorney demanded the costs, 
without a letter of attorney authorizing him to do so, it was deemed 
sufficient; for the attorney was in fact entitled to the costs when re- 
ceived (z). Although a parly is at one time in contempt for not pay- 
ing costs widen have been duly demanded, yet, if before an attach- 
ment is moved for the sum due becomes reduced in amount, a fresh 
demand of the reduced sum must be made to ground,^, motion for an 
attachment (a). Where a plaintiff obtains a rule to <|pontinue, upon 
payment of costs, he is not punishable by attachment if he do not 
pay them. (Ante, 794)(6). So, if the defendant obtain a rule or 
order to stay proceedings upon payment of debt and costs, he can- 
not in general be punished by attachment, if he do not afterwards 
pay the debt and costs; but the plaintiff should proceed in his action. 
(Ante, 750). So, formerly, if a defendant paid money into Court, 
and did not afterwards pay the costs, no attachment would be grant- 
ed against him for the nonpayment of them, but the plaintiff’s only 
course in such a case was to ( proceed in the action ; but now an at- 
tachment may be granted. ( ( See ante , 743). Upon obtaining leave 
to compound a penal action, the rule must express that the defen- 
dant doth thereby undertake to pay the sum for which he has leave 
to compound the action ; (R. E. 33 G. 2, r. 2); and if he do not af- 
terwards pay it, the Court upon application will award an attachment 
against him (c). 

If any person abuse the process of the Court, he is punishable for 
it by attachment. As where execution was sued out without a judg- 
ment to warrant it (cl); where a woman brought an appeal of the death 
of her husband, knowing af the same time that her husband was 
alive (e); where a latitat was sued out, merely for the purpose of 
bringing a defendant within the jurisdiction of an inferior court, in or- 
der to sue him there (/); where the plaintiff, after bringing an action 


(m) Dodington v. Hudson, 1 Bingh. 
464. 

(j”) See Rex v. Stokes, Cowp. 136; 
Rex v. Ireland , 3T. R.512. 

(y) Rray v. Yates, 1 Dowl. P. C. 459. 
(3) Per Holroyd , J., MS. T. 1820. 

(a) Spivy v. Webster, 1 Dowl. P. C. 


(ft) Stokes v. Woodeson, 7 T. R. 6; and 
see Rex v. Fenn, 2 Dowl. P. C. 182 
(c) Re. v v. Clifton, 5 T. R. 257. 

(</) Waterhouse v. Saltmarsh, Hobart 
264; Fortesc. 267- 
(e) « H. 4, 7; 2 Hawk. c. 22, s. 39. 
if) 2 Hawk. c. 22, s. 40. 
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in one court commenced an action in another, for the same debt, and 
against the same defendant ( g ); or where a person sued out bailable 
process and thereupon arrested a witness, for the purpose of prevent- 
ing him from giving evidence before an arbitrator (A); or the like. 
So, if a person forge the process of the Court, or alter or fill it up after 
it has been sealed; or if he obtain judgment in ejectment, by an 
affidavit of service of the declaration on one who was procured to 
personate the tenant; in these and the like cases the Court will 
punish the person so offending by attachment ( i ). The Court have 
also granted an attachment against a person for sending inflamma- 
tory papers to the jurors summoned upon a certain trial, and for pre- 
venting some of them from attending by sending them notice that 
the trial was put off (j). And, in another case, they granted an at- 
tachment against a man for threatening a prosecutoi*with danger of 
his life, because he had prosecuted another for some offence (/c). 

As to contempts committed in the face of the Court, there is of 
course no necessity for an attachment, that being merely a process 
to bring the defendant before the Court ; but he may be instantly 
apprehended and imprisoned at the discretion of the Judges, without 
any other proof^or examination. See as to the punishment of jurors 
for misconduct Hawk. c. 22, ss. 14 to 24. 

If a client, when his business in Court is dispatched, refuse to pay 
the officer the fees that are due to him for doing business, the Court 
on motion will grant an attachment against him to have him com- 
mitted until he pay the fees; for, not paying the fees is a contempt of 
Court, and the Court is bound to protect its officers in their rights (ro). 

It may be necessary to add, that the Court will not grant an at- 
tachment against peers or members of parliament for the nonper- 
formance of an award, nonpayment of costs, or the like (»); but for 
very gross contempts, such as rescous, disobedience of the king’s writs, 
or the like, they will (o). The Court, will not grant an attachment 
against an executor of the lessor in ejectment for costs (p); such 
lessor having died after entering into the consent rule. 


The attachment.'] The application for an attachment must be 
founded on an affidavit of the facts necessary to constitute the con- 
tempt; (sec as to the title of affidavits , in cases of attachment gene- 
rally, ante, 900); excepting in the case of a rescue, where the she- 
riff's return of the rescue is deemed sufficient, although he returns 
that the rescue was from his bailiff (q). T^ie Court will thereupon grant 
either a rule for the attachment absolute in the first instance, or a 
rule to shew cause why the attachment should notissue: for nonpay- 


(ff) 14 II. 7, s. 6; 6 Co. #50: Say. 14; 
2 Ilawk. c. 22, s. 41$ and see Id. s. 42. 

( h ) Hex v. Hall, 2 W. Bl. 1110. 

(*) 2 Hawk. c. 22, s. 43. 

O') fax v. Lucas, 3 Bur. 1564. 

(k) Rex v. Carroll, 1 Wils. 75. 

\m) 1 Lil. Prac. Reg. 590; Tidd’s 
Supp. 51. 


(n) Walker v. Earl Orosvcnor, 7 T. 
R. 1 71 ; Catmur v. Knatchbull, Id. 440, 
ante, 920. 

(©) 2 Ilawk. c. 22, s. 33; Rex v. Earl 
Ferrers , 1 Bur. 634; Foley v.Langhomc, 
Say. 50. 

ip) 1 B. & C. 204, ante, 928. 

(</} Cobby v. Lewes, 10 Bing. 112. 

X 3 
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ment of costs on the master’s allocatur , or against the sheriff for not 
obeying the rule to return the writ or bring in the hotly, or for a 
contempt of the Court in the execution of process of the Court, the 
rule is absolute in the first instance; (It. T. 17 G. 3); in all other 
cases, it is a rule nisi only. If a rule nisi merely, it cannot be moved 
for on the last day of term (r); but if absolute in the first instance, it 
may. ( See Vol. 1, 60) ($). 

If the rule be granted, draw it up with the clerk of the rules ; and 
(if a rule nisi ) serve a copy of it personally on the defendant , at the 
same time shewing him the original rule. Where it appeared from 
circumstances that the defendant kept out of the way, for the pur- 
pose of avoiding a personal service of the rule, the Court, in two in- 
stances, upon an affidavit of these circumstances, ordered that leaving 
it for him at hi; last and most usual place of abode should be deemed 
good service (t); but, in other cases, the Court have ruled other- 
wise (u); and the rule as now understood, and more especially since 
the late rule of all the Courts of H. T. 2 W. 4, seems to be, that a 
personal service will not be dispensed with, (see R. II. 2 IV. 4, 
r. 51) (w), unless indeedit appears that the rule has been seen in the 
actual personal possession of the party who should have been served 
with it(.r), or under some very strong facts. Matte an affidavit of 
service (y), and give it with a brief to counsel , to move to make the rule 
absolute . It will be no answer to this rule, for the party to say that 
he was not personally served with the rule nisi or the original rule ; 
if the affidavit of the party applying for the attachment state a personal 
service, that will be deemed conclusive of the fact (z). So, although 
the party, in shewing cause, deny by his affidavit what is imputed to 
him, yet if what he states be incredible, the Court will make the rule 
absolute (a). The Court will not in general allow cause to be shewn 
at chambers ( b ), If the rule»be made absolute, draw it up with the 
clerk of the rules ; take the rale to one of the clerks in court , at the 
crown office, who will thereupon make out the attachment ; pay 18 a*. 6d. 

The attachment, although a judicial writ, must be returnable on a 
general return day, and not on a day certain ( c ). Indorse on it the 
name and address of the attorney, and also (by R. II. 2 $ ? 3 G. 4), the 
place of abode and addition of the party against whom the writ is issued , 
or such other description of him as such attorney may be able to give. 
Take the attachment to the sheriff's office , if it be directed to him , and 
obtain a warrant on it ; give the warrant to your officer, who will there- 
upon arrest the defendant; pay him one guinea for the caption. The 
sheriff is not, it seems, entitled to poundage (d). It may be necessary 

(r) Anon. 3 Smith, 118. 264. 

(,v) 12 East, 591. tv) See form. Chit. Forms, 417- 

(t) MS. M. 1814, and Greeny. Pros - {z) Uoplej/v. Grander, 1 N. R. 256. 

mr, 2 Dowl. P. C. 98. (a) In the matter of Crossley, 6T. R. 

(u) Rex v. Carpenter, MS. H. 1825; 701. 

Anon. 1 Chit. Hep. 99; and see (h) Fall\. Fall, 2 Dowl. P. C. 88. 

hum v. Smith, 8 T. R. 80. (e) Rex v. Wilkins, 1 Str. 624. 

(w) Amm. 1 D. & R. 529. (rf) Rex v. Palmer, 2 East, 411. 

(*) In the matter of Bower, 1 B. & C. 
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to mention that the defendant cannot be arrested on a Sunday ( d ) ; 
nor can even the rule nisi be served on a Sunday (e). 

If the sheriff or other officer to whom this writ is directed, do not 
return it when necessary, you may rule him to do so. If he return 
non est inventus , you may sue out an alias in the manner above di- 
rected; and if he return non est inventus to the alias , then get a cer- 
tificate to that effect from your clerk in court, and take it to a Judge’s 
chambers and obtain a warrant thereon, upon which the party may 
be arrested in any county.* 

When the defendant is arrested upon this writ or warrant, he is 
brought into court or before a Judge at chambers, and sworn to an- 
swer interrogatories ; he is then committed, unless, with the leave of 
the Court or Judge, he enter into a recognizance, with sureties, for 
his appearance in court from day to day, to *answe» interrogatories 
concerning such matters as may be objected against him. Or the 
defendant may appear voluntarily, and be sworn and enter into 
the recognizance, as above mentioned. Serve a notice on the oppo- 
site attorney that the defendant will appear in court, or before a Judge 
at chambers, on a certain day, in order to enter into a recognizance, 
and be sworn to answer all such interrogatories as shall be exhibited 
against him, slating the names and additions of the bail, as in ordi- 
nary cases (/). This notice should be given 24 hours at least pre- 
viously to the defendant’s being brought up, if the bail reside in town ; 
or two days or more, if they reside elsewhere, according to the dis-, 
tance. Then get a rule from the clerk of the rules on the crown 
side, to bring up the defendant, if he be in the custody of the mar- 
shal; but if in the custody of the sheriff, it seems a writ of habeas 
corpus will be necessary ( g ). When brought up, the bail justify, and 
the recognizance is taken, as in ordinary cases. It is entirely dis- 
cretionary with the Court or Judge whether they will allow the de- 
fendant to be bailed or not; and in very gross cases, or where the 
defendant appears evidently guilty, they usually refuse it (/*). 

Interrogatories , fyc.~\ Upon the defendant’s being bailed or com- 
mitted, the Court, upon application, will grant a rule, that unless the 
prosecutor exhibit interrogatories against him in the crown office, 
within four days, the defendant shall be discharged. Draw up the 
rule with the clerk of the rules on the crown side , and serve a copy of 
it on the prosecutor or his attorney ; and if the interrogatories be not 
exhibited within the time limited by*the rule, the defendant may 
move to be discharged out of custody, or (if he be out on bail) that 
his recognizance be discharged. The prosecutor, howeter, may ex- 
hibit his interrogatories at any time before the motion is actually 
made (i). 

These interrogatories must be exhibited in all cases, excepting the 

(d) Rex v. Mj/ers, 1T.R. 265, 266; (/) .See Anon. 4 D. &i R. 393. 

but see Amn. Willes, 459; Exp. Whit- (g) Imp. C. B. 570. 
church, 1 Atk. 55. (//) 2 Hawk, c.22, s. 1. 

(<?) M'llehum v. Smith , 8 T. R. 86. (£) Id. 
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case of an attachment for nonpayment of money, which is in the 
nature of a civil execution ( ;); but in all other cases the interrogato- 
ries alone contain the charge against the defendant, the attachment 
being but process to bring him in to answer to the charge when ex- 
hibited. Therefore, the defendant cannot come in and confess the 
contempt, before the interrogatories are filed; for until they are filed 
there is no charge in court against him to which he can plead (k). 
The case of an attachment for a rescue, indeed, depends upon differ- 
ent grounds; for there the sheriff’s return of the rescue is in itself a 
conviction, and not traversable (/). Yet, even in that case, it is the 
invariable practice of the Court to put the defendant to answer inter- 
rogatories, unless the prosecutor consent to his confessing the con- 
tempt without them {in). 

Engross these interrogatories on parchment, and get them signed by 
counsel; {R. M. 34 G. 3) (w). File them with the examiner , who will 
make out a copy on paper for the defendant. If the defendant be in 
custody of the marshal, get a rule from the clerk of the rules on the 
crown side to have him brought up before the examiner to be examined; 
get an appointment on it from the examiner; and serve copies of the 
rule and appointment on the marshal and on the defendant. If in cus- 
tody of the sheriff, the defendant, I think, must be brought up by 
habeas corpus. If out on bail, however , it is merely necessary to gel 
an appointment from, the examiner, and serve a notice of it upon the 
defendant or his attorney ; or if the defendant desire the examination, 
he may get the appointment, and attend to be examined at the time so 
appointed. The examiner thereupon examines the defendant upon the 
interrogatories ; and will afterwards make out copies of the examina- 
tion for the parties upon paper; pay him Id. per sheet. If the defen- 
dant, upon being brought up, refuse to answer to the interrogatories, 
he shall be recommitted; or if»out on bail, and he do not attend to 
be examined, his recognizance may be estreated, or the Court may 
again attach him for this second contempt, and punish him at their 
discretion. 

When he has been examined, the prosecutor then moves that the 
examination, &c. be referred to the master; which is a motion of 
course. Draw up the rule with the clerk of the rules on the crown side; 
get an appointment upon it from the master , and serve a copy of the 
rule and appointment on the opposite attorney. Let each attorney then 
attend before the master, together with their clerks in court, and coun- 
sel, if thought necessary , and \he master will hear the statements and 
arguments on both sides. Jtfter which, when you learn that the master 
is ready, move the Court for his report ; a notice of which motion 
should be given to the defendant, as he must attend personally in court 
at the time the master makes his report. It may be necessary to ob- 
serve that this motion cannot be made on the last day of term, 

(j) See Bomfous v. Schoole, 4 T. R. (?) Rex v. Elkins 4 Bur. 2129, 1 W. 
316. Bl. 640, S. C. 

(*) Rex v. Edwards, 4 Bur. 2105, 1 (♦») Rex v. Horsley, &T. R. 362. 

W. Bl. 637, S. C. \n) See the form , 10 Went. 404 



Attachment . 


937 


without the permission of the Court, or under very special circum- 
stances (o). If the defendant have cleared himself of his contempt 
in his answer, the master will report accordingly (/;), and the Court 
will thereupon order him to be discharged out of custody, or, if he be 
out on bail, will order his recognizance to be discharged; but he i6 
still liable to an indictment for peijury, if his answer be false (^). 
But if sufficient be confessed by the answer to prove him guilty of 
the contempt, the master accordingly reports him in contempt, and 
the Court give judgment offine, or imprisonment, or both, and some- 
times of corporal punishment (r), at their discretion, in the same 
manner as upon a conviction for a misdemeanor at common law. The 
Court, however, if they think fit, may waive the giving of judgment, 
and order the recognizance to be discharged ( s ); or the attorney- 
general may consent that the defendant continue a* large, upon his 
recognizance to appear, under a rule of court, at some future time(^). 
If judgment be not given during the same ^erm, the cause will be set 
down in the peremptory paper with those motions appointed to come 
on peremptorily in the ensuing term. ( R . IJ. 34 G. 3). 

If the defendant clear himself of his contempt, and be discharged, 
he is not in strictness entitled to costs; yet if it clearly appear to the 
Court that the prosecutor must have known his complaint to be ill- 
founded and vexatious, they will order him to pay costs to the de- 
fendant ( u ). 

As the business on the crown side of this Court is conducted by the* 
clerks in court, the attornies on either side have little to do in the 
proceedings upon an attachment; but each employs a clerk in court, 
who conducts the proceedings for him. 

In the case of an attachment for the nonpayment of money or 
nonperformance of an award, or the like, the attachment being in 
the nature of a civil execution (x), interrogatories are never filed, but 
the party is detained in custody until foe pays the money or performs 
the award. Yet in cases where the rule for the attachment is abso- 
lute in the first instance, if the defendant wish to dispute the fact of 
the contempt, he may rule his adversary to exhibit interrogatories as 
above-mentioned. 

As to the proceedings upon an attachment against the sheriff, see 
Foil , 137. 


(o) Rex v. Wheeler, 1W. Bl. 311, 3 
Bur. 1256, S. C. 

( p) See In the matter of Isaacson, 1 
Bingh. 272. 

(q) Saundcre v. Melliuish, 6 Mod. 73. 
See 2 Hawk. c. 22, s. 1 ; Rex v. Wheeler, 
3 Bur. 1257. 

(»•) Hoy ton's case, Cro. Car. 14G; Hex 


v. Vaughan, 1 Wils.22. 

(*) Rex v. Wheeler, 3 Bur. 1256, 1 W. 
Bl. 311, S.C. 

(?) Rex v. Ileardmore , 2 Bur. 7 97. 

(«) Rex v. Plunk et, 3 Bur. 1329. 

{x) See Uonajvus v. Schools , 4 T. R. 
316. 
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AJ1AND0NING pleadings, 210, 213; abandoning judgment# 1 507; 
abandoning costs, 319; abandoned possession of premises, what 
is, 550. See “ Waiver” 

Abatement of suit, how far death is, see “ Death 

Abatement, plea in, for non-joinder of defendant, proceedings on, 409, 
see “ Non-joinder lor misnomer, not allowed, &c. 470; not al- 
lowed in ejectment, 470; time for pleading in, 470; when fur- 
ther time granted, 470 ; inspection refused, to allow plea of non- 
joinder, 769; appearing and putting in, &c. bail on, 471; taking 
declaration out of office, 471; when to be pleaded in person of 
by attorney, 471 ; not amendable, 471; affidavit ©n, 471 ; how 
and when to be framed, &c., 471, 472; practical directions as to 
the pleading, 472; not an issuable plea, 200; replication, demur- 
rer, &c. to, 472, 475; quashing plea, 472; cassetur breve, 472; 
issue on, 473; trial on, who to begin, 276; judgment on, what, 
and form of, &c., 473; costs on, 473; subsequent proceedings 
after judgment of respondeas oufcter, &c., 473. 

Abatement of writ of error, 333. 

Abbreviations in attorney’s bill, what allowed, 47. 

Abiding by ptea, rule for, unnecessary, 211. 

Abode, see “ Residence ” 

Abroad, see “ Residence ” “ Foreign Country .” 

Absconding of tenant, service of declaration in ejectment in case of, 
533, 535. 

Absence of witness, &c., new trial foj, 820; of counsel or attorney, 
&c. 821. 

Absolute rules, 881, 885. See “ Rules and Motions .” 

Absolutely, declaring so, 184, 185. 

Accedas ad curiam, 581 ; proceedings on, See. 58 T, 582. 

Accepting of bail, 157, 159; of issue, 220. 

Account, jurisdiction of the Court in actions of, 2. 

Account books, proof by entries, &c. in, 243. 

Account stated, affidavit of debt on, 84, 86. 
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Ac etiam clause in bailable process, now abolished, 103. 
Acknowledgment of marshal that prisoner is in his custody, 643 ; of 
service of declaration in ejectment, 532, 535. 

Act of parliament, see “ Statutes 
Act of state, proof of, 238. 

Actio personalis moritur cum persona, 876. 

Action, in what actions defendant may be held to bail, 78 — 82; 
statement of cause of, in affidavit of debt, 84 — 90; statement 
of, in writ, 103, 444. 

— against sheriff for arresting privileged person, 66, 69, 409; for 
arresting in case of a misnomer, 101, 409; for escape, 127, 128, 
see “ Escape for false return, 134; for not assigning bond, 
139. 

on bail bond, by plaintiff, 140; by sheriff, 142. 

- — on bill or note, evidence in, 242. 

against witness, for not obeying subpoena, 248. 

of ejectment, 528. See “ Ejectment .” 

of replevin, 573. See “Replevin 

for mesne profits, 571. See “ Mesne Profits 

scire facias, when an action, 598. 

by and against attornies and officers, 629, 831. See “ Attorni.es .” 

by or against bankrupt or assignees, 682, C85. See “ Bank- 
rupts.” 

by or against baron and feme, 678. See “ Husband and Wife.” 

against clergymen, 695. See “ Clergymen.” 

• by or against corporations, 620. See “ Corporations.” 

against a devisee, 672. See “Devisee.” 

by or against executor, &c., 661, 662. See “Executors.” 

against heir, 669. See “ Heirs.” 

against liundredors, 621. See “ Hundredors.” 

by or against idiot or lunatic, 690. See “ Lunatic.” 

by or against infant, 673, 675. See “Infant.” 

against justices, constables, &c., 691. See “ Justices of Peace.” 

against marshal for escape, 633. 

against officer of excise or customs, 691. See “ Customs” 

by pauper, 697. See “ Pauper.” 

against peer or member of parliament, 617. See lt Memlters of 

Parliament.” 

by and against prisoners. 635. See “ Prisoner.” 

Adding bail, 161; not allowed without leave, 161; practical direc- 
tions as to, 161; not necessary to except to, 158, 162; exonere- 
tur of former bail, 1 62. 

pleas, 211. 

Addition of parties in writ of capias , 103 ; in writ of summons, 444 ; 
indorsement of, on capias , 108. 

of bail in bail piece, 154. 

of deponent in affidavit, 83, 931. 

Additions, on plea of, plaintiff may sign judgment, 201. 
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Adjournment day, notice of trial for, &c., 224; adjournment of exe- 
cution of inquiry by sheriff, 517. 

Administration, how proved, 235. See “Executor.” 

Administrators, see “ Executor.” 

Admiralty, proceedings in, how proved, 235. 

Admission of an attorney, 22 ; his admission in other courts, 17. 

— — of guardian, &c. to prosecute, &c.^fpr infants, 674,676. 
to sue in forma pauperis, 697. 

notice to admits record, &c., 228; summons to admit 

written instrument stated in pleadings, 238. 

into prison, right of public to, &c. 648. 

Adverse claims, 756. See “ Interpleader.” 

Advowson, extending of, 405. 

Affidavit, generally. 

General rule as to form of, 899; clerical errors in, disregarded, 
899; title of, 899; in what court, 8$9, 900; in what cause, 
&c., 899, 900; place of abode and addition of the deponent, 
901; what a sufficient description, 901 ; addition, &c. of other 
parties not in general requisite?, 902; but names of third per- 
sons should be stated, 902; the jurat, 902; form of, 902; time 
of swearing must be stated in, 902; jurat, where affidavit 
by an illiterate person or marksman, 902; when sworn by 
foreigner, &c., 902; statement of place where sworn, 903; era- 
sure, &c. in, not allowed, 91, 908; how long affidavit in force,. 
903, 93; defects in, when aided, 903; by appearance of defen- 
dant, 94; supplementary affidavits, when allowed, 94, 903, 
535; additional affidavit after obtaining rule nisi, 882, 884,903; 
before whom to be sworn, 903, 1 1 ; before the court, or a Judge, 
or commissioner, 903; in Ireland or Scotland, 904; before Bri- 
tish consul, 905; when affidavit Jo be filed, 905; filing affidavit 
of debt, 82 ; filing affidavit on motjon, S82, 884; filing it in other 
cases, 905; how proved, 234. 

of execution of articles of clerkship, 17; of service under, 

20; of stamp duty being paid, and of enrolment, 21. 

to obtain rule nisi, 882, 884. 

to shew cause against rule nisi, 884. 

to obtain distringas, 458. 

to enter appearance for defendant, 453, 460. 

to hold to bail, 82; how intituled, 82; deponent’s addition, 

83; names of parties, 83; cause \>f action, 84 — 90; must be 
positive as to debt, 84; swearing to belief, &c., 84; where im- 
possible to swear positively, 84; must shew a sufficient cause of 
action, 85; must be explicit, 85; several instances, 85 — 90, 
(see the different titles); must be so stated that perjury might 
be assigned, 90 ; must not be double, 90 ; must agree with decla- 
ration and writ, 90; negative of tender, 90. Jurat, 91; conse- 
quence of erasure, &c., in, 9 1; by whom to be sworri, 92; before 
whom to be sworn, 92; when to be sworn, and duration of, 93. 
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Affidavit by an executor or administrator, 84 ; by assignee of a 
bankrupt, 85; by assignee of a bond, 85. Affidavit made in 
Ireland, Scotland, &c. 91, 92. Consequences of defect in affi- 
davit, 93; bad in part, bad for whole, 94; when defects in, 
waived, 94. Counter affidavit, 94. Supplementary affidavit, 
95; must be filed, 82, 94, 109. 

Affidavit for attachment against sheriff for not returning writ, 134; 

for not bringing in body, 137. 

of merits, 147, 507. 

of sufficiency accompanying notice of bail, 150, 157. 

to oppose bail, 106. 

of extra costs, 318, 319. 

to falsify sham plea, 204. 

to obtain judge’s certificate for immediate execution, 286 a . 

to enter up judgment on old warrant of attorney, 498, 499. 

to set aside regi/lar judgment by default, 507. 

of service of declaration in ejectment, 534. 

to verify a plea in abatement, or dilatory plea, 471 ; judg- 
ment for want of, 204, 472^ 

— to verify plea puis darrein continuance, 288. 

, on writ of error, of truth of error in fact, 368. 

to change venue, 726. 

to obtain judgment as in case of a nonsuit, 8 c., 807. 

to obtain a new trial, 824, 825. 

to compel attendance of witness before arbitrator, 913. 

* to set aside, &c., award, 924. 

to obtain attachment, &c., for nonperformance of award, 

926, 927. 

Agent, affidavit of debt by, 84. 

to attorney, 27, 28, sec “ Attornics ; ” notices, 8c. to, 27, 

225 ; attorney bound by pets of, &c., 27 ; payment of debt, &c. 
to, 28; lien of, 28; when attorney liable to, for bill, 28; attor- 
ney acting as agent for unqualified person, 26, 27; indorsement 
on process, as to, 29; taxation of bill of, 48, 49ft: need not de- 
liver signed bill, 46; their lien for their charges, 27, 53; mis- 
take of, in not taking out certificate, 32. 

Agreement by attorney, 35, 39 ; between attorney and client, not to 
restrain taxation of bill, 50; affidavit of debt on, 86 ; inspec- 
tion of, 769; order to produce, to get stamped, &c M 771; not to 
bring error, 328, 332, 340; not to issue execution, 374; terms 
of, should be expressed on cognovit, 487 ; on warrant of attor- 
ney, 492; when scire fa. to revive judgment not necessary al- 
ter, COO. * 

Alias capias, 109; summons, 451; fi. fa., 400; elegit, 406, 413; 
attachment, 935. 

Aliens, when cannot be holden to bail, 67 ; when bail of, to sheriff, 
discharged, 146. Plea of alien enemy not issuable, 200; not 
allowed to be pleaded with another plea, 208; when may be 
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jurors, 290, 292 ; when cannot be arrested on ca. sa., 409 ; time 
to render principal when an alien, 420. 

Alleging diminution, 347, 349. 

Allocatur, evidence by, 52; arrest on, not allowed, 79; action on, 
does not lie, 80; attachment for not paying costs on, 932, &c. 
Allocatur exigent, 704, 705. 

Allowance of bail, rule of, 173; setting aside* 174, 175; bail cannot 
apply to court until allowance, 174. > 

of writ of error, 336 — 341, 358 ; return of, 400. 

Allowances to prisoners, 647, 648. 

Almanack, proof of, 238. 

Alteration of warrant of attorney after execution, 496; of process, &c. 
of Court, attachment for, 933. 

Ambassadors and servants cannot be arrested, 66p67, 409; conse- 
quences of arrest, 67, 409; security for costs in action by, 762. 
Amendment generally. 

Before judgment, 831; after judgment, and before error brought, 
831; application for, in what Court to be made, 831; 
terms usually imposed oty amendments, 832. 

What amendable at common law , 832; whilst proceedings are in 
paper, 832; after demurrer, 832, 479; after error brought, 

833. 

IV hat amendable by statute , 833 ; process, for misprision of clerks, 
&c., 833; record, &c., 833; meaning of the term clerkj 

834. 

IV hat aided at common law , 834; after issue joined, 834; by 
pleadings, &c., 834. 

What aided by statutes of jeofails, 834; in what cases, 834; in 
what actions, 834; when no actual amendment necessary, 

835. 

Amendment in particular cases. 

Warrant of attorney , 835; want of, 835; mistake, &c. in, 835; 
by infant under age, 835. 

Original tyrit or bill , 835; plaints in inferior Courts, 836. 
Process, mesne, 836; for misprision of clerks, 836; in what 
cases amendable, 836, 837, 111, 104, 452; if writ void, 
no amendment allowed, 837; in bailable cases, 837, 104, 
111; of copy of writ, not allowed, 837; what a wai- 
ver of mistake in process, 837 ; after verdict, what aided, 
837 ; defect in, no ground for writ of error, 837. 

.Affidavit, & c., of jurat in affidavit, in country bail, 178; supple- 
mental affidavit, when allowed, 95, 903, 535. 

Appearance, 837 ; in wrong name, 837; bail piece, 837; recog- 
nizance of bail, 838; when defect in appearance waived, 
783. 

Declaration , 838; in what particulars, 838; in title, 838; in 
venue, 838, 731 ; in parties’ names, 838; in body of declar- 
ation, 838; in particular actions, .838; in form of action, 
838; after two terms, 838; in the damages, 838, 839; in 
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ejectment, 535; before plea, 839; after plea, 839; costs 
on, 839; defect in misprision of clerks, 839; what aided 
at common law, 839, 834; what aided by verdict or statutes 
of jeofails, 840; time for pleading after amendment, 196; 
new rule to plead, 196; demand of plea, 196; the new 
plea, 196. 

Particulars of demand, 7 7 6, 841. 

Plea, Itepficsttion, Stc., 841; whilst in paper, 841, 832; what 
pleas, 841; in abatement, not allowed, 471; after verdict, 
by adding similiter, &c., 841; after nonsuit, 842; after new 
trial, 842; withdrawing pleas, &c., 210; for misprision of 
clerks, 842; from What amendable, 842; from draft under 
counsel’s hand, &c., 842; what defects aided at common 
law, 842; what aided by statute of jeofails, 842, 843. 

Notice of set-off, &c. % 843; when not allowed, 843; of notice to 
dispute bankruptcy, 843. 

Demurrer, 843; after demurrer, 479, 832. 

Writ of inquiry , 843; what defects in, amended, 843; what aided, 
843. -f* 

Issue, 843; what defects in, aided, 843; accepting of issue, &t\, 
what a*a?waiver of defects, 844; amendment at Nisi Prius, 
844; immaterial issue not aided, 844; repleader incase of, 
844; amendment after verdict, 844. 

Jury process, 844; for misprision of clerks, 844; by what amend- 
able, 844; what defects in, aided after verdict, 844, 845 ; 
want of venire, aided after, 845. 

Nisi Prius record, 845, 256; for misprision of clerks, 845; by 
the issue roll, 845; where one of defendants omitted, 845; 
mistake in jurata, 845 ; for variance between issue and re- 
cord, 845; where posiea lost, 845; at Nisi Prius, 282, 845, 
846, 62,831. 

Verdict, Postea, &c., 846; in general not allowed, 846; to in- 
crease damages in mayhem, &c., 846, 3J$; mistake iu 
recording verdict, 846; to enter verdict on follicular counts, 
&c., 847, 310; by taking a judgment de melioribus damnis, 
847 ; by a remittitur, 847 ; by taking a judgment at com- 
mon law, in replevin, &c., 847. Special verdict, 847., 305; 
special case, 847; where record of Nisi Prius lost, 848. 

Judgment , 848 ; during tprrn of which it is signed, 848 ; after 
error brought, 848; in what respects, 848; when refused, 
848; by what amendable, 848; what defects cured by ver- 
dict, or judgment by default, &c., 848, 849; where judg- 
ment roll lost, 849. 

Scire facias, 849; for misprision of clerks, &c., 849; what de- 
fects amendable, 849; what cured by verdict, or judgment 
by default, &c., 849. 

Writ of error , &c ., 849, 331; not amendable at common law, 
849; what amendable by statute, 849; costs on, &c., 850; 
in what Court amendable, 850, 831, 832; new bail on 
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amendment^ 850, 332 ; amendment in transcript, 850, 347; 
amendment of assignment, 850. 

Execution , 850, 378; misprision of clerks, 850; what defects 
amendable, 851; by what amendable, 851 ; amendment 
refused, where third persons affected, 851; statutes of 
jeofails do not extend to, 851. 

Rules of Court , &c., 851 ; may be ai^e$ded, 851. 

Amends, tender of, plea of, by justices, 

Amercement, statement of, in judgment, 320. 

Ancient demesne, plea of, 472, 540; extending lands ip, 405; 
county court, &c., cannot proceed in question of, 580. 

Ancient document, proof of, 240. * 

Annuity, reference to compute, in action for, 510; staying proceedings 
in action in bond for, on payment of arrears, «&c., 747 ; dama- 
ges in action on, 307; when seizable under fi. fa. 391; when 
warrant of attorney to secure, set asifte, &c., 496; execution in, 
set aside for excess, 502; clause of scire facias in warrant of at- 
torney to secure, 493, 502; prudent to enter docket of judg- 
ment to secure, 501, 321 ; b^d for, within 8 & 9 W. 3, c. 11, 
522, 607; sci. fa. on judgment for subsequent arrears of, when 
necessary, 522, 607. ^ 

Answer in equity, how proved, 233 ; in ecclesiastical court, how 
proved, 235 ; in admiralty court, how proved, 235. 

Apothecary, exempt from bping juror, 290. 

Appeal, jurisdiction of Court of King’s Bench as a court of, 4. 

Appearance, what, 183, n. ; formerly parties must have appeared in 
person, 32 ; now may do so by attorney, 33 ; attorney’s under- 
taking for, enforceable, 35, 39, 125; condition for, in bail bond, 
124; liow effected in a bailable action, 150; how entered, by 
defendant, on writ of summons, 453 ; by plaintiff for him, 453 ; 
affidavit for, 453 ; how entered, fyc., after writ of distringas, 461, 
462; to scire facias, 613, 614, 433, 434; in replevin, 582; 
upon exigi facias, 705; to reverse outlawry, 711; in ejectment, 
538, 54j||; landlord cannot appear in for tenant against his con- 
sent, 5.#; must be entered before defendant can nonpros plain- 
tiff, 789; must be entered before judgment by default signed, 
505; amendment of, 837; what defects in, waived, 838. 

Appointment, of master, when to be attended to, 13, 39; not serving 
of appointment to tax costs on stay of proceedings, 750; on 
payment of money into Court, considered as intimation of plain- 
tiff’s intention to proceed in action, 744. 

of attorney, how, 33. 

Appraisement, &c., of goods und&t fi. fa., 390; under distress, 57 5* 

Arbitration. 

1 . The reference . 

Where there is a cause in Court , 906 ; by order of Nisi 
Prius, 906; by judge’s order, 906; where arbitrator 
had been previously consulted, 907 ; arbitrator cannot 
award greater damages than in declaration, 907. 
Where there is no cause in Court , 907 ; by bond or written 
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agreement, &c., 907 ; by bond or agreement, &c., con- 
taining assent of parties to make submission a rule of 
Court, 907; by verbal agreement, 907 ; such an agree- 
ment cannot be made a rule of Court, 907 ; mode of 
execution, &c. of submission, 907 ; by whom, 907 ; at- 
torney referring without authority, 39; what submis- 
sions ma-y jje made a rule of Court, 908; what the 
sul|missibh should specify, 908 ; form of clause as to 
making the submission a rule of Court, 909; submis- 
sion cannot be revoked without leave of Court or a 
judge, 909; enactment of 3 & 4 W. 4, c. 42, 909; re- 
vocation by death of parties, 910; by marriage, 910; 
by bankruptcy, 910; agreement to refer does not oust 
thfc Courts of their jurisdiction, 910, 911; party may 
still bring an action, 911. 

2. The award . 

Proceedings upon the reference , 911; swearing, &c. of wit- 
nesses, 911 ; enactment of 3 & 4 W. 4, c. 42,911; ap- 
pointment from arbitrator, 911; notice of time and 
place of, &c., 912; laying statements before arbitrator, 
91$; procuring attendance of witnesses, 912; enact- 
ment of 3 & 4 W. 4, c. 42, 912; proceedings against 
the witness, 913; hearing before the arbitrator, 913 ; 
examining the parties themselves, 913. 

The award, 913; stamp on, 913; how many copies, 913; 
where three arbitrators, 9J3; notice, &e. of award, 
913; amendment of mistake in award, 913, 914. 

Time for making the award , 914; when may be enlarged, 
9 1 4 ; notice of enlargement, 914; mode of, 914; pro- 
curing leave of* Court or a judge to enlarge, 914; 
enactment of 3 h 4 W. 4, c. 42, 914; objection as to 
enlargement, waived by parties’ attendance, 915. 

Umpire, 915; agreement as to, 915; how appointed, &c.. 
915, 916; stamp on, 916; refusing to* act, 916; the 
umpirage, 916; arbitrators joining in, 916. 

Costs , 916; where no cause in Court, 916; where a cause 
in Court, 916. Costs of reference, 916; when costs 
of reference are costs in cause, 916, 917’; costs of ac- 
tion) 917; taxation of the costs, 917. 

How arbitrator's authority determined , 918. 

3. Setting aside award. 

In what cases, 918. Court will not in general examine into 
merits, 918; where corruption, &c. in arbitrator, 918 ; 
ground for relief in equity is so at law, 918 ; where 
award does not pursue the terms of submission, 918; 
instances, 9 1 8 ; where award is of a debt due after 
submission, 918; award as to future differences, &c., 
919 ; award of verdict to be entered, 920; award not 
made in limited time, 920 ; uncertainty in award, 920; 
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instances as to, 920; may be good in part, 920, 923; 
where .award not a final settlement of difierences, 921 ; 
one part of award inconsistent with the other, 922; 
award of illegal act to be done, 922; award on wrong 
stamp, 922; irregularity in proceedings before arbi- 
trator, 922; arbitrator guilty of misconduct, 922; ar- 
bitrator refusing evidence, #c., 922; other instances 
as to, 922; waiver of irregularity inf 923; party’s ac- 
cepting a benefit under award, 923. 

How, 9 23; where no action pending, 923; where^.action . 
pending, 923; where a clause that submission may be 
made a rule of Court, 924; where award an absolute 
nullity, 924; when application to be made, 924; 
enactment of 9 & 10 W. 3, c. 15, 92*4; practical di- 
rections, 924; affidavit for, £}24, 925; showing cause, 
925; costs as to, 925; if rule discharged, no subse- 
quent application allowed, 925. 

4. Enforcing performance of award, 

Where there is no cause inCourt, 925 ; when only by action 
on award, 925; form of action, 925, 926; when defen- 
dant may be arrested in, 8 1 ; affidavit of debt on, 86; 
plea to, 926; reference to compute in action on, 509; 
bond for performance of, within 8 & 9 W. 3, c. 11, 
522; damages In action on bond for performance of,' 
307; enforcing performance where submission agreed 
to be made a rule of Court, 926; by attachment, 926; 
mode of procuring submission to be made a rule of 
Court, 926; taxing the costs, 926, 927; personal ser- 
vice of rule, 927 ; demand of money awarded, &c., 927; 
how demand to be made, 927 ; affidavit of service, and 
demand and refusal, 927; affidavit to procure the at- 
tachment, 927 ; motion lbr the attachment, 927 ; 
shewing cause against, 927; affidavits for, 929; what 
4nray be shewn for cause against the attachment, 928; 
against whom attachment will not be granted, 928; in 
what cases attachment refused, 928 ; when award lost, 
92S; where a party filed a bill in equity, 92S. 

Where there is u cause in Court , 929; where no verdict 
taken, 929; where verc^ct taken, 929; how to obtain 
judgment, 929; suing out execution, 929. 

5. Other points as to. 

Attorney referring without authority, 39; bail, when dis- 
charged by, 427 ; sureties in replevin, when and how 
discharged by, 596; when award may he set-off against 
another award, 51, 55 ; how award proved, 236; plea 
of puis darrein continuance, 2S7. 

Argument days, &c., of demurrers, &c., 59, 60, 479; of special ver- 
dict, 304; of special case, 306; on error, 352,361. 

Argumentative affidavit of debt insufficient, 84. 
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Array, challenges to, 292. 

Arrest under Mesne Process. 

Who may or who may not be arrested , 65 — 77. The royal fa- 
mily, &c. 65; peers, 65; members of the House of Com- 
ons, 66; ambassadors and their servants, 66; aliens, 67; 
judges, serjeants, barristers, &c. 68; attornies and offi- 
cers of the court, 68; parties to suit, witnesses, 69, 114; 
clergymen, 115; bail, 70; bankrupts, 70, 115; insol- 
vent debtors, 7 1 ; baron and feme, 7 J ; corporators and 
hundredors, 73; executors, 'administrators, and heirs, 73; 
infants and lunatics, 73; seamen and soldiers, 73; where 
defendant belike arrested for same cause of action, 7 5 ; 
where defendant arrested in different counties, 77 ; where 
defendant wrongfully arrested or detained in custody, 77. 

Amount of cause of fiction, 7 8. 

In what actions in general , 7 S ; in assumpsit, 79; debt, 80; 
covenant, 81; detinue, 81; trespass, 82; case, 82; trover, 
82. 

Affidavit for, 82 — 95. See “ Affidavit to hold to Bail.” 

When defendant will be discharged out of custody, &c. 93. 

Process for. Sec “ Capias , Writ of.” 

Arrest itself, how procured and proceedings on, 111 ; the war- 
rant for, and bailiff appointed by, 112; officer must be pre- 
sent, 112, 118; blank wartilit not allowed, 112; arrest of 
wrong person, 113; who temporarily privileged from, 113 
— 1 1 8 ; sheriff’s liability for arresting privileged person, 113, 
409; by whom arrest made, 118; in a county palatine, 
118; in a liberty, 118; when made, 119; where made, 
119; must be in county, &c., 119; how made, 120; 
breaking open doors, &c., 120; what amounts to, 120; 
copy of writ to be delivered to defendant on, 120; where 
several defendants, 121 ; indorsement on writ of day of, 
121, 108; detainer, 121; what done after arrest, 122. 

Other proceedings as to, bail bond op, 122 — see “ Bail 
Bond\” security to plaintiff on, 125; deposit witli sheriff 
on, 126; discharge of defendant without bail bond, 127; 
escape on, 128, see “Escape;” rescue on, 129, see 
“Rescue;” lodging' defendant in prison on, 130 ; duty of 
sheriff as to, 130; in case of defendant’s being ill, &c., 
131; proceedings against sheriff after, 131; rule or order 
to return writ, 131 — 135; rule or order to bring in the 
body, 135 — 137; setting aside or staying proceedings 
against sheriff or on bail bond, 142 — 149; special bail on, 
149 — 180, see “ Bail , Special paying money into court 
in lieu of bail, 180, see “ Payment into Court.” 

Costs where plaintiff recovers less than what he held defendant 
to bail for, 859. 

Arrest under Final Process, 411, 414. See “ Capias ad Satisfacien- 
dum. 
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Arrest of judgment, 852; in what cases, 852; motion for, 852; in 
what time to be made, 852, 818; costs on, 853. 

Articled clerks, 16 — 23. See “ Attornies ,” “ Clerk to an Attorney 
Articles of ship, evidence of, 245. 

of war, proof of, 238. 

Assault, arrest in action for, when allowed, 82; change of venue in, 
727; damages in, 311, &c.; new trial, for excessive damages in 
action for, 818; costs in, 856, 857. See “ TrSpass” “ Bat- 
tery .” 

Assessment of damages, see “ Damages .” Consequences of wept of, 
511, 512; in iebt on bond within 8 & |W.3, c. 11, 522, 527. 
Assignee of debt, &c., affidavit of debt by, 80s 

of bankrupt, see ** Bankrupt” 

Assignment of articles of clerkship, 19, 20. 

of bail bond, 139; see “ Bail Bonrf.” 

of replevin bond, 595. See “ Replevin Bond” 

Assignment, new, 213. See “ New Assignment” 

Assignment of breaches in debt on bond, 522, 526. 

Assignment of errors, 347, 359, 365; when must be made, 347, 
359, 365; practical directions, 348, 359; what may be as- 
signed, 348 ; where several plaintiffs in error, 349; form of as- 
signment, 349; assignment of want of warrant of attorney, &c. 
349; certiorari on, 350 ; notice of assignment, 350. 

Assignment of prifotter’s effeoi^itoder Lords’ Act, 655, 656. 

Assizes, when held, &c., 61 ; considered but as one day, 603; award 
of venire in trial at, 216, 217 ; notice of trial at, 224; judg- 
ment as in case of a nonsuit, in causes triable at, 806, 807 ; 
power of judges to make orders on, 62 ; bail put in on, 153, 
177. 

Associate, 9, 12; duty, &c. of, as to postea, 314. 

Assumpsit, jurisdiciion of the court in, 2 ; corporation cannot sue or 
be sued in, when, 620, 621 ; when defendant may be held to 
bail in, 79 ; what plea a nullity in, 202, 203 ; change of venue 
in, 727; damages iiyt, 307; judgment iri, 320; judgment by 
default in interlocutory, &c., 504, 505; writ of inquiry in, 509, 
&c.; costs in, 320, 855 ; execution in, 377. 

Attachment, generally. 

In what cases , 930; for contemptuous expressions on service of 
process, &c. 930; on return o£ rescue, 930; against attor- 
nies or officers for misbehaviour, &c. 930, 35, 39, 40; 
against sheriff for not returning writ or bringing in the 
body, &c. 138, 931 ; against sheriff for not taking a replevin 
bond, 931; for disobeying process of Court, 931; again 
witness, 931 ; for disobeying rule of Court or Judge’s or- 
der, 931; shewing the rule, &c. 931; for not paying 
costs, 932; for not paying debt, &c. 932; for abusing pro- 
cess of Court, 932; forging, &c. process, 933; for turning 
party out of possession after habere facias possessionem, 
544; contempts committed in face of Court, 933; for not 

VOL. II. Y 
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paying officers’ fees, 933 ; against peers, member of par- 
liament, &e., 933; against executors, 933, 

The attachment , 933; affidavit to obtain it, 933; when rule abso- 
lute in the first instance, 933, 934 ; when a rule nisi, 934; 
when cannot be moved for on last day of term, 934, 60, 
134, 137; proceedings on rule granted, 934; service 
of, 934; affidavit of service, &c. 934; form of attach- 
ment, 934; execution of, 934; procedure on, 934 ; return 
to, 935; alias writ, 935; bringing defendant into Court, 
&c. 935; recognizance on, 935; bailing defendant, 935; 
notice on, 935. ijfo 

Interrogatories , 8f& |p, 935; when and in what cases to be exhi- 
bited, 935, 936,1037 ; answering them, 936; practical direc- 
tions as to,* 9&6f examination of parties on, 936; refer- 
ence to master, 936; proceedings before master, 936, 937 ; 
his report, 937 ; judgment of Court on, 937 ; costs, &c. 937 ; 
clerks in court generally conduct the business, 937 ; when 
defendant has merely to pay the debt and costs, 987. 
Attachment. 

For not returning writ, 13tf; when contempt purged, 133 ; no 
laches must take place, 132; when and how moved for, 
134; affidavit for, 134; the writ, 138; proceedings on, 
138 ; setting aside or staying, 142, 146. See “ Sheriff, 
Proceedings against.” ■»,. 

For not bringing in the body, 137 ; when contempt purged, 136 ; 
no laches must take place, 137 ; when moved for, 137 ; af- 
fidavit to support it, 137; the writ, 138; proceedings on, 
138; setting aside or staying, 142, 146. See t( Sheriff, 
Proceedings against.” 

Attachment for not returning writ of execution, 384. 

for non-payment of money or costs, &c., 932. 

for non-performance of an award, 925, 926, 927. 

against witness for not obeying subpoena, 248. 

• against attorney for not appearing, &c., 930, 35, 39 ; for 

misconduct, 40; attorney endeavourfhg to avoid service of, 41. 
Attachment of privilege abolished, 3, 441, 629. 

Attachment, foreign, attornies nbt privileged against, 31. 

Attainder, see “ Conviction.” » Persons attainted cannot be jurors, 290. 
Attaint, writ of, abolished, 286. 

Attesting witness, proof by, 239, 242. 

Attornies. 

Articled Clerics , fyc., 16; who shall take, 1 6 ; how many, 16. 
The articles, 16; to whom thf clerk may be articled, 16. 
Affidavit of execution, 17. Enrolment of articles, 18. 
Service, 19. Assignment of article^ 19, 20. Affidavit of 
service, 20. Notice of intention to apply for admission, 
20. “Entry of name, &c. at judge’s chambers, 21. Affi- 
davit of stamp duty, being paid, 21. Examination, 21. 
Swearing. 22. Admission, 22. Enrolment, 22. 
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Attornies , Privileges, SfC., Certificate, 23 ; neglect to take 

it out, 24, 151 ; neglect of agent to take it out, 32 ; their 
re-admission afterwards, 24, 25. Entry of name in book 
at King’s Bench office, 26. Admission in other courfs, 26. 
Practising in name of another, 26. Allowing unqualified 
person to act in his name, 26; Agents to attornies, 27 ; at- 
torney, prisoner, 28 ; Services of notices, &c. upon attornies, 
&c. 29; Indorsement of name, &c. upon mesne process, 29, 
107, 447, 460 ; Stating abode of client, 29, 107, 447, 460 ; 
Deedsj lyritings, monies, &c. in their hands, 30. Privileges 
of attomfcs, 31 ; exempt from serving what offices, 31 ; from 
being jurors, 290 ; Process in a<|ns by or against, 31 ; can- 
not in general be holdcn to bau^ 31, 68 ; when otherwise, 

32, 68 ; how discharged on arireit, 69; no privilege against 
a foreign attachment, 31 ; liow fa^ subject to jurisdiction of 
court of requests, 874; Not bound to disclose in evidence 
confidential communications, 32. Disabilities of attornies, 
32 ; what offices they cannot serve, 32 ; neither they nor 
their clerks can be bail jjbove, 32, 169; consequences of 
becoming so, 140, 170 ; utider-sheriff must not act as attor- 
ney, 16; Expenses of, as a witness, 249. 

Attornies , Appointment of, to sue and defend, fyc. 32. Suing 
or defending by attorney, 32. Attorney, how appointed, 

33. Promise by thj#(d person to pay bill must be in writing, 
33. When court will name an attorney to conduct a suit, 
&c. 33. Warrant, when to be filed and entered, 33. Memo- 
randum of warrant, 35. When bound to act, &c. 35 ; 
though client do not furnish funds, 35, 36. When and how 
client may change his attorney, 36; in bringing error, 
329; consequences of not properly changing, &c. 37, 151, 
163. Continuance of his authority, 37. Acting without 
authority, 38; when must be present, &c. on execution of 
cognovit or warrant of attorney, 488, 492. 

Attornies, their Duties and Undertakings , and how punished 
for Misconduct or Negligence, 38 — 44; duties to the Court, 
38 ; to Tjyrite defeazance on warrant of attorney, 492; du- 
ties to their clients, 39; undertakings of, how far may 
be enforced, &c. 39, 125, til ; misconduct of, when anil 
how punished in a summary t way, 40 ; ignorance or neg- 
ligence, &c,of*, how and when liable for, 41, 42; fraud or 
malpractice of, 43 ; wlien Court will compel him to answer 
matters of affidavit, 43; attorney convicted of forgery, &c. 
practising, when liable for, 43; new trial, &c. for absence, 
&c. of, 82 l j 273 ; putting off trial for illness, &c. of, 798 ; in- 
dorseraenCof nartie, &c. on process, 107, 447, 460; when 
* to disclose client’s residence, 107, 447, 460 ; consequence 
of striking off the roll, 43. 

Attornies , striking off the Roll at their own Request, 44. 

Attornies , delivery of their Bill, ^Taxation of, and Remedy for 
*' y 2 
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Costs , 44 — 55. Delivery of the bill, 44 ; in what cases, 44 
— 47 ; how to be made out, 44, 47 ; how to be delivered, 47 ; 
in what time, 48 ; how you may compel delivery of, 48. 
In what cases taxable, 49, 44 — 47 ; consequences of com- 
pelling a taxation, 49 ; how compelled, 50 ; when, 50. 
Taxation of it, 48 ; costs of taxation, 51. Remedy for costs, 
51 ; action for, and evidence in, 51, 52 ; what a defence to, 
or not, 52, 53; Lien for costs, 53. When compellable to 
deliver up papers, &c. 53; how far costs of separate judg- 
ments, &c. may be set off to the prejudice of his lien, 54, 55. 

Attornies and Officers qltlje Court. 

Actions by — pri vili^^ of suing by attachment of privilege abo- 
lished, 629;, tfi|$ncient privilege considered, 629, 630; 
must ‘now suetl|Mfche new process, 630; other privileges 
still exist, 630 f but he must sue as an attorney, 630; deli- 
very of bill of costs before action, 44, 51; bail put, &c., or 
appearance entered as usual, 630; time to declare and 
plead, same as usual, 630; may lay and return venue in 
Middlesex, 630. w 

Actions against — former privilege of being sued by bill abolish- 
ed, 631; that privilege considered, 631; must now sue by 
the new process, 632; when subject to court of conscience 
acts, 632, 874; verdict for less than 40s. Judge may cer- 
tify as to costs, 632; cannot in general be holden to bail, 
31, 68, 632; when he loses that privilege, 631, 632; dis- 
charge of, on improper arrest, 632; application for, 682, 69; 
when put to his plea of privilege, 632; appearance, &c. en- 
tered as usual, 632; time for declaring, &c. as usual, 632 ; 
no peculiar privilege of changing venue into Middlesex, 633; 
time for pleading by, 633; ca. sa. against, 408, 409 ; other 
proceedings against*-as usual, 603. 

Attornment of tenants after ejectment, 555. 

Auction, selling goods under fi. fa. by, 390 ; expenses of, when not 
allowed, 386, 391. 

Audita querela, writ of, 289; pleas, &c. in, must be delivered, 208; 
demurrer book, &c. in, to be made up by attorney, 476; after 
elegit, 405; after sci. fa., 614, 615. 

Authority of attorney, 33 — 38. 

Autre action pendent, plea o(, 470; staying proceedings in case of, 
750. 

Autre droit, see “Executor,” “Bankrupt ” 

Available judgment, error quashed after undertaking to give, 332, 333. 

Avowry in replevin, 586. 

Award, sec “ Arbitration “ 

Award of venire facias, 216, 217 ; suggestions in, 869; of mittimus 
into county palatine, 218 ; of elegit, proof by, 230; of writ of 
inquiry, 512; amendment of, 513; award of inquiry, &c. in re- 
plevin, 585. 
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Bachelor of arts, &c. articles of clerkship of, 1 6. 

Bail, holding to, who may be held to, 64 — 78. See “Arrest.*' In 
what actions, 78 — 82. See “ Arrest ” Affidavit for, 82 — 95. See 
“ Affidavit to hold to Bail .” 

Bail Bond, generally. 

How taken, 122; in what cases, 123; without any arrest, 123; 
when to be executed, 123 ; for what sum, 123; form of the bond, 
123; the condition, 124; how macg^frsons to be bail, 125; 
consequence of bond being void, lpjf'125; when defendant 
arrested by wrong name, 100, ^^ittojrney’s undertaking for, 
void, 39; security to the plaiuti^pi$; discharge of defendant 
without a bail bond, 127,128 ; escape^ 128; taking assignment 
of, discharges sheriff, 132, 139. 

Bail Bond, proceedings upon. 

Assignment of hail bond, 139; in what cases, 139; may be in 
any comity, 139 ; sheriff hound to assign, 139 ; when most 
advisable to take, 131,*i39; how compelled, 139; not 
after allowance of bail, 139; after render, &c., 139; conse- 
quences of sheriff’s refusal, 139 ; assignment bars proceed- 
ings against sheriff, 139; when and how assigned, 139; 
cannot 8e made pending body rule, 139; not before for-’ 
feiture, 139; by whom, 140; effect of it, 140; when bond 
void, 140; plaintiff must not proceed in original action, 
140. 

Action on hail bond hy plaintiff, 1 40 ; though the plaintiff a bank- 
rupt, 140; when bond forfeited, 140, 141; when action to 
be brought 140, 143; where persons become bail who 
ought not, 140; pending body rule, 141; how many days 
must expire after appearance day of capias, 141; how many 
actions allowed, 141; where two bail bonds taken by mis- 
take, 146. Where brought, 141. Venue, 142. Holding to 
bail in, 70, 80, 142; assessment of damages in, not neces- 
sary under 8 & 9 W. 3, c. 11, 522. 

Action on bail bond hy sheriff \ 142 ; may be in any court, 142; 
declaration in, 112. * 

Setting aside proceedings on bail bond for irregularity, 142’; 
instances of irregularity, 142, 143; after render, 139; 
death of principal, 145; de&th of plaintiff, 145; bank- 
ruptcy of principal, 145; principal an alien, &c. 146; 
taking a cognovit, 144, 428 ; laches of plaintiff, 144; where 
action on bond against good faith, 144; injunction, 144; 
by other causes, 143 ; not necessary to put in bail, &c. 
where proceedings are irregular, or against good faith, 146. 
Staying regular proceedings on bail bond , 146 ; power to stay 
proceedings given by statute, 146 ; when application to be 
made, 148; terms imposedon, 146, 148; where trial lost, 
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bond to stand as a security, &c. 147 ; affidavit of merits, 
&c. 147 ; putting in bail, &c. 147, 148; what the bail will 
have to pay, 149 ; what costs, 1 49. 

Bail to the Action, put in and justified in Town. 

What and in what cases requisite , 149, 150; what they under- 
take, 149 ; how many persons, 149 ; what a waiver of, 150. 

Who way he bail t 150, 168, 169; attorney held responsible for 
purposely putting in insufficient bail, 40, 151. 

By whom, pul in, 151; by sheriff, 15*1; by bail to sheriff, 151; 
by attorney, 151; by new attorney, without changing, 
151,37. 

When put in, 151;#lien it maybe, 151, 152; when it must 
be, 151; when? attorney’s undertaking to put in enforce- 
able, 39 ; putting In and justifying at same time, 152 ; time 
to plaintiff to inquire after, 152, 173; time to put in after 
a rule staying proceedings is discharged, 152 ; further time, 
when and how allowed to put in, 152. 

How put in, 153; practical directions, 153; bail piece, 153; 
form of, 153 ; if defective, ground for opposing bail, 154. 

Notice of putting in, 154; w hen to be given, 154; form of, 
154 ; by whom given, 155 ; how served, 155 ; consequences 
of defect in, 156. 

Affidavit of sufficiency accompanying notice of fail, 156 ; when to 
be given, 156 ; form of, 156, 157 ; practical directions, 157 
costs after excepting to bail making this affidavit, 157 ; hail 
deemed justified if not excepted to, 157. 

Accepting of, or excepting to, 157; plaintiff should be cau- 
tious in excepting to, 158; as he may have to pay 
costs ofljustification, 158; when one day only allowed to 
except, 158 ; when twenty days allowed to except, 158 ; not 
necessary to except to added bail, 158 ; nor to bail not put 
in in time, 158, 159 ; excepting to, before sheriff is ruled, 
159 ; when plaintiff precludes himself fr#p excepting, 159 ; 
by not excepting in time, bail deemed accepted, 159; 
plaintiff cannot afterwards treat bail as nullity, &c. 159. 

Entering and notice of exception , 159; entering of, absolutely 
requisite, 159 ; when must be entered, 160; not necessary 
if bail not put in in time, 160 ; notice of, absolutely requi- 
site, 160; when giv^n, 160; form of, 160; in vacation, re- 
quiring a justification .at chambers, 160. 

Adding bail, 161; cannot be added without leave, 161; prac- 
tical directions, 161 ; notice of putting in, 161 ; exoneretur 
of former bail, 162; must justify whether excepted to or 
not, 162. 

Notice of justification, 162; of justifying bail at time of put- 
ing in, 1 62 ; time for plaintiff in such case to inquire after, 
162; time for justifying, and notice of justification in other 
cases, 162; two days’ notice of justification in all cases suf- 
ficient, 163; one day’s notice will do if the bail be those 
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originally put in, 163; but two days requisite on added 
bail, 163 ; how to proceed if last day appointed be a holi- 
day, 163; or last day of term, 162; form of notice, 163; 
must not be of more than two bail without leave, 163; 
service of, when and how, 163; notice of justification 
waives defects in notice, &c. of exception, 164. 

Justification, when and how , 164; when bail justified at same 
time of putting in, 164; in other cases, 164; what a waiver 
by plaintiff of necessity for justification, 164; bail not jus- 
tifying bail bond may be assigned, 164; then bail may 
have names struck out of bail j>ieqe, 165; must justify in 
open court, 165 ; or at chamber^ 165 ; practical directions, 
165; sittings of bail court, 16^:59,; bail should be punc- 
tual in attendance, &c. 166; wKffi bail mast swear to, 166. 

Opposing justification of, 166; justify as of course, unless 
opposed, 166; opposition does not waive right of proceed- 
ing against sheriff, or on bail bond, 166 ; practical direc- 
tions, 166; affidavit for opposing, 166; what questions 
may be put, 166; opposing bail in two actions, 167 ; omis- 
sion of counsel to oppose, 167. Grounds for opposing, 167 ; 
defect in notice of bail, 167 ; or in service of, 167 ; defect 
in notice of justification, 167; or in service of, 167; not 
much use in these objections, 167; no bail bond taken, 
and action for escape brought, 167; bail not housekeeper* 
or freeholder, 168; bail not worth enough, 168; bail, &c. 
receiving parochial relief, 168; not knowing whether he 
was arrested, &c. 169; being a foreigner, 169; having 
no property here, 169; having privilege of parliament, 
169; king’s or ambassadors’ servants, ®c. 169; living in 
verge of palace, 169; having been bail before, 169; before 
rejected as bail, 169; bool* kept by master to ascertain 
names, &c. of rejected bail, &c. 1 69 ; not knowing defen- 
dant|^$$ ; that bail is an attorney, 169 ; or clerk, &c. of, 
169; indemnified by attorney, 170; being sheriff’s officer, 
&c.? 170 ; or person concerned in execution of process, 170 ; 
indemnified by officer, 170; having been pillored for per- 
jury, 170; being a gaming-house keeper, 170; outlawed, 
170. 

Costs of opposition , 170; whey defendant must pay after 
successful oppositions, 170j deposit of money with mas- 
ter to satisfy costs, 170 ; when plaintiff must pay after un- 
necessary exception, 170; if plaintiff alarm bail, 171. 

Further time for justifying, 171; when allowed, 171, 172; 
when not allowed, 172; judge will not interfere with other 
judge’s order for, 172; where only one bail attends. 172; 
summons for, 1 7 1 ; affidavit for, 172; practical directions, 
173. 

Time for plaintiff to inquire after , 173; when allowed, 173. 

Rule of allowance, 173; practical directions as to, 173; bail 
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not perfected until drawn up and sewed, 173; setting 
aside, if improperly allowed, 174; bail cannot apply to 
court until allowed, 174 ; supersedeas requisite to get defen- 
dant out of custody after allowance, rule for allowance not 
enough, 174. 

Filing bail piece , 174; practical directions, 174; when ought 
to be, 174 ; entry of recognizance on roll, 174, 431. 

Fraud, 8fC. in procuring justification. Perjury. Personating 
bail , 175; setting aside rule of allowance, 175; indictment, 
375; summary punishment, 175 ; felony to personate ano- 
ther, 175; assuming feigned names, 175. 

Bail to the Action, put in in the Country. 

Before whom to be put in, 175 ; by whom, when, and how pu'tin, 
176; practical directions, 176. When and how transmitted, 177 ; 
practical directions, 177. Notice of bail, 177; exception, 177 ; 

. notice of justification, 178; justification, &c. 178. 

Bail to the Action, .put in and justified when defendant is in Custody. 
How in term time, 179 ; how in vacation, 179. 

Bail to the Action, Paying money into Court in lieu of. 

Where defendant has deposited money with sheriff in lieu of 
bail to him, 180; where he has not done so, 180; proceedings 
in either case, 180 ; effect of bankruptcy on deposit, 181 ; prac- 
tical directions, 181 ; taking money out of court, 181; on judg- 
ment for plaintiff, 182; on judgment for defendant, 182; on 
defendant perfecting special bail, 1 82. 

Bail to the Action, Liability of. 

To what amount for debt, 415; for costs of action, 415; for 
costs of error, 415, 416; interest, 416, court will relieve them 
on paymentgs415, 416; when application for should be made, 
416; remain liable while names on bail piece, 416. 

Bail to the Action, how Discharged. 

By death of principal, 416; by his discharge under insolvent 
act, 417 ; by his bankruptcy, 416; by reiser, 418 ; sec 
“ Render by variance between declaration and writ on affi- 
davit, &c. 425 ; by other causes, 427 ; for not declaring in time, 
427 ; by referring to arbitration, 427 ; by not obtaining judg- 
ment, 427; by payment, 427, 415, 416; by not recovering on 
cause of action in affidavit, 427; by execution against a prin- 
cipal, 427, 435 ; by his becoming a peer, & c. 427 ; by his con- 
viction, &c. 427 ; by hi£ impressment, '427 ; by his being an 
alien, 427 ; by act of stat&, 427 ; by detention abroad, &c. 428; 
by cognovit, 429 ; by taking bills, 428 ; by giving time, 428 ; 
by proceedings in equity, 428 ; by injunction, 428 ; by bail be- 
coming witness, 428; when application should be made pending 
error, 416; exoneretur, when to be entered, 429; proceedings 
against, after exoneretur, irregular, 429. 

Bail to the Action, Proceedings against them . ... 

Ca. sa. against the principal , 429 ; musfflpe sued out, 429 ; 
form of, 429 ; when judgment must be revived, 430 ; what 
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irregularity in may be taken advantage of, 480; and how, 
430 ; lodging ca. sa. in sheriff’s office, 430; return of non 
est inventus, 430 ; ca. sa. must not be sued out pending 
error, 430; ca. sa. after levy of part, 430; new ca. sa. to 
fix new bail after render of principal, 430, 431. 

Entry of recognizance on the roll, 431; when requisite, 431; 
form of entry, 431. 

Scire facias against hail, 431 ; form of, 431 ; when several writs 
necessary, 433, 432 ; when may be sued out, 432 ; teste, and 
return of, 432 ; venue in, 432 ; proceedings on two nihils 
abolished, 432; judgment cannot be obtained unless bail 
summoned, 433; or leave granted, 433; what you must 
do to obtain that leave, 433 ; notke.to bail, 433 ; affidavit 
for leave, 433; rule to appear, 433; appeartfhce, 434; stay- 
ing proceedings against, pending error, 338; execution 
against, 434, 435 ; after taking principal in execution 
435. 

Action of debt against , 434; several actions, 434; arrest in, not 
allowed, 70, 114 ; venue in, 434 ; execution in, 434; after 
taking principal in execution, 435. 

Bail in Error, to Exchequer Chamber . 

In what cases necessary, 341; when to be put in, 343; how 
put in and justified, 343; how far liable, 435, 345; proceed- 
ings against them, 436 ; scire facias, 436 ; debt, 436. 

Bail in Error to House of Lords, 358. 

Bail in Error from inferior courts to King’s Bench, 362. 

Bail in Error coram nobis, 368, 343. 

Bail in Error in Ejectment, 552, 568. 

Bail in Ejectment on 1 Geo. 4, c. 87, 564. 

Bail upon an Attachment, 935. 

Bail upon Outlawry, 706. 

Bail on Habeas Corpus, &c. on removal of cause from inferior court, 
720, 721, 722; See “ Rpnoval of Causes .” 

Bail Court, 59, 165, 166. 

Bail Book, 160. 

Bail-piece, its requisites, 153; consequences of defect in, 154; adding bail 
on, 161 ; when and how to be filed, 174, 431; when and how 
transmitted in country bail, 177; when amendable, 837; bail 
liable as long as their names remain*on, 416; exoneretur on, 429, 
see “ Bail to the Action , Liability of, and liow discharged 

Bailiff, of sheriff on mesne process, 112; on final process, 382, 392, 
410; special bailiff, 112, 383; bailiff of franchise, when writ to 
be directed to, 98; return of writ directed to, 384; bailiff can- 
not be bail above, 170; attorney cannot be, 32. 

Banc, sittings in, 58, 59. 

Bank notes, tender of, need not be negatived in affidavit of debt, 90 
not seizable in locution, 392. 

Bankers’ books, prwby, 243. 

y 3 
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Bankrupts, or their assignees. 

Actions by, 682 ; when assignees to sue, 682; when bankrupt 
may sue, 682; on bail bond, 140; consent of creditors not 
necessary to action by assignees, 682; all the assignees 
should sue, 682; where one of several parties a bank^ 
rupt, 682; official assignee, 682; new appointment or death, 
&c. of assignees, 682, 683; consequence of bankruptcy 
of plaintiff after action brought, 683; who may continue 
it, &c. 683; security for costs’, 763; scire fa. for assignees 
to become parties to the record, 683, 606; process in ac- 
tion, 683, 101, 102; when defendant may be arrested a se- 
cond time after plaintiff’s bankruptcy, 77; affidavit of debt 
by assignees, 85; declaration, 683; notice to dispute assig- 
nees’^title, bankruptcy, &c. 683, 684, 207, 210; costs, &c. 
684; double cists, 685. 

Actions against, 685 ; assignees cannot be sued as such, 684; 
remedy for dividends, 685; arrest of assignee, 685; pro- 
cess, 685; permanent privilege of bankrupt from arrest, 70, 
409; temporary privilege from, 116, 117; discharge from 
arrest, 70, 116; after outlawry, 707 ; when bail discharged 
by certificate of bankrupt, 685, 416, 417; render on, 417; 
time to render on, 420; how far sheriff or bail below dis- 
charged by, 136, 145, 148; effect of bankruptcy of defen- 
dant after deposit with sheriff'in lieu of bail, i 26, 181; de- 
claration, 685} plea, 686; counsel’s signature, &c. to, 686, 
207; nolle prosequi where one defendant pleads his bank- 
ruptcy, 686; costs on, 686; notice to dispute bankrupt- 
cy, 686, 207, 210; proof of debt how far a discontinu- 
ance of action, &e. 686; formal discontinuance not neces- 
sary, 687 ; staying'jproceedings on obtaining certificate, 688 ; 
costs, 688, 684; ca. sa. against bankrupt, and his privilege 
from arrest, 409, 70, 116; discharge from, 689, 409; proof 
of debt in case of, 689; fi. fa* in case of, 394; elegit, 688; 
consequences of defendant having been twice a bankrupt, 
and not having paid 15s. in the pound, under the second 
commission, 688, 689; the property, &c. in that case vests 
in assignees, 688; creditors cannot touch it, 689. 

Other matters as to, bail may arrest bankrupt, in order to ren- 
der, 423; bankrupt cannot justify as bail, 168; scire facias 
against, when an executor, 601; scire facias in case of 
bankruptcy of parties, 606; proceedings against member of 
parliament, subject to bankrupt laws, 618; witness attend- 
ing bankruptcy proceedings privileged from arrest, 114, 115; 
how proved, 2|4 ; set off in, 53; of attorney, effect on clerk- 
ship, 20; on lien, &c,.of, 31; bill for business in must be 
delivered, when, 45; does not affect his representative cha- 
racter of executor, 601 ; party, a bankrupt, need not be 
joined in action, and replication, &c. of, 469; bankruptcy 
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no abatement of writ of error, 334; sci. fa. for execution in 
case of, 600; seizure of goods in execution in case of, 394; 
when act of bankruptcy on same day, 394; on fraudulent 
execution, &c. 394 ; execution levied two months before fiat 
issued, 394, 395; execution on judgment on warrant of 
attorney or cognovit, 395 ; filing of warrant or cognovit 
488, 489, 497; execution on after-acquired goods, 396. 
Bar, see “ Trial at bar,” “Counsel” “Attorney ” 

Bargained goods, arrest for,' not allowed, 79. 

Baron and feme. See “ Husband and Wife.” 

Barratry in an attorney, how punished, &c. 43. 

Barrister, see “ Counsel .” 

Battery, see “ Assault ,” “ False Imprisonment ,” “ Trespass ” In- 
creasing damages in, 313; new trial for excessive damages in, 
818; costs in, 856, 857. « 

Belief, when affidavit of debt sufficient on, 84. 

Benefice, warrant of attorney to secure charge on, set aside, 496. 
Berwick upon Tweed, direction of writ to, 99; award of venire, &c. 
in, 870. 

Bill, proceedings by, abolished, 3, 31, 631, 635; except in ejectment, 
4, 529. Issue and imparlance in ejectment by, 545,546; want 
of, formerly assigned for error, 348, n. ( k)\ amendment of, 835. 
of attorney, delivery of, 44 — 48 ; taxation of, 48; costs of tax- 
ation of, 51; remedy for, 51; lien for, 53; mistake in, when 
not material, 47. 

of exchange, affidavit of debt on, how to be framed, 87, 88; 

change of venue in actions on, 727 ; consolidating several actions 
on, 734; staying proceedings on payment of debt and costs, 
746; where several actions on, 746; evidence in actions on, 242; 
reference to compute on, 509, 520; execution in several actions 
on, 375, 378. * * 

in equity, how proved, 233 ; agreement in cognovit, &c. not to 

bring it, 487 ; to stay ejectment, &c. for non-payment of rent, 
&c. 562, 749. 

of exceptions, and proceedings thereon, 283, 298; sci. fa. 

against executor of judge, to certify, 610. 

of Middlesex, abolished, 3. 

of particulars, see “ Particulars of Demand” 

Bishop, proceedings by a sequestrari facias, &c. 695, 696 ; of Dur- 
ham, direction of writs to, 98. « 

Blank warrant not allowed, 112, 15; blank writnot to be sealed, 13. 
Board and lodging, affidavit of debt for, 88. 

Board of green cloth* arrest by leave of, 120. 

Body, rule to bring in, 135 ; how complied with, &c., 136. See 
“ Sheriff, Proceedings against” 

Bond, see “Debt,” “Deed,” “Bail Bond;” arrest inaction on, for 
what sum, &c., 80; affidavit of debt on, 87, 85 ; mode of de- 
claring on, where bond within 8 & 9 W. 3, c. 11, 526; stay- 
ing proceedings on payment of penalty of, &c., 747; particulars 
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of demand in action on, 773; damages in action on, 307; wrif 
of inquiry, &c. in action on, in 8 & 9 W. 3, c. 11, 522, 511; 
what bonds within that act, 522; defendant liable only to extent 
of penalty, 523; when penalty paid, satisfaction on record to be 
entered, 523; execution on, 526; sci. fa. on judgment on fur- 
ther breaches^ 523, 607 ; bond to indemnify the sheriff on an 
execution, good, 399. 

Books, of account, &c., entries in, how proved, 243; of corporations 
and public companies, proof by, 237; in the herald’s office, 
proof by, 236; bail book, 160. 

Borders, affidavit to set aside arrest, &c. on, 1 19, 449 ; service of 
writ, how far allowed on, 448, 449. 

Bottomree bon<\. reference to compute in action on, 510. 

Boundaries, execution of writ, when a dispute as to, 119, 449 ; affi- 
davit to set aside service on, 449. 

Breaches, suggestion, &c. of, in debt on bond, 522, 524, 526; parti- 
culars of, in ejectment, 543. 

Breaking open doors, 120, 555; in distress for rent, 574; to replevy 
goods, 579. 

Brief, 267. 

Bringing back venue after change of, 729. 

Bristol, direction of writs to, 98. 

# Burial, proof of register of, 237. 

Business of the court, & c., 56 — 62. 

By the bye, declaring by, seems abolished, 188. 


C. 

Calendar keeper, 9 ; almanack 0 , proof of, 238. 

Cambridge, direction of writ into isle of Ely, 99. 

Candle lighter to yeoman of guard privileged from arrest, 65. 

Canterbury, direction of writ to, 98. 

Capias ad Respondendum, writ of, generally. 

In what cases and by and against whom issued , 4, 95; lies 
for commencing any personal action, 95; lies by or against 
any person, 95. 

Form of the writ, 95, 96; memoranda to, 96; statute impe- 
* ratively requires form to be used, 9-7. 

Direction* of 97; to any sheriff, &c. in England, 97; in 
Wales, 97; when sheriff a party, 97; when directed to 
elisors, &c., 97; when district parcel of one county and 
situate in another, 97; when to be executed in a liberty y 
98 ; non omittas clause, 98 ; when city, &c. a county of 
itself, 98 ; what cities, &c. have two sheriffs, &c., 98 ; when 
issued into county palatine, 98; into Berwick, 99; into 
Cinque Ports, 99; into Ely, 99; consequences of misdi- 
rection, 99. 

Parties' names in, 99 ; consequenses of misnomer of plaintiff’s 
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name, 99; misnomer of defendant’s name, 99; when may 
sue him by initials, &c , ; when defendant waives misno- 

mer by executing bail bond, &c., 100; by putting in bail* 
&c., 100; consequences of misnomer of defendant’s name, 
101; sheriff not bound to execute writ, 101. 

Character in which plaintiff sues or defendant is sued, 101 ; need 
not be stated, when, 101; as when suing as executor, &c., 
101; when a variance in, 302. 

Number of parties in, 1 02 ; names of all parties must be 
stated, 102; consequences of omission, &c., 102; when 
need not declare against all the defendants, 102; against 
husband and wife, 102; serving copy of writ oh one of 
several defendants, 121. • 

Addition and place of abode of parties in , 103; when not 
necessary to state plaintiffs, 103; what description of de- 
fendant requisite, 103; indorsement as to, 103, 108; con- 
sequences of omission, &c., 103. 

Cause of action in, 103; must be stated correctly, 103; conse- 
quences of defect in, 103, 104. 

Return of, 104; return of former writs, 104; no particular 
day specified in, 104; the eighth day after the execution is 
the return, 104; exception as to certain days, 104; how 
long writ in force, 106; statement in what court defendant 
to appear, 104, 105; sheriff to return writ, &c., 105; rule 
or order for, 131 — 135; attachment for not returning 
it, 137. 

Date and teste of, 105; of former writs, 105; may now be 
in vacation, &c., 105; must be on day of issuing, 105; 
mistake in date when cured, 105 ; may be in figures, 105; 
writ must not be issued tfefore cause of action complete, 
105; consequences of so isSuing it, 105; must be tested in 
name of chief justice, &c., 106; officer issuing it must set 
down on same date of issuing, 106. 

Duration of, 106; remains in force four calendar months, &c., 
106. 

Memoranda to be subscribed to, 106, 96; consequences of omis- 
sion or rnistatcincnt in, 106. 

Indorsements on, 106; sum specified in affidavit of debt, 
106; consequences of omission, &c. of, 106; form of, W)7 ; 
name and place of abode of attorney, &c.,J07; or person 
issuing it, 107; demand of name, &c,, 107; consequences 
of omission, &c., 107 ; form of, 107 ; place of abode, &c. of 
defendant, 108; consequences of omission of, 108; amount 
of debt, 108; form of, 108; consequences of omission, &c, 
of, 108; day of execution of, 108; when such indorsement 
to be made, 108; consequences of omission, 108; form 
of, 109. 

Mode of suing out, 109. 

Mow executed, See., 111. See “Arrest” 
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Alias and pluries writs, if not executed, 109; when issuable, 109; 
form of such writs, 10|J» 110; should correspond with pre- 
ceding writ, 110; no fresh affidavit of debt requisite, 110. 

Defects in, when and how taken advantage of, 110; writ not void, 
110; when defect in waived, 110. 

When amended, 111, 850. 

Capias ad Respondendum in replevin, 583. 

Capias ad Satisfaciendum, generally. As to writs of execution in 
general, see “ Execution, Writ of” 

What and when it lies , 408, 409. 

Who may he arrested under , 408; who privileged from, 409; 
discharging privileged persons on arrest, 409. 

Form of the writ , 409; direction, teste, and return, 378; must 
pursue judgment, 409, 376; in case of misnomer, 409; 
alias, pluries, aivJ testatum, 409, 410. 

When to be sued out , 410, 373, 374; before return of fi. fa., 
376; when part levied, &rc., 410; after elegit, 410. 

How sued out , 410; how indorsed, 410; practical directions, 
410. 

When and where executed, 411, 380; how executed , 411; car- 
rying defendant to gaol, &c., 411; what an escape, 411, 
412; retaking after, 411; searching for detainers, 412; re- 
medy for escape, 412; rescue, 412; remedy for, 412; pay- 
ment of debt, &c. to sheriff not good, 412; payment to at- 
torney for plaintiff is, 412. 

When and how returned, 412, 413, 383; how return compelled, 
383, 131 — 135; not usual to return unless ruled, &c., 
413; when necessary to return, 413; what return sheriff 
should make, 413; effect of return, 385; remedy for false 
return, 413; proceeding to outlawry, 413. 

Poundage and expenses , 413, 387. 

What writs may issue after it, 413; alias or pluries ca. sa., 413; 
when once executed, no other writ after, 413; if the de- 
fendant die in execution, 414; fi. fa. issuable if defendant 
not charged in execution, 376. 

How far a discharge of judgment, 414; if defendant arrested, 
plaintiff' no other remedy, 414; though discharged by his 
own consent, &c., 414; when otherwise, 414. 

Irregular ca. sa., 414, 38^ 

Capias ad Satisfaciendum to fix Bail. 

When to be issued, 429 ; form of, 429 ; lodging in sheriff’s office, 

* 430; return on, 430; not to be sued out pending error, 
430; ca. sa. for residue, 430; render before return of, 438; 
irregularity in, 430. 

Capias Utlagatum, 706, 707. 

Capias in Withernam, 577, 579, 594; sci. fa. after, 609. 

Capiatur pro fine, 320; omission of, in judgment not material, 320, 

Carrier, change of venue in action against, 728, 727; payment of 
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money into Court in, 737 ; contribution in case of verdict against, 
309. 

Case, jurisdiction of the court motions on the, 2; when arrest al- 
lowed in, 82; payment into Court in, 737 ; staying proceedings 
in, on paying damages, &c. 748; or bringing into Court goods 
converted, &t\, 748; judgment by default in, is interlocutory, 
504; writ of inquiry in, 509; damages in, 307 ; final judgment 
in, 320. 

Case, special, see “ Special Case attorney preparing false one guilty 
of contempt, 41. 

Case stated from a court of equity, proceedings upon it, 467. See 
“ Special Case.” 

Cassetur breve, 796; proceedings on, 796. . 

Casual ejector, judgment, &c. against, in ejectmerft, 536; execution 
against, 537, 553. # 

Cattle, seizing, &c. under a distress, 573, 575. 

Cause of action, statement of, in affidavit of debt, 84; in writ of 
capias, 103; in writ of summons, 444; in bail bond, 124. 

Cause, entry of, for trial, 265. 

Cepi corpus, return of, to capias, 133; to ca. sa., 413. 

Certificate, of attorney, 23 — 26; of bankrupt, effect of, see ** Hank - 
rupl of bishop, proof by, 237; of consul, proof by, 237; of 
judge, as to special jury, 280; as to immediate execution, 286, 
316, 373; for immediate execution in ejectment, 551, 553; by 
sheriff* to stay judgment, &c. on execution of writ of inquiry, 519; 
of judge, under 43 Eliz. c. 6, to deprive plaintiff* of costs, 855; un- 
der 22 & 23 Car. 2, c. 9, to entitle plaintiff* to costs, 850; under 
8 & 9 W. 3, c. 11, to entitle plaintiff to costs, 858; under 4 & 
5 Ann. c. 16, where several pleas, 865; as to double costs, 868; 
of filing common bail of outlawty, 711; of payment of debt and 
costs, &c., on such reversal, 712*; of gaoler, &c. on render of de- 
fendant by bail, 422, 425. 

Certifying the record in error, 346, 347, 358, 362. 

Certiorari, when it lies to remove a cause from inferior court, 718, 4, 
581 ; upon nul tiel record pleaded, 485 ; to remove cause to have 
execution, 719; form of, 719; affidavit for, 720; how sued out, 
720; delivery of, to judge of inferior court, 7#9 ; how obeyed 
and returned, 720; return of record on, 720; bail on, 720, 721 ; 
filing common bail on, 721 ; procedendo on, 721 ; effect of pro- 
cedendo, 722; proceedings after removal, 722; plaintiff, when 
compellable to proceed, 722, 538 ; declaration, 723; plea, 723; 
costs, 723; to verify errors, &c., 349, 350, 360, 369. 

Cesset executio, 309; not necessary to revive judgment by sci. fa. af- 
ter, 600. 

Cessio bonorum, effect of, on privilege from arrest, &c., 71. 

Cestui que trust, security for costs, &c., in action by, 763, 755. 

Challenges, 274. To the array, 292; principal, 292. For favour, 293; 
extends only to common jury cases, 293. Principal challenge to 
the polls, 293 ; propt^ honoris respectum, 293 ; propter defec- 



turn, 293; propter affectum, 294 ; propter delictum, 295, Chal- 
lenge to the polls for favour, 295. Challenges where and how to 
be made, 295; how tried, 2?96; no challenge allowed on writ of 
inquiry, 517. 

Chambers, attendance of judges at, 6, 62; may give costs at, S97; 
justification of bail at, 1(55, 161, 162. 

Chancery, see “ Equity , Court of;" " Injunction " 

Change, of venue generally, 72(5, see " Venue;" of attorney, 36, 
$7, 151, 163. 

Chaplain of King’s Bench prison, 9. 

Charging prisoner with process, 637; with declaration, 638; in ex- 
ecution, 643, 645. 

Charter party, affidavit of debt on, 87 ; change of venue in action 
on, 727 ; interest on judgment on, 355. 

Chattels, bound by delivery of writ to sheriff, 32 1 ; seizing in execu- 
tion, 391, 392. 

Check, when party giving fraudulent one may be arrested a second 
tifltie, 75. 

Chester, see " Wales;" direction of writs to sheriffs of, 98. 

Chief justice, when personally concerned in action, proceedings in, 7; 
teste of writ in name of, 106, 446; when writ of error abates by 
his death, 334. 

Chirograph of fine, proof by, 231. 

Christian name, see "Names" 

Christmas day, when reckoned in proceedings, 58, 160, 197. 

Church, warrant of attorney creating charge on benefice set aside, 
496; ejectment for premises to build, damages in, 549. 

Churchwardens, service of declaration in ejectment on, 531; attor- 
ney privileged from being, 31; office of, on sequestration, 695. 

Cinque Ports, direction of writs-to, 99, 378 ; error from courts there, 
4,331. 

Circuits, see “ Assizes" 

Cities, direction of writs into, 97, 98. 

Claim, continual, 529. 

Claim of conusance, 724. 

Claims adverse, proceedings on, 756. See (t Interpleader." 

Clergyman, privilege of, from arrest, 695; actions and execution 
against, 695; sequestration, &c., 695, 696; exempt from being 
juror, 290. 

Clerk, affidavit of debt by, 84; description of, therein, 83; meaning 
of the term “ clerk”, 834. 

of officers and attornies, not privileged as their principals, 

631. 

of arraigns, proof of indictment by, 230. 

of an attorney, 16 — 23, see "Attorney acting as principal 

for attorney, 27 ; cannot be bail, 32 ; description of, in affidavit, 
83 ; proof by entries of, 243. 

of the commitments and satisfactions, 9. 

of the common bails, 9. 
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Clerk in court, 9, 937; usually employed on attachments, 937. 

* of the crown, 9. 

of the day rules, 9. 

of the declarations, 9. 

r of the dockets, 9. 

of the errors, 9. 

of the estreats, 10. 

of the grand juries, 10. 

of the judgments, 10. . 

of nisi prius, 10; sealing and passing record with, 256. 

of the outlawries, 10. 

of the papers, 10; when pleas, &c. to be filed with, 208 ; when 

to make up paper book, 220, 216, 476, 482. 

of the papers in King’s Bench prison, 10. 

of the peace, attorney cannot be, 32; proof of proceedings, &c. 

by, 231. 

of the posteas, 10 ; marking of pbstea, 315. 

of the rules, 10. 

of the rules on the crown side, 10. 

of the treasury, 10 ; entry of roll with, 223. 

of public company, execution against, 378; service of declara- 
tion in ejectment on, 531, 532. * 

Client bound by attorney’s acts, 27, 28 ; may change his attorney, 
when, &c., 36, 37. 151, 163; residence of, &e., 29, 107; re- 
leasing debt, &e., 54. See further “Attorney” 

Coach proprietors, see “ Carriers .” 

Cognovit, what, 486; by whom given, 486; when several defendants, 
487; when more preferable than a warrant of attorney, 486, n.; 
form of, generally, 487; terms of, should be expressed iri, 487; 
especially in bankruptcy, &e., 487; clause in, not to bring er- 
ror, 487; not to have supersedeas, 487, 488; form, when given 
after plea pleaded, 488; for part of cause of action, 488; stamp 
on, 488; consequences of defective, or want of stamp, 488; at- 
testation to, when defendant in custody, 488; in what cases to 
be filed, &c., 488, 389; proceedings as to filing, 489; conse- 
quences of not filing, 489; judgment on when signed, 489; 
after death, 489, 490; how to sign it, 490; taxation of costs, 
490: how signed, if given after plea pleaded, 490 ; setting aside 
execution, when against good faith, &c., 491; excess in execu- 
tion, scire facias to revive judgment, 491; implied confession of 
action, what, as on plene administravit, &c., 491; writ of in- 
quiry on, when necessary, 491 ; entry of judgment in such case, 
491 ; when it discharges sheriff, or bail to sheriff’, 428, 132, 144; 
or bail to action, 428. Execution on judgment on, in cases of 
bankruptcy or insolvency, 395, 396. 

Cognovit, in ejectment, 542. 

Collectors’ books, proof by entries, &c. in, 243. 

Collusion, see “Fraud.” Between parties to prejudice of attorney, 51; 
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when party cannot be arrested after, 78; setting aside judgment 
in ejectment where collusion against the landlord, 538, 539. 

Commencement of action, writ of capias is, 106; commencement of 
declaration, 189; of issue or paper book, 215. 

Commission day at assizes, when cause must be entered for trial, 266. 

Commission for the examination of witnesses on interrogatories, 
250, 252. 

Commissioners, for taking affidavits, 11, 92; for examination of wit- 
* nesses, 11; for taking bail, 11, 153, 175. Jurat in affidavit taken 
before, 91, 92. 

Committitur piece, entry of, &c., no longer requisite, 643. 

Commitments, clerk of, 9. 

Common bail, filing of, 453, 454, 721; in ejectment, 537; on re- 
moval of cltuse from inferior court, 721. See “ Appearance .” 

Common bails, clerk of, 9 ; entering appearance with, 454. 

Common informer, see “ Penal Action.” Corporation cannot be, 620. 

Common paper, gone through in bail court, 59 ; demurrer set down 
in, 479. 

Common Fleas, error from the court of, 4. 

Common recovery, how proved, 231. 

Commons, see “ Parliament “ Peers “ Members of Parliament 
“Election” 

Communications between attorney and client privileged, 32; attorney 
to communicate with client, 39. 

Company, service of declaration in ejectment on bookkeeper, &c., 
of, 531, 532; execution against clerk of, 378. See “Partners.” 

Comparison, proof of handwriting by, 242. 

Compcruit ad diem, plea of, 132, 141; need not be signed, 207; 
proof under, 141. 

Compounding penal actions,- 780; in what cases, 780; how and 
when, 780. 

Compromise, by client to prejudice attorney, 54; when defendant 
may be arrested a second time after, 75, 76. 

Compulsory clauses of Lords’ Act, proceedings under, 654. 

Computation of time, 58; of damages in, see “ Damages.” 

Compute, reference to matter, &c., to, 520, 509; and see “Reference 
to Master .” 

Concilium, motion for, 366, 370; on demurrer, 478; signing of, a 
proceeding in a cause to supersede necessity for a term’s notice, 
227. 

Condition precedent, affidavit of debt must state performance of, 86. 

Conditionally, putting in bail so, 153. iDeclaring so in bailable cases, 
184; abolished in non-bailable cases, 184. 

Confession, judgment by, generally, 486, 489; implied confession of 
action, 491; writ of inquiry on, 491. See Cognovit 

Confession of action in ejectment, 542. 

Conscience, Courts of, see “ Court of Conscience 

Consent, see “Agreement ” “ Good Faith;* 1 * clause of, in a submission 
to arbitration, 908, 909; bringing ejectment against, 544. 
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Consent rule in ejectment, 539; production of, at trial, 547. 

Consideration, affidavit of debt on agreement must state a consider- 
ation, 86; affidavit to enter up judgment on old warrant of at- 
torney, must state consideration, 498, 500. 

Consolidating actions, in what cases in general, 734; in action on 
policies, 734; in ejectment, 544, 734; opening consolidation 
rule, 735 ; payment into Court On, 735 ; mode of consolidat- 
ing, 735; practical directions, 735; proceedings after verdict, 
735. 

Conspiracy, jurisdiction of the courts in action of, 2 ; attorney guilty 
of, when may be struck off the roll, & c., 42 ; between parties to 
defraud attorney, 54. 

Constable, action against, 691; limitation of, 691; demand of war-- 
rant, 692; declaration against, 693 ; venue, 693,* plea and other 
proceedings, 693; damages, 694; cos^s, 694; attorney privi- 
leged from being, 31 ; exempt from being juror, 290. 

Constable High, proceedings by and against, in action against hun- 
d re dors, 627. 

Consul, not entitled to privileges of ambassador, 66; affidavit of debt 
sworn before, 92; certificate of, not evidence, 237. 

Contempt, 136, 930, 931, 933. See Attachment ” 

Contingent damages, assessment of, 511. 

Continual claim, 529. 

Continuance, notice of trial by, 22G; notice of injury by, 516, 

Continuances, in entry of pleadings in issue generally discontinued, 
216; after issue joined by vicecomes non misit breve, 258; 
where several issues in law and fact, 480, 481; after judgment 
by default, not necessary, 505, 519; of writs of execution, 375, 
600; want of continuances, not assignable for error, 349; plea 
puis darrein continuance, 283, 286; entry on roll to save statute 
of limitations, 699. • 

Continuing security, judgment, &c., on warrant of attorney, given as, 
498,502. 

Contradictory affidavit of debt not allowed, 94 ; contradicting party’s 
own witness not allowed, 279. . ,>.v 

Contribution to damages in case of severaltfefendants, &c., 309. 

Conusance, claim of, 724; in what cases, 724; when to be made, 
724; how made, 725. 

Conveyancing, bill for, need not he delivered, 46 ; but may be taxed, 
when, 49. 

Conviction • before a justice, how proved, 230; party convicted of 
crime cannot make affidavit of debt, 92; of at^rney, of a crime, 
consequences of, 42; of bail, a ground for opposing, 170; per- 
sons attainted cannot be jurors, 290. 

Convocation, members of, cannot be holden to bail, 66. 

Coparcener, see “ Jointenant .” “ Partners 

Copy, of capias to be served, 109, 120; of summons to be served, 
449, 450; of affidavit* accompanying notice of bail must purport 
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to be a copy, 157; of demurrer books forjudges, 478; amend- 
ment of copy of writ, not amendable, 837. 

Copies of instruments, see “^Evidence, " Inspection notice on oppo- 
sit#party to admit cofy of public document, record, &c., 228; 
summons, &c. to admit instrument set forth in pleadings, 238, 
769; when parties may be compelled to give them, 245 ; enact- 
ment of 3 Sc 4 W. 4, c. 42, s. 15, as to, 769; attorney, when lien 
satisfied, bound to give, up, 31. 

Copyhold, not sufficient for bail to justify, 168 ; proof of surrender, 
&c. in, 235; relation of judgments as to, 321 ; extending of, 405. 

Coram nobis, or vobis, error in, 367. 

Cornwall, error from Stannary courts, 331. 

Coroner, direction of writs to, 97; direction of attachment to, 138; 
award of lenire to, where sheriff a party, 210, 217, 258. 

Corporate towns, award of venire in case of, 2 1 7. 

Corporations, must sue and appear, &c. by attorney, 620, 33; may 
arrest defendant, 620; how and in what actions they may sue, 
620; need not execute power of attorney, 620; cannot in gene- 
ral sue in assumpsit, 620; must be described in corporate name, 
620, 621; suing in name of clerk, 620; process against, 620, 
441; to be sued by writ of summons, 620, 621, 441 ; former 
process, 620; service of writ on, 450; member of, cannot be 
holden to bail, 73; cannot be sued in assumpsit, & e., 621; at- 
torney privileged from serving offices of, 31 ; books of, evidence 
by, 237. 

Costs, generally. 

At common law, 854; by statute of Gloucester, 854; by sta- 
tutes A Jac. 1, c. 3, 23 Hen. 8, c. 15, 854; omission of in 
judgment, error, 321 ; plaintiff may waive them, 319; war- 
rant of attorney to secure future costs, void, 496. 

On verdict for plaintiff, 854; where plaintiff entitled to damages, 
in general is so to costs, 854; may be deprived of them by 
judge’s certificate if under 40$., 855 ; stat. 43 Eliz., c. 6, s. 2, 
855; when the judge may so certify, 855; costs in assump- 
sit and covenant, 855; in debt, 855; in trespass, 856; in 
trespass where plaintiff recovers less than 40$., 856; stat. 
22 & 23 Car. 2, c. 9, 856; to what action of trespass it 
extends, 856, 857; for assault and battery, 856; for in- 
jury to personalty, 856; where title to land in question, 
857; where a new assignment, 857; pleas of justification, 
857, 858; where judge certifies trespass was wilful, &c., 
858; stat. 8 & 9 W. 3, c. 11, 858; trespass by inferior 
tradesmen, &c., 858; stat. 4 & 5 W. & M. c. 2, s. 10, 858; 
in case for torts, 858; for slander, 858; stat. 21 Jac. 1, c. 
16, 858; in actions on statutes, 859; in actions where 
plaintiff does not recover sum for which he held defendant 
to bail, 859; stat. 43 Geo. 3, c. 46, s. 3, 859; what cases 
^ithin that act, 859, 860; where claim recoverable in court 
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of requests, 861, 871; under Welsh judicature act, 861 ; 
where cause made a remanet, 861; of a special jury, 260. 

On verdict for defendant, 861; in general entitled to, if plaintiff* 
would have been, 861; in actions on penal statute, 861; 
where several defendants, and one acquitted, &c M 861; 
stat. 3 & 4 W. 4, c. 42, 8 & 9 W. 8, c, 11, 861, 862. 

On nonsuit and nonpros , 301, 863; stat. 4 Jac. 1, c. 3; 18 El. 
c. 5, 863. 

On judgment by de faulty 505. 

On demurrer , 481. 

In error, 333, 356, 361, 367; on bill of exceptions, 300, 863. 

IV here there are several issues , 863; each party will have to 
pay costs of issues he fails on, 863; instances, &c., 863,^ 
864; where jury discharged, 864; where# judgment for 
plaintiff* non obstante veredicto, 864; mode of taxation, 
864; of double pleas, &e., 864; stfit. 4 & 5 Ann. c. 16, ss. 
4, 5, 864. 

Where there are several defendants , 861, 862. 

On plea in abatement , 473. 

On feigned issues , 465. 

In ejectment , 550, 568. 

In replevin , 593. 

In scire facias , 615, 415. 

In actions by and against particular persons , in actions against 
hundredors, 628; in proceedings against bail, 170, 415; 
in actions by or against executors or administrators. 666; 
in actions by assignees of bankrupt, 684, 688; in actions by 
or against infants, 675, 677; in actions by paupers, 698; 
in actions against justices of peace, constables, officers of 
excise or customs, &c., 694. . 

On interlocutory proceedings , on pjea puis darrien continuance, 
289, 481 ^indorsement of, on capias, 108; in action on bail 
bond, &c.,148; of opposing bail, &c., 170, 171; of unneces- 
sary counts, 189; of witnesses, 248; of interrogatories, 253; 
of special jury, 260; upon reversing an outlawry, 713; after 
the removal of causes from inferior Courts, 723; upon the 
payment of money into Court, 738; when defendant has 
before offered to pay the debt, &c., 739, 740; upon stay- 
ing proceedings, 745; upon relief against adverse claims, 
760, 761; of particulars of Tleraand, 773; upon setting 
aside proceedings for irregularity, 785; upon a judgment 
of nonpros, 792; upon a discontinuance, 793, 794; upon 
entering a cassetur breve, 796; upon piftting off the trial, 
800; upon withdrawing record, 273; of the day, 273; on 
withdrawing jurors, 282; upon judgment as in case of a 
nonsuit being obtained, 809, 302; for not proceeding to 
trial, 803; upon entering a nolle prosequi, 813; upon a 
new trial being granted, 827 : upon a venire de novo, 829; 
on a judgment non obstante veredicto, W 0 ’ up#h amend- 
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ment, 832; upon judgment being arrested, 853; interlo- 
cutory costs may be set off against final costs, 867; upon 
rules absolute or discharged, 885; upon summonses and 
orders, 897. * 

.i Double and treble costs , allowed when, 867; how calculated, 
867; judge’s certificate for, 868; suggestion for, 874. 
Remedy , fyc.,for and taxation of costs, attorney’s remedy for 
costs, 51; his lien for, 53; how far client may compro- 
mise, &c\, 54; when attorney, made to pay costs, 40, 43. 
Taxation of costs , 820, 320 a, 48, 51; increased costs, 316, 320; 
mode of taxation, 320; notice of taxation, rule to be pre- 
sent at, 320 a; master sole judge on taxation, 320 a; at- 
tending taxation, waiver of irregularity in payment, 320a. 
Setting- ojf costs' against costs, &t\, 57, 437, 438. 

Security for costs, 762. 

On arbitrations, 9i6, 917. See “ Arbitration .” 

Costs of taxation of attorney’s bill, 51. 

Counsel, attorney forging signature of, 4 1 ; attorney getting himself 
struck off roll to become one, 44 ; when pleas, &c. to be signed 
by, 207 ; when pleadings in error to be signed by, 348, 351; 
when replication, &c. to he signed, 212; when demurrer to 
be signed by, 475; delivery of demurrer book to, 477; order 
for hearing of, on motions, 60 ; course as to hearing, &c. at 
trial, 275; right of speech, 276; in ejectment where several 
lessors, 547; course as to reply, &c. on trials, 281; course of, 
on arguing demurrer, 352, 479; when privileged from being held 
to bill, 68, 114; change of venue in action by or against, 728; 
mistake of, in not opposing bail, 167 ; new trial for absence, &c. 
of, 821 ; exempt from being jurors, 290 ; attending by, on ex- 
ecuting inquiry, 517; oji trial before sheriff, 286 c; attending 
by on summonses, &c.,JB97. 

Counter affidavit of debt, not allowed, 94. 

Countermand of notice of trial, 227 ; the like in trials at bar, 227; 
of notice of inquiry, 5 1 6. 

Counties, direction of writs and execution in, 97. 

Counties palatine, for what sum defendant may be held to bail in, 78. 
Affidavit to bold to bail in, 78. Writs, how directed to them, 
98; and how executed there, 98, 111. Rule or order to re- 
turn writ in, 133; to bring in body, 135. Award of mittimus « 
on issue into, 218; in riisi prius record, 256, 257. No trial at 
bar in, 269. Error from courts of, 330, 362. Execution from 
and jinto, 378. Removal of causes from inferior Courts into, . 
when not allowed, 719. 

Country, pleading concluding to, need not be signed, 207 ; notice of 
trial on pleadings concluding to, 225. 

County court, attorney practising in, without certificate, 24 ; bill for 
business in, must be delivered, 45; proof of proceedings in, 235; 
proclamations at, towards outlawry, 704, 705. 

Court, artist canirnt be made in, 119; nor can execution, 382; state- 
ment of court; in bail bond, 124. 
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Court of King's Bench, jurisdiction of, 1 — 4; judges of, officers of, 
7 — 16; routine of business of, 58 — 62. 

Admiralty, proceedings in, proof of, 235. 

baron, rolls of, how proved, 235, $36 ; inspection of, 236* 

county, see " County Court” 

ecclesiastical, proceedings in, how proved, 235. 

foreign, see “ Foreign Country .” 

— nferior, jurisdiction of, in penal actions, 2; former process, 
&c. as to removing su,its from, prevails, 4 ; removal of causes 
from, 718, see “ Removal of Causes claim of conusance in, 
724; attorney practising in, without certificate, 24; attorney of 
superior court may practise in, 26 ; attorney practising in name 
of another, 26 ; attorney arrested in, 68 ; error from, 4, 330, 
362; proceedings in, how proved, 235. 

leet, when bill for business is taxable, 49. 

of requests, how far attorney subject t<? jurisdiction of, 32, 632; 

bill for business in, need not be delivered, &c., 45 ; costs of ac- 
tions, which ought to have been commenced in, 872, 753; Court 
will stay proceedings in, without costs, 753; how to take ad- 
vantage of the act, depriving plaintiff of costs, 872; suggestion 
on roll for, 872, 873; plea as to, 872; what causes of action 
within the act, 873; when case not within it, 872, 874; what 
persons are within it, 874. 

Covenant, jurisdiction of the court in action of, 2; when arrest al- 
lowed in, 81 ; affidavit of debt on, 87; change of venue in, 727 ; 
payment into Court in, 737, 738; staying proceedings on pay- 
ment of debt in, 748 ; particulars of demand in, 773; damages 
in, 307; judgment in, 320; costs in, 855; judgment by default 
in, is interlocutory, 304; writ of inquiry in, 509; reference to 
compute in, 509, 520; executionjm, 377. 

Coventry, direction of writs to, 9S. # 

Coverture, see “ Husband and Wife;” plea of, 678, 679, 680. 
Craving oyer, &c., 765? See “ Oyer ” 

Creditors, warrant of attorney to defraud, set aside, 496; proceed- 
ings by, against prisoners under Lords’ Act, & c., 654, 656. 
See u Prisoner.” 

Crier of the court, 11; at nisi prius, 11 ; fee of, on argument of de- 
murrer, 479. 

Crime and criminal cases, attorney may be bail in, 32; attorney, 
guilty of, court will not interfere ’against him, 41 ; when attor- 
ney’s bill for business in to be delivered, 45 ; when taxable, 49. 
Person convicted of, cannot make affidavit of debt, 92 ; cannot be 
bail, 170; cannot be jurors, 290; charging prisoner with process 
in civil action, 637 ; charging him with declaration, 639; charg- 
ing him in execution, 643; habeas corpus for those purposes, 
638, 643. Habeas corpus to render principal when in custody 
on a criminal account, 420. 

Criminal conversation, change of venue in action for, 727; damages 
in, 311; new trial for excessive damages in % 818. * 
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Crops, seizure of, in execution, 392, 393. 

Cross examination of witness at trial, 280; on interrogatories, 251, 253. 

Crown, clerk of, 9. 

Crown side of Court, rules granted on, 881. 

Curia advisari vult, continuance, &c., of, 47G. 

Cursitors, 14; issuing writ of error, 336, 368. 

Custody, see “Arrest” V Prisoner” Goods, &c. in custody of law 
not seizable in execution^ 392. Render by bail when principal 
in, 420. 

Customary of a man on how proved, 237. 

Customs and excise, officers of, exempt from being jurors, 290 ; actions 
against officers of, 691 ; limitation of, 691 ; notice of, &<\, 692; 
venue, 693; pica, &c., 698; tender of amends, 693; damages 
in, 312, 694; costs, 694. 

Custos brevium, 11 ; to set down day of return, &c, of writs, 133. 


P. 

Damages, when defendant cannot be holden to bail in actions for, 
78; finding of, on verdict, 302; in what actions, 307; when 
sole object of action, 307 ; when nominal only, 307 ; in case of 
set-off, 308 ; where evident plaintiff had sustained some damage, 
308; where several defendants, 309; when jury may sever 
damages, 309,310; contribution, &c. in case of, 309; where 
several counts, 309; where a bad count, 309, 310; how cured, 
310,$$9; measure of damages, 311 ; in what cases limited, 311; 
in case of stipulated damages, 311; in case of penalty, 311; in 
debt for escape, 311 ; in trover by assignees, 311 ; in seduction, 
&c., 311 ; what may be taken in mitigation, 311, 312 ; damages 
in declaration cannot be exceeded, 312; consequences of mis- 
take therein, and how cured, 312, 839 ; entry of remittitur, &c.. 
839; new trial in cases of excessive dj$ttages, 818; new trial 
where damages too small, 819; damages subsequent to com- 
mencement of action, 312; in ejectment, 549, 567 ; in sci. fa., 
615; to entitle a removal of cause from inferior court, 719 ; in 
declaration, &c., after such removal, 723; in actions against ex- 
cise officers, &c., 312, 694 ; in actions against justices, &c., 312, 
694; double and treble damages, 313; when damages may be 
increased, 313; when reduced, 313; miscalculation of, will not 
avoid judgment, 321 ; consequences of omission of jury to assess 
damages, 511, 512; remission of, 815, 309, 312; proof of, on 
execution of inquiry, 517 ; staying proceedings when under 40a-., 
752; what damages carry costs, 854 — 861. 

Date, mistake in, in attorney’s bill, when not material, 47 ; of writ of 
capias, 105; of writ of summons, 445 ; of sci. fa., 610; of writ 
of Inquiry, 50S. 

Day, see “ Timet ” day in Court given to defendant, judgment by de- 
fault for not appearing on, 503. 
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Day rules, G47. 

Days for argument, see “ Argument Days.” 

De bene esse, declaring so in bailable cases, 184; abolished in non- 

bailable cases, 184. 

De contutnace capiendo, prisoner in custody on, not within 48 Geo. 3, 
c. 123,s.l, 657. 

De melioribus damnis, 309, 847. 

De novo, entering demurrer for argument de novo, 479; venire de 

novo, 828, 264. 

De proprietate probanda, writ of, 577, 580. 

Death of parties. 

What rights of action survive to executors, &c., 600, 601 ; what 
rights against them, COO, 601 ; consequence of death of as- 
signee of bankrupt, 683. 

Before verdict or judgment by default, 878, 370; when suit 
abates by, 878; where several plaintiffs or defendants, 878, 
217; suggestion on roll, in case of, 871, 878; executor 
may arrest in second action, 77, 662; attorney undertak- 
ing to pay costs must do so, though his client die, 750. 

After verdict, and before final judgment , 603, 878, 322, 370; 
suit not abated by, when, G03, 878; death at assizes or 
sittings, 603; after nonsuit, 603; new trial on, 878; en- 
tering up judgment nunc pro tunc on, 603; when a scire 
facias after is necessary, 603; proceedings on scire facias, 
603, 604, 601; death of one of several parties, suggestion 
of, 878. 

Between interlocutory and final judgment, 604, 87%|329; suit 
not abated by, when, 604,879; form of writ of inquiry, 
604; form of judgment, 604; when a scire facias after is 
necessary, 604, 879; death of one of several parties after, 
suggestion of, 871, 879. • 

After final judgmerU, and before execution , 601, 879, 374, 376, 
377, 393, 4(m; suit not abated by, 601, 879; when a 
scire facias after is necessary to obtain execution, 601, 
879; form of scire facias, 601; by and against whom to 
be brought, 601; scire facias against heir and terretenants, 
602; return to, and proceedings on, 602; death of one of 
several plaintiffs, how execution may be sued out in case 
of, 604, 871, 879; suggestion after, 604, 871, 879; scire 
facias in such a case, 871, 879*. 

After execution , death of defendant, 414; of plaintiff, 660. 

After writ of error, 330, 331, 879; how far it abates it, 333, 
879. 

I low far a discharge of bail, <§e., of bail to the sheriff, or sheriff, 
145; of bail to the action, 416. 

Other effects of, how far it revokes attorney’s authority, 38; how 
far a revocation of warrant of attorney, 495; of cognovit, 
489, 490; entering judgment on after, 495, 490; of arbitra- 
z 
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tor's authority, 910; effect of, in attorney’s undertaking, 
39; effect of, on his liability, 39 ; when party may be arrest- 
ed a second time after, 77; effect of death in ejectment, 
551, 552, 556; in replevin, 596; after reference to com- 
pute, 521, 879; proof of death by register, 237. 

Death of the chief justice, when writ of error abates by, 334 ; teste of 
writ of capias in case of, 106 ; teste of writ of summons, 416. 

Death of the attorney in the, cause, 38. 

Death of the attorney, effect of, on clerkship, 19, 20. 

Debt, generally, jurisdiction of the court in action of, 2; arrest for, 
allowed, 80; indorsement of, on capias, 108 ; on writ of sum- 
mons, 447 ; on distringas, 460; plea in, when a nullity, 203; 
or merely informal, 203 ; change of venue in, 727; payment in- 
to Court in, 737 ; staying proceedings on payment of, &c., 745, 
747; damages in, 307; judgment in, final, 504, 505, 510; writ 
of inquiry in, wlie'n necessary or not, 510, 511 ; costs in, 855, 
320; execution in, 377. 4 

on bond, writ of inquiry, &c., on, 523; suggestion of breaches 

in, 524; scire facias upon judgment in, 527. 

for escape in execution, 412. 

on recognizance of bail, 434. See “ Recognizance.” 

Deceit, see “ Fraud;” Jurisdiction of the court in actions of, 2. 

Decern tales, 270. 

Declarations, clerk of, 9. 

Declaration, generally. 

When to declare , 183. Before time for appearance has ex- 
pired and before appearance, 183; former practice, 183; 
present practice, 184 ; cannot declare de bene esse, in non- 
bailable proqpss, 184; where several defendants, 184; be- 
tween 3 0th August and 24th October, not allowed, 184 ; 
notice to plead in,, declaring de bene esse on bailable pro- 
cess, 184 ; when declaration de bene esse becomes absolute, 
184; optional in plain tiff to declare de bene esse, 185 ; de- 
fendant waives irregularity in declaring de bene esse by 
taking declaration out of office, 185; parties may always 
see exterior of declaration in office, 185. After the time 
for appearance and before appearance, 185; in bailable 
cases may declare de bene esse, 185 ; and when, 185. Af- 
ter appearance, 185; should declare absolutely, 185. When 
plaintiff must declare, 185, 186; further time granted to 
declare, 187; compelling plaintiff by rule to declare, 187; 
peremptory rule, 187. In case of several defendants, 187 ; 
where several defendants named in writ and you declare 
against one only, 187. Indorsement on declaration, 188. 
Declaring by the bye disused, 188. Nonpros for not de- 
claring, 188, 788 ; must be a four-day previous demand of 
declaration, 188; nonpros bow signed, 791. 

How to declare , 188 ; practical directions, 188. In what form, 
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189; on judgment on warrant of attorney, 501; commence* 
ment and title, 189; short forms prescribed, 189. Super- 
fluous counts, &c., costs 'of, 189. How far must correspond 
with process in number and names of parties, &c., 190. 
In what cases to be delivered, 191. In what cases to be 
filed, 191. Notice of filing it, 191; form of, 192; service of, 
191 ; declaration deemed filed only when notice given, 192 ; 
if notice irregular judgment signable, 192. Waiver of ir- 
regularity in declaring, &c., 192 ; taking it out of the office, 
192; defendant always an opportunity of seeing exterior 
of declaration in office, 192; his paying for copy, 192. 
Particulars of demand to be delivered with, 192. 
Subsequent Proceedings , ( see the different titles ). 

Amendment of, 838, 839. See “ Amendment what defects in, 
aided by verdict, &c., 834, 839. 

Declaration in ejectment, 529, 558, 561, 5ffi4; in replevin, 585; 
upon a scire facias, 614; ^gainst prisoners, 638,640, 645; in 
actions by executors, 662 ; in action sagainst heirs, &c., 669; 
in actions by infants, 674; in actions by bankrupts, 683; in ac- 
tions against peers or members of parliament, 618; in actions 
against justices of the peace, officers of the excise or customs, 
&c., 693; after outlawry, 709; after removal of cause from in- 
ferior court, 723. 

Decree in equity, how proved, 233. 

Dedimus potestatem, 32; attorney’s bill for suing out must be de- 
livered, 45. 

Deed, see “ Debt,’' “Bond;” affidavit of debt on, 87; damages in 
action on, 307; how proved, 238; deed enrolled, how proved, 
231; not seizahle in execution, 392; deeds, writings, &c., in 
hands of an attorney, how obtained, 30; his lien on them for 
costs, 53. 9 

Default, judgment by, 502. See “ Judgment by Default.” 

Defeazance on warrant of attorney, 492, &e. See “ Warrant of At- 
torney.” 

Defect, see “ Irregularity,” and the different titles. 

Defence, see “Plea,” “Attorney;” who to begin at trial, 275 ; re- 
ply, 281. 

Degree, statement of, in affidavit:, 83; in writ, 103. 

Delay, see “ Laches;” when term’s notice necessary after, see “ Term's 
Notice obtaining special jury for,* 263; writ of error brought 
for, when no supersedeas, 339, 340. 

Delivery of attorney’s bill, 47. 

Delivery of declaration, when must be, 191. 

Demand, on attorney as to writ being issued by him, 29, 447; as to 
residence, &c. of client, 29, 447 ; of declaration before nonpros, 
188 ; of a plea, 197, see “ Plea;” of replication not necessary, 
212; of rejoinder, &c., when necessary, 213; of number of 
roll, «&c., on nul tiel record pleaded, 482, 485; when necessary 
before signing judgment on warrant of attorney, 498; when ne- 
z 2 
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cessary before execution on, 502; of possession in ejectment on 
1 Geo. 4, c. 87, 563 ; of rent to work a forfeiture, 559, 560 ; of 
possession before ejectment, 563; of oyer, 765, see ** Oyer;” of 
inspection of instrument, 771 ; of perusal and copy of a warrant, 
692 . 

Demand, particulars of, 773. See “ Particulars of Demand” 

Demise in ejectment, 529 ; mistake in, 529; amendment of, &c., 
536. 

Demurrer — practical directions, &c. as to, 475; where plea answers 
only part of action, 504; payment into Court, and demurrer to 
rest not allowed, 738; signature of counsel to, 475; to plea 
in abatement need not be special, 472; filing or delivery of, 475; 
amendment of not allowed, 843; plaintiff may add joinder, 475; 
rule to jo\n in, 475 ; notice of inquiry on, 475; when an issuable 
plea within order to plead issuably, 200; in error, 351 ; demurrer 
book, how made up, 476; who to make them up, 476; on issues 
in fact and law when best to argue demurrer first, 477 ; rule to re- 
turn it, 477 ; striking out similiteV and demurring, 219, 221, 477 ; 
entering demurrer on record, 478; argument, 478; motion for 
concilium, 478; entering cause for argument, 478; demurrer 
books for judges, 478; for counsel, 479; days for argument 
of, 479; common paper or special paper days, 479; amendment 
after, 479; judgment on, 479; rule for, 479; entering of judg- 
ment on roll, 480; in case of several issues, &c. 480, 481 ; cost* 
on, 481; execution on judgment on, 481. 

Demurrer in replevin, 590. 

Demurrer Books, 476. See “ Demurrer.” 

Demurrer to evidence, 283, 297; in what cases, 297 ; effect of, 297 ; 
practice relating to it, 297 ; joinder in, 298; argument in, 298; 
judgment in, 298. 

Deposit with the sheriff in lieu of bail to him, 126 ; his payment of, 
into Cour* 126; when 'and how taken out of Court, by defen- 
dant, 126; the like by plaintiff, 126; proceedings in the action 
after it is taken out of Court, 127. Payment of, into Court in lieu 
of special bail, 180; proceedings on and after, 181, 182. 

Depositions, in equity, how proved, 233; in Ecclesiastical Court, how 
proved, 235; in Admiralty Court, how proved, 235 ; on inter- 
rogatories, when allowed and how proved, 250, 253 ; on former 
trial, &c., how proved, 234. 

Deputy — Deputy Marshal of the King’s Bench prison, 12. Deputy 
Crier, 11. Deputy Clerk of tbe Papers, not allowed, 10. Deputy 
Sheriff, 14; executing inquiry before, 513; trial of action, not 
exceeding 20/. befoie, 28C b. When affidavit of debt may be 
sworn before deputy officer, 92. Officer of the sheriff cannot 
appoint, 112. 

Detainer, writ of, the process for commencing a bailable action against 
a prisoner, 4, 636; see “ Prisoner , Actions against;” form of, 
636, 0 37 ; when defendant may be detained or arrested on il- 
legal detainer, 77, 78, 121; sheriff to search for, before dis- 
charging defendant, 121. 
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Detinue, when arrest allowed in, 81 ; damages in, 308; judgment in, 
320; execution in, 377. 

Devastavit, arrest of executor, &c., after, 73, 409, 663; its effect 
upon proceedings against executors, 666, 667, 668. 

Devisee, action against, generally, 672; lee “Heir;” privilege of 
from arrest, 73 ; admitted to defend in ejectment^ 541. 

Dies amoris, 58. 

Dies non juridicus, see “Holiday;” bail maybe putin on, 152; 
judgment cannot be sighed on, 206, 505. 

Dilatory plea, see “ Abatement;” affidavit to verify, judgment for want 
of, 205, 471, 472 ; attorney when not liable for not pleading it, 
52 ; sham plea, when judgment may be signed on, 203. 

Diminution, what, 349 ; rule for alleging, .347 ; nonpros after, 
347. * 

Direction, of writs of capias, &c., 97 ; of sumipons, 442 ; of distringas, 
460; of writs of execution, 378. 

Directory, statute when it is so,* 123, 97, 106. 

Disabilities of attornies, 32. 

Discharge, of defendant improperly arrested, 409; see “ Privilege 
when he cannot be arrested after, 77; of the defendant without 
bail bond, &c., 127 ; after authority from plaintiff, 128; effect of, 
when the defendant is in execution, 128; li. fa. against, before 
he is charged in execution, 376; of bankrupt from arrest, &c., 
688, 689, 70, 116. 

Discharge of judgment, how far execution is, 387, 401, 414. 

Discharged rule, time allowed for, next step after, 143, 152. 

Discharging rule for pleading double, &c., 209. 

Discontinuance — what is, 793; how proceedings continued from 
term to term, 793; rule to discontinue, 793; when allowed, 793; 
on what terms, 793; costs on, 793, 794; how and when rule 
obtained, 794; practical directions, 794; proceedings after, 
794; paying the costs, 794; nonpros, 794; entering discontinu- 
ance on roll, 795; when rule for discharged, 795; consequences 
of, 795; new action after, 795; arrest after, 795; in replevin, 591 ; 
of writ of error, 335; afterpayment into Court, 743; how far 
proof of debt a discontinuance of action against bankrupt, &c., 
686, 687 ; when defendant may be held to bail after, 75,76; for- 
mal discontinuance in such case not necessary, 687. 

Discovery, for purpose of defence, 19i4; see “ Injunction;” inspec- 
tion of documents, 8tc., allowed to avoid expense of, 769. 

Disorderly House, compounding action for penalty for keeping 
of, refused, 780. 

Dissolution of parliament, no abatement of writ of error, 334. 

Distress for rent, how made, 573; on what, 573; where, 573 ; 
notice of, 573; when made, 573; removal of goods after, 574 , 
575; impounding of, 574; appraisement, 575; sale of, 575 ; 
costs of, 576; irregularity in, party not a trespasser ab initio , 
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576 ; tender of amends, 576; goods distrained not seizable in 
execution, 392; ejectment, where not sufficient distress, 559, 
560. .See “Kent” 

Districts, direction and execution of writs in, 97, 381. 

Distringas, to compel appearance after summons, 456. 

Statute as to, 456; use of, 457; the writ of summons, 457 ; 
whart diligence should be used to serve it in order to procure 
distringas, 457 ; how distringas obtained, 458, 459; affida- 
vit for, 458, 459; form of distringas, 459 ; direction of, 460 ; 
names of parties, 460; cause of action, 460; how long it 
remains in force 460; return of, 460; when sheriff to 
make it, 460; date and teste of, 460; notice attached to, 
460; indorsements on, 460; irregularity in, 461; bow 
executed, 461; when and where, 461; entering appearance 
after, 461; what to be done with the distress and issues, 
462; declaration, &c., after, 462. 

Distringas to proceed to outlawry, 703, 704. 

Distringas upon an accedas ad curiam, 582. 

Distringas to compel an appearance in replevin, 582, 583. 

Distringas, jury process, 257, 259; in common jury cases, 259; in 
special jury cases, 2|$j in cases of view, 263; alias and pluries, 
when necessary, 265; when to be resealed, 257, 259; amend- 
ment of, 844; defects in, when cured, 845. 

Distringas to compel sheriff to bring in body, obsolete, 135, 136; on 
former sheriff oh writ of execution, 401. 

Dividends of bankrupt’s estate, remedy for, 685. 

Dockets, clerk of, 9. 

Docketing entries, 223. Docket paper, 223. Docketing judgment, 
321, 323; when necessary, 322, 323, 501. Docketing issue, 
when not sufficient, 323. 

Doctors exempt from being jurors, 290. 

Domesday book, proof of, 237. 

Doors, breaking open of, in execution of process, 120 ; on execution 
of final process, 381 ; by bail to take principal, 423. 

Double and treble costs, in general, 867 ; how calculated, 867 ; in 
ejectment, 568; in replevin, 953, 594; in action against com- 
missioners of bankrupts, &c., 685; in actions against justices, 
officers, &c., 694; suggestions, &c. for, 694, 874. 

Double and treble damages, 3 1 3. 

Double pleas, &c., 208, 209; rule for, 208; how pleaded, 209; con- 
sequences of not having rule for, 209; costs on, Vol. 2. 

Double rent, arrest in action for, allowed, 81; affidavit of debt for, 
90. 

Dover, direction of writs into, 99. 

Drafts, see “ Copies .” 

Duration of writ of capias, 106 ; of summons, 446. 

Durham, see “ Counties Palatine.” 

Duties of attorney, 38, 39, see “Attorney of sheriff, see “Sheriff.” 
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E. 

Ease and favour, bail bond given for, void, 123, 124; plea of, is is- 
suable, 200. 

Easter, when court, &c., do not sit during, 7, 58-; days in, not 
reckoned, when, 59; writ returnable in, 59, 104. 

Ecclesiastical court, proceedings in, how proved, 235. 

Ejectment, in ordinary cases. 

Jurisdiction of Court in, 4, 5; proceedings in not affected by 2 
W. 4, c. 39, 4, 5 ; entry on premises, when necessary, 528 ; 
* notice to quit, when necessary, 529; when party may take 
possession, &c., without ejectment, 529; thp Court exercise 
an equitable jurisdiction over, 529. 

Declaration , notice to appear , and service of, 529; form of ac- 
tion, 529; defects in, 529; form of notice to appear, 530; 
defects in, 530; practical directions, 530, service where 
several tenants, 531; service on tenant or his wife, 531; on 
child or servant, 531 ; on attorney, 531, 533; acknowledg- 
ment of receipt before the term* ,531, 532; service where 
regular mode cannot be adopte® 532; motion to Court to 
make it good service, 532 ; rule in and service of, 502; 
where tenant a lunatic, service on clerk of company, 532 ; 
service by post, 533; service whetfe tenant absconded, 
&c., 533; the time of service, 533, 534; service before first 
day of term suffices, 533; how service to be made, 534; 
reading and explaining notice, &c., 534. 

Affidavit of service , fyc. 534; by whom to be made, 534; when 
to be made, 534; form of t 534; where several tenants 
served, 535; supplemental affidavit, 535. 

Amending declaration and notice, 535; when allowed, 535, 
536. 

Judgment against the casual ejector , 530; motion for, when to 
be made, 530; how to be made, 536; rule obtained 
on, 537; when and how to sign judgment, if no appear- 
ance, &c., 537; no occasion for rule to plead, or demand of 
plea, 537; execution after the judgment, 537. 

Setting aside judgment , fyc. against casual ejector, 538; be- 
fore writ of possession executed, 538; after a trial lost, 538; 
where tenant omits to give landlord notice, 538 ; in cases of 
collusion, &c., 538. 

Appearance and plea,fyc., by tenant , 538 ; by whom entered, 538; 
when to be entered in town causes, 538; in country 
causes, 539; tenant not compellable to appear, 539; land- 
lord cannot appear in tenant’s name without his con- 
sent, 539; but tenant must give notice to landlord, 539; 
consequences of not giving it, 539, 541; tenant cannot de- 
fend against landlord’s title, &c., 539; mode of appear- 
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ing, 539; consent rule, 539; form of, 539; plea of general 
issue, 540; what other plea allowed, 540; plea of ancient 
demesne, 540; plea of release, 540; defect in plea, 540; 
time to plead, 540, 198; plaintiff taking consent rule, and 
plea from judge’s chambers, &c.,541 ; ruling plaintiff to re- 
ply, 541, 545; nonpros, 541, 545; costs of nonpros, 541, 
545; issue, 541, 545; judgment where tenant defends for 
part only, 541. 

Appearance and plea, fyc., by landlord and others , 541; enact- 
ment that landlord may defend, 541; may defend with te- 
nant or by himself, 541 ; who deemed landlords within the 
enactment, 541, 542; when landlord let in to defend after 
judgment, 542; where the tenants are paupers, 542^ mo- 
tion feu* landlord to defend, 542; practical directions, 542; 
judgment against casual ejector, iflandlord defend by him- 
self, 542; motion for leave to sue out execution where 
landlord does not appear at trial, 542; not necessary 
where landlord appears, 542. 

Cognovit in, 542. 

Particulars of premises , Sfc., 543; of breaches of covenant, 
&c., 543; of re|jy^nce of lessor, &c., 543. 

Security, fyc., for cdflK 543; where lessor an infant, or dead or 
abroad, &c., 543; compelling real party to pay costs, where 
defendants paupers, 544. 

Staying proceedings , on second ejectment, 750, 543; on pay- 
ment of rent, 543; on payment of mortgage-money, 
&c., 540, 562, 749; where title of lessor determined after 
action brought, 544; where demise inserted without con- 
sent, 544; where appearance entered without consent, 544, 
539; staying proceedings where plaintiff proceeds under 1 
W. 4, c. 70, 569. 

Consolidating several ejectments , 544, 734. 

Replication, 8fc., 545; rule to reply, 545; discontinuance, 545 ; 
nonpros and costs, 545. 

Issue, Sfc., 545; form of isshe, 545; notice of trial, 546; jury 
process, 546; nisi prius record, 547. 

Trial , fyc., 547 ; only one counsel can be heard, though several 
lessors, 547 ; production of consent rule, &c., 547, 548 ; plea 
of entry by lessor, puis darrein continuance, 547 ; costs of day, 
547 ; nonsuit for defendants not appearing and confessing 
lease, &c., 547; postea in such case, 547; writ of possession in 
such case, 548; proceeding on consent rule for costs, 548; 
in ejectment by landlord, plaintiff not to be nonsuited for 
defendant’s not appearing, 548; plaintiff not restrained to 
quantity of estate, &c. stated in declaration, 549; special 
verdict, 549; damages in, 549; staying of judgment on se- 
curity for mesne profits, &c., 549. 

Costs, 550; when no party appears, only remedy for is by ac- 
tion for mesne profits, 550; where several defendants, 550; 
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where plaintiff nonsuited, 550; on nonpros, 550, 541 ; mode 
of recovery of costs by execution, 550; by attachment, 550; 
execution for, against casual ejector not necessary, 550; 
when real party made to pay where a pauper defendant de- 
fends, 550; security for costs, 543; where lessor of plain 
tiff dies, 551 ; where husband and wife lessors, 551. 

Judgment, 551; practical directions as to, 551; judgment where 
judge certifies for immediate execution, 551. 

Error , 552; proceedihgs in general as usual, 552; bail in, 552; 
defendant must have appeared, 552; by whom may be 
brought, 552; what may be assigned for error, 556; how 
far a stay of execution, 552; terms imposed before allow- 
ing writ of error, 552; rule not to commit waste, 552; bail 
&c. for mesne profits, &c., 553. 

Execution , 553; certificate for immediate execution, 553; affi- 
davit for, 553; writs of execution, 554; where plaintiff 
turned out of possession after writ executed, 554; when 
must proceed by attachment for costs, 554, 550; when plain- 
tiff must move the Court to take out execution where land- 
lord defends, 554, 542; practical directions as to execu- 
tion, 554; form of writ, 554, how writ executed, 555; 
breaking open doors, &c., 555; how possession to be deli- 
vered, 555; where too much taken, 555; execution where 
feme sole defendant marries, 605; poundage, 553; at- 
tornment to lessor of plaintiff, 555; entry, &c. without a 
writ of possession, 555. 

Restitution , 556. 

Scire facias, 556; to revive judgment, &c , 556; after death of 
parties, 556. 

Action for mesne ■profits, 571. See “ Mesne Profits.” 

Ejectment, upon a vacant possessions 

Where entry, &c. allowed without ejectment, 556; what a va- 
cant possession, 556; proceedings in should be more strict 
than in ordinary cases, 557; entry, lease, ouster, &c., 557; 
how made, 556; judgment in, 558; practical directions as 
to, 558; interference by magistrates, 558. 

Ejectment, for nonpayment of rent. 

Where there is a sufficient distress on premises, 559; proceed- 
ings at cqgnmon law to s^ork a forfeiture, 559; seldom 
adopted, 560. 

Where there is not a sufficient distress on premises, 560: enact- 
ment of 4 Geo. 2, c. 28, as to, 560; search for distress, 
560 ; declaration and service of, 561 ; how made, &c., 561 ; 
judgment against casual ejector, 561; practical directions 
as to, 561 ; appearance and plea, Sic,, 561 ; mesne pro- 
fits, 562, 549, 567; tender of rent, bill in equity, &c., 562, 
749. 

Ejectment, under 1 Geo. 4, c. 87, upon determination of a tenancy. 

Enactment of that act, 563; to what cases it extends, 563; land- 
z 3 
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lord should be cautious in taking proceedings under, 563 ; 
demand of possession, 563; declaration and notice, &c., 
564; service of, 564; bail on, 564; proceedings on, 565; 
recognizance, 5 65, 566; appearance and plea, 566; prac- 
tical directions as to, 565; issue, 566; notice of trial, 567; 
nisi prius record, 567; jury process, 567; trial, 567; plain- 
tiff not to be nonsuit for defendant’s not appearing, 567 ; 
damages in, 567; stay of judgment, 567, 568; security 
for mesne profits on, 568; lessor subject to double 
costs, 568. 

Ejectment, by laudlord under 1 Will. 4, e. 70, s. 36, 3. 

Enactment of that act, 568; extends only to landlords, 569; 
and to country ejectments, 569; declaration and notice, 
569; form of, 569; service of, 569; objection to service 
cannot be taken at trial, 570; judgment against casual 
ejector, 570; Appearance and plea, &c., 570; notice of 
trial, 570; proof of, 570; staying proceedings or postpon- 
ing trial, 570; nisi prius record, 570; rest of proceedings 
as usual, 570. 

Election, see “ Member of Parliament return of writ must be pro- 
duced to entitle meml^r to be discharged from arrest, 66. 

Elegit, 402; what, 402, 403; form of, 403; direction, teste, and return, 

% 103; several writs, 403 ; when to be sued out, 403, 374; how sued 

■ out, 403; how indorsed, 403; when and where executed, 403, 
380, 381; how executed, 381, 382, 403; when lands must 
not be extended, 404; and what lands may be extended, 405; 
from what time it binds defendant’s property, 406, 379; ef- 
fect of bankruptcy, 688; priority of writs, 406, 379; in case 
of death of party, 602, 605; when and how returned, 406, 383 ; 
poundage and expenses, 406, 385, 386; what writs may issue 
after it, 406; another ele&it, 406; when fi. fa. or ca. sa., 406, 
407 ; how defendant to recover back his land, 407 ; estate of 
tenant by elegit, 405; his remedy upon eviction, 406. 

Elizors, direction of writs to, 97;,<iirection 0 f attachment to, 138; 
award of venire where sheriff* party, 216, 217, 258. 

Klongata, return of, &c., in replevin, 584, 595. 

Enlarged rules, 884. 

Enlarging time for making award, 914. 

Euquiry, writ of, see “ Inquiry. Writ of." 

Enrolment of articles of clerkship, 18; of nam£ of attorney, &c M 22; 
of deed, &c., after oyer, 767, 76’8; of deed, how proved, 231, 
240. 

Entries, in books, &c., 237, 243; .docketing of, &c. see “ Docketing 
Entries of continuances, see “ Continuances .” 

Entry of attorney’s name in book at King’s Bench office, 26; of rule 
to reply, &c., 211; of pleadings in issue or paper book, 216; of 
the issue, 221; see “Issue." 

Entry of the cause for trial, at nisi prius, 265; at bar, 265; at nisi 
prius in town, 265 ; at the assizes, 266. 
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Entry on the roll, of the issue, 221 ; no longer necessary on moving 
for judgment as in case of a nonsuit, 808; of demurrer, 478; 
of proceedings on nul tiel record pleaded, 483, 484; of inquisi- 
tion, &c., after writ of inquiry, 519, 525; of the judgment, 
322,519; of proceedings upon the record on error, 352; on 
error from inferior court, 366 ; on error coram nobis, 372; of 
execution, 374, 377, 600; of committitur piece, 643; of sugges- 
tions, &c., 869; of satisfaction, .437, 659; in debt on bond, 
523. 

Entry of recognizance to fix bail, &c., 431. 

Entry upon lands, in what cases, and when to be made, 528; to 
avoid a fine, 528; ejectment lies only, where a right of, 529; 
how made, on vacant possession, 558, 5%8. 

Entry of process on roll to save statute of limitation's, 699. 

Entry of suggestions on the roll, 869 ; see “ Suggestions 

Equity, solicitor in, may practise in courts, &c., 26 ; proceedings in 
courts of, how proved, 233; decreeing feigned issue, &c., 463; 
decreeing special case, &c., 467; reliefby, in ejectment for non- 
payment of rent, &c., 562, 749; injunction by, &c., see “ In- 
junction” 

Equity of redemption, sale of, under fi. fa., 391. 

Erasure in jurat of affidavit, not allowed, 91. 

Errors, clerk of the, 9. 

Error, generally 
What , 324. 

In what cases it lies , 325; only on a judgment or an award in 
nature of, 325; when certiorari more proper, 325; when 
court not of record, 325; when writ of false judgment lies, 
325 ; the judgment on which brought must be final, 325 ; 
when not, 325 ; agreement in cognovit not to bring it, 487. 
In what cases granted, 325; is claimable as of right, 325; ex- 
cept in treason and felony, 325. 

Limitation of, 325; in cases of infancy, &c., 325; teste and re- 
turn, 326. I ifr 

By and against whom to be brought, 326; only by parties and 
privies, 326; in case of death, 326; by hail or principal, 
327; by party to reverse his own judgment, 327; in case 
of marriage, 327 ; in case of several parties, 327 ; conse- 
quences of all not joining, 3g8 ; party agreeing not to bring 
error, 328, 329; to be brought against parties or privies, 
&c. f 329; may be sued out, &c., by different attorney, 
392. 

In what court to be brought, .329; when in same court, 329; as 
where infant appeared by attorney, 329; where party a 
married woman, 329; in case of death, 329, 330; in case 
of removal into King’s Bench of another record, 329; no writ 
of error lies in Exchequer Chamber or House of Lords, for 
error in feet, 330; if error in judgment and not in process, the 
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writ cannot be in same court, 330; lies from King’s Bench 
to Exchequer Chamber, 330; and from Exchequer Chamber 
to House of Lords, 330; when it lies in first instance to 
House of Lords, 330; when king is a party, 330; in qui 
tarn actions, 330; error from inferior courts, 330, 331; 
from Common Pleas, 331; from Exchequer of Pleas, 331. 

When writ amendable , 331, 849; how, 332, 849; costs on, 332, 
850; bail on, 332, 850. 

When writ quashed , 332; in case of two judgments, 332; when 
brought against good faith, 332, 487, 492; record remains 
in superior court, 333; costs on quashing, 333. 

When it abates , 333; in case of death of parties, 333; on death 
of chief justice, 334; by act of a party, 334; by marriage, 
334; by bankruptcy, 334; prorogation or dissolution of 
parliament, 334; effect of abatement, 334; when party or 
representative may sue out a new writ, 334; what to he 
done with transcript, &c., after abatement, 335. 

When discontinued , <jj -c., 335. 

Error, from King’s Bench to Exchequer Chamber. 

In what cases it lies , 330, 335. 

The writ , 335; form of, 335; teste and return, 335; must 
agree with record to be removed, 335, 336. 

I low sued out, 336 ; practical directions, 336. 

. Allowance of it, and how far a supersedeas , 336 ; service of note 
of allowance, 336; form of note of, 336; how far a super- 
sedeas where writ sued out before judgment, 337 ; how far 
so when sued out after judgment, 337 ; when party pro- 
ceeds to execution at his peril, 338, 339; what steps can or 
cannot be taken after allowance, 338, 339 ; proceeding 
against bail, &c., after, 338 ; action on judgment, 338 ; 
where allowance after execution issued, 339; where error 
brought for delay, 339; or against good faith, 340; or 
against a positive agreement, 340; or where bail not put 
in in time, 340; or where writ returnable before judg- 
ment signed, 340; what evidence of error being brought 
merely for delay, 340; when writ of error abates, how far 
second writ a supersedeas, 340; writ operates as superse- 
deas, though defective, 341; not necessary to have sci. fa. 
on judgment, when execution stayed by, 599. 

Bail in, 341 ; when requisite at common law, 341; when by 
statute, 341, 342; not necessary in judgment, 343; where 
party plaintiff below and above, 343; in error coram no- 
bis or vobis, 343; in affirmance of judgment, 343; when 
must be put in, 343; mode of putting in and justifying, 
343— 346. 

Certifying or transcribing record , 346; when, 346; how, 346; 
rule for, 346; transcript money, 346; nonpros for not 
transcribing, 346; mistake in transcribing, 347; costs, 
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&e., in nonpros, 347; execution in, 347; proceedings 
after transcribing, 347. 

Alleging diminution , 347 ; rule for, 347 ; nonpros for not al- 
leging, 347. 

Assignment of errors , 347 ; rule for, 347 ; the assignment, 348; 
common errors, 348 ; special errors, ,348 ; several errors, 
when assignable, 348; what not assignable, 348; assign- 
ment for mere delay set aside, 349; where several plain- 
tiffs in error, 349 ; form of assignment, 349 ; error in out- 
braneli of record, as where no warrant of attorney, 349 ; 
when certiorari necessary, 349; practice as to, 349; writ 
of, 350 ; assignment of want of warrant of attorney, when 
not allowed, 349; want of continuances, 349; notice of 
assignment to opposite attorney, 350^ amendment of, 
850. 

Plea , fyc., to assignment , 350; comlnon joinder, 350; when 
sufficient or not, 350; form of, 350; special plea, when 
used or not, 351; form of, 351; replication, 351; de- 
murrer, 351; practical directions, 351, 352. 

Argument , 352; entry of cause for, 352; delivery of paper 
books to judges, 352; practical directions, 352; course of 
counsel on argument, 352; judgment on, 353. 

Judgment on , form and nature of 353 ; for defendant in error, 
353; for plaintiff' in error, 353; judgment cannot be re-* 
versed for part, and affirmed for residue, 354; distinctions 
therein, 354. Writ of inquiry, 353. 

Interest on judgment when allowed, fyc., 354. 

Costs, 350; on judgment for defendant below, 356; for plain- 
tiff below, 350; on reversal, 356. 

Signing of judgment, directions* as to, 357. 

Execution in, 357 ; directions as to, 357. 

destitution, fyc., 357 ; injunction not to commit waste, 357. 

Error, to the House of Lords, after affirmance or reversal in Exche- 
quer Chamber. *>. 

In what cases it lies, 357, 358; the writ, 358; how sued out, 
358; allowance of it, and how far a supersedeas, 358, supra; 
bail, 358, supra ; certifying or transcribing the record, 358, 
supra; proceedings after, 359; assignment of errors, 359; prac- 
tice as to, 359; vrhat may be assigned, 348, 349; form of, 349; 
certiorari, when requisite, 360; proceedings after assignment, 
360 ; joinder in error, 360 ; argument, 361 ; course as to, 361 ; 
judgment, &c., 361; remittitur on, 362; costs, 361; execu- 
tion, 362; restitution, 357,362, 363. 

Error, from inferior court to the court of King’s Bench. 

In what cases it lies, 330, 331, 362; the writ, 362; teste and 
return, 362 ; how sued out, &c., 362 ; bail, 362 ; certifying 
or transcribing the record, &c., 362 ; scire facias quare exe- 
cutionem non, 363; when to be issued, 363; form of, 363; 
practical directions as to, 364; judgment of nonpros for not 
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assigning errors, 365 ; assignment of errors, 365 ; alleging di- 
minution, not allowed, 365 ; unless in error from county pala- 
tine, 365; joinder in error, &c., 349; scire facias ad audien- 
dum errores, 365; when to be issued, 365; seldom used, 366; 
plea, &c., 366; entry of the proceedings upon record, 366; 
argument, 366; course as to, 366; moving for concilium, 366; 
judgment, 367 ; interest and costs, 367 ; execution, &c\, 367 ; 
restitution, 357. 

Error, to the House of Lords, after judgment of inferior court affirm- 
ed or reversed in King’s Bench, 367. 

Error, coram nobis. 

Proceedings to the assignment of errors, 367; in what, cases 
writ lies, 329, 367; to reverse outlawry, 710, 712; the 
writ, 36^, 368; how sued out, 368; bail, 368. 
Proceedings from the assignment of errors to execution, where 
the errors are hiatter of law, 369; assignment of errors, 
369 ; plea, &c., 369 ; entry of the proceedings on record, 
370; argument, 370; judgment, &c., 370; execu- 
tion, 370. 

Proceedings from the assignment of errors to execution, where 
the errors are matter of fact, 370; assignment of errors, 
370; plea, &c., 371 ; issue, &c., 372; entry of the pro- 
ceedings upon record, 372; record of nisi prius, 372; 
trial, &c., 372, 373; verdict, 372. 

^rngfrom counties palatine, 331, 362; from the courts in Scot- 
^jppid, 331, 362; from the courts in Ireland, 331, 362; from 
the Cinque Ports, 331, 362; from the court of Stannaries, in 
Cornwall, 331, 362; from the courts in London, 331, 362. 

Error upon judgment in eject ment, 552. 

Error upon judgment in scire ftcias, 615. 

Error, reversing outlawry by, 7 U 10, 712. 

Error, writ of tam quam, 332, 336. 

Errors, plea of release of, 351, 352; effect of, in warrant of attor- 
ney, 492. 

Escape on mesne process, what, 128; out of rules of K. B., 647; 
consequences of it, 128, 129; retaking after, 128; render af- 
ter, 425; breaking open doors, 120; in case of defendant’s ill- 
ness, 131 ; action for escape, 127, 128, 129, 633; when and how 
brought, 127, 129, 633; pica, 634; damages in, 31 1 ; sheriff’s 
remedy against defendant after, 129; obstructing sheriff, &c., at- 
tachment for, 129 ; indictment for, 647. 

Escape on final process, what, 411; out of rules of K. B., 647 ; re- 
taking after, 411; searching for detainers, 412; demanding 
production of prisoner, 634 ; remedy for, 412, 633; plea, 634; 
change of venue, 728; particulars of demand, 773, 774; amend- 
ment in, 838; render after, 425; indictment for, 647; attach- 
ment for, 129. 

Escape, action against marshal for, 633, 647; how to proceed, 633; 
compelling him to allow inspection of habeas and committitur, 
&t\,634; demanding production of prisoner, 634; side bar rule 
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to bring defendant into Court, &c. 634; particulars of de- 
mand in, 773, 774; amendment in, 838. 

Escheat, lord claiming by, admitted to defend in ejectment, 541. 

Essoign day, how far done away with, &c., 56, 57 ; statement of de- 
fendant’s being alive on, in affidavit for judgment on old war- 
rant of attorney, 499; service of declaration in ejectment before 
it, no longer requisite, 533. 

Estate, what estate may be sold under a fi. fa., 391; of tenant by 
elegit, 405; his remedy upon eviction, 406. 

Estoppel, from taking advantage of misnomer, 100. 

Estreats, clerk of, 9. 

Eviction of tenant by elegit, 406. 

Evidence, generally. 

Records , 228 ; opposite party should be required by notice to 
admit, 228; otherwise costs of proof not allowed, 228; 
public statutes, 229; private stamtes, 229 ; records of the 
King’s Courts, 229 ; when complete, 229 ; when record it- 
self must be produced, 229; when examined copy, 229; 
when office copy suffices, 229; verdict how proved, 230; 
decree in Chancery, 230; proof of trial had, 230; postea, 
230; writ, 230 ; elegit, 230; judgment of House of Lords, 
230; convictions before justices, 230; indictments, 230; 
minute book at sessions, 231 ; fines, 231 ; recoy^ies, 231 ; 
deeds enrolled, 231 ; how to prove examined <k>py,;231 ;* 
letters patent, 231; variances in records amendable at|fisi 
prius, 282. "f 
Matters quasi of record , 232; opposite party should require 
admission of, 232, 228; proceedings in parliament, 233; 
proceedings in Courts of Equity, 233; bill, 233; answer, 
233; depositions, 233; decree, 233; will, remaining in court, 
234; proceedings in courts pf law, not being records, 234. 
examinations of witnesses, 234; rules, 234; judge’s or- 
der, 234 ; affidavits, 234 ; proceedings before commission- 
ers of bankrupt, 234; proceedings in insolvent court, 235; 
proceedings in ecclesiastical courts, 235 ; libel, answer, and 
depositions, 235 ; probates of wills, 235 ; letters of admin- 
istration, 235 ; proceedings in admiralty courts, 235 ; pro- 
ceedings of inferior courts not of record, 235 ; of county 
court, court baron, &c., 23J5; rolls of such .court, 236; 
award, 236; proceedings in foreign courts, 236; law of 
foreign country, 236; books, &c. in herald’s office, 236; 
old terriers, surveys, and maps of manors, &c. 237 ; 
inquisitions, and public surveys, 237 ; doomsday book, 
237 ; parish registers, certificates, &c. f 237 $ ship’s regis- 
ters, &c., 237; corporation books, &c. and books of pub- 
lic companies, 237 ; the pope’s bulls and licenses, 238 ; 
public acts of state, 238; variances, amendments of, at 
nisi prius, 282. 



Written instruments of a private nature , 238 ; summons should 
be taken out requiring opposite party to admit, 238 ; 
deeds, 238 ; when must be produced, 238 ; how produc- 
tion compelled, 238; proof of execution of, how, 239; at- 
testing witness must be called, 239 ; when dispensed with, 
239, 240, 241; wills of lands, 241; mode of proving 
hand- writing, 242; writings not under seal, 242; when 
must be produced, *242 ; when attestipj, witness must be 
called, 242; bills of exchange 'and notes, 242; books of 
accounts, &c., 243 ; tradesmen’s books, 243 ; land tax, &c. 
books, 243. Notice to produce papers, &c., 244; in what 
cases requisite, 244; time of seHfice of, 244; proceedings 
on at trial, 2.45; if not complied with, secondary evidence 
admitted, 245; mode of compelling opposite party to pro- 
duce, 245. Variances, amendment of, at trial, 245, 282. 
Parol Evidence and Interrogatories , 245. Process against 
witnesses, 245r; subpoena, 245; practical directions as to, 
246; how and when to be served, 246; subpoena duces 
tecum, 246; liow complied with, 246, 247 ; habeas corpus, 
when requisite, &c., 247. Privileges of witnesses from ar- 
rest, 247, 115. Penalty for not obeying the subpoena, &c., 
247, 248 ; attachment, 248. Witnesses’ expenses, 248 ; 
what and when to be tendered, &c., 248, 249. Examina- 
tion of witnesses upon interrogatories, 249. See “ Inter- 
rogatories .” 

Evidence, in an action by attorney for costs, 52. 

Evidence, upon executing a writ of inquiry, *5 1 7, 525. 

Evidence, demurrer to, 283, 297. See “ Demurrer to Evidence ” 

Examination* of attorney before admission, 21. 

of bail on opposing them, 166. 

of witnesses, 277* — 281 ; the like upon the voire dire, 

278; of witnesses on interrogatories, 249,250; of witness at 
former trial, how proved, 234 : privilege from arrest while at- 
tending, 114, 116. 

- on interrogatories on attachment, 936; in other cases, 

249. 

Examined copy, see “ Evidence ” 

Examiner, 12. 

Excepting to bail, 159; the lijce in country cases, 177 ; the like in 
error, 345; enteriflg and notice of exception, 159, 160; costs 
after, 157, 158, 1?4. 

Exceptions, making of, in margin of demurrer books, 478. 

Exception, day of, 57. 

Excessive damages, 311, 312; new trial in case of, 818. 

Excessive levy, 491, 501, 502. 

Exchequer, error to and from court of, 335, 357. See “ Error , Writ of” 

Excise officers, see “ Customs .” 

Exclusive, when time reckoned exclusive, 58. See (( Time” 

Excommunicated person cannot be a juror, 299. 
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Execution, writs of, generally. 

When and hy whom to be sued out, 373; as soon as final judg- 
ment signed, 373; where judge certifies for immediate ex* 
ecution, 373; on writs of inquiry, 373; in certain eject- 
ments, 373; on interpleader act, 374; where agreement 
not to issue, 374; or injunction, 374; pending error, 338; 
374 ; after a year and a day, 374 ; in case of death, 374, 
489, 499, 495; where leave of court necessary, 375; on 
warranPbf attorney, 501 ; on cognovit, 489, 490; where 
demand necessary before issuing, 502; in case of several 
actions on same instrument, &c., 375 ; by new attorney 
without changing, 37. 

What writs , 375 ; how many running together, 375 ; executing 
two at once, 375 ; where party must wait* till return before 
issuing another, 376. 

Form of, and for what sum, 376, 501, 502; must agree with 
judgment, 376, 502; on judgment against several, 37*$; on 
death, 377 ; special execution not warranted by general 
judgment, 377 ; amendment of defect, 377 ; form of writ in 
different actions, 377 ; in action against clerk of company, • 
&c., 378; in several actions against several for same debt, 
378; on warrant of attorney, 502. 

Direction , teste , and return of, 378 ,* amendment of, 378, 851. 

Amendment of, 850, 379, 377. 

From what time it binds defendant's property , and priority of 
writs, 379; the judgment, and not the writ, binds lands, 

379 ; chattels bound by the delivery of writ to sheriff, 379; 
when otherwise, 379 ; after sale in market overt, 379 ; on 
two writs, which should be first executed, 379, 380. 

When , where , and how executed, 380 ; any time before return, 

380 ; at night, 380 ; not on Sunday, 380 ; on death of par- 
ties, 380, 381; sheriff going out of office, 381; where 
executable, 381 ; removal of cause from inferior court to 
have execution, 719; entering and continuing on premises, 
381; breaking open doors, 381, 554, 555; execution not 
vitiated by, 382; palaces, 382; in courts of justice, 382; 
in the tower, 382 ; showing warrant, 382 ; declaring con- 
tents of, 382; not to be executed before warrant in officer’s 
hands, 383. 

Sheriff’s duty in dase of adverse tlaims, 756, 3 $3. 

When and how returned , and effect ofteturn, 383 ; not usual 
to return, 383; except elegits, 383; sometimes advisable 
to compel return, 383; who may compel return, 383; after 
payment or compromise, 3g3; where special bailiff executes, 
383 ; where collusion, 383; how to act if improperly ruled 
to return, 383; when sheriff compellable, though out of 
office, 383; mode of compelling return, 383, 131 — 135; 
attachment for not returning, 384, 131 — 135 ; who to make 
the return, 384, 132 ; when attorney may make, 384; the 
different returns, 399, 406, 413; on bailiff of liberty exe. 
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cuting writ, 384; return of rescue, 384; return made on 
back of writ, 384; or, if long, in a schedule, 384; filing of 
return with custos brevium, 384 ; the general requisites of 
the return, 384; sheriff to put his name to, &c,, 384; in 
case of new sheriff, 385 ; if return not sufficient, attach- 
ment may issue, 385 ; formal defect, when and how cured, 
385 ; effect of return, 385 ; how far conclusive, 385 ; return 
prima facie evidence of the facts contained in it, 385 ; ac- 
tion for false return, 385. 

Poundage and expenses of execution , 385 ; at common law, she- 
riff not entitled to, 385 ; statutory provisions, 386, 387 ; 
amount of, 386, 387 ; when leviable, 386, 387 ; expenses 
of sale by auction, 386; of keeping possession, 386; when 
no poundage on ca.sa., 387 ; sheriff’s remedy for poundage, 
&c., 387 ; party’s remedy for extortion, &e., 387. 

How far a discharge ‘of judgment, 387, 401, 407, 414; death of 
.-I, defendant in, 414; entry of satisfaction on roll, 437, 
Contribution, 388 ; action for, 388. 

Irregular execution, and restitution after, 388 ; setting aside, 
388; application for, 388, 782; restoring goods, &c., 388; 
restraining bringing action, 388; who may justify under, 
388; purchaser gains a title, 3S8. 

Execution, by fieri facias, 389; see “ Fieri Facias .” 

.Execution, by elegit, 402 ; see “ Elegit.” 

Execution, by levari facias, 408 ; see “ Levari Facias .” 

Execution, by capias ad satisfaciendum, 408 ; see “ Capias ad Satis- 
faciendum.” 

Execution, for defendant, 414, 386. 

Execution, in actions against peers, &c. 618; in actions against cor- 
porations, 621; in actions .against hundredors, 628; in actions 
against attornies, 633; in actions against bankrupts, 685, 688, see 
“ Bankrupt in actions against executors or administrators, 06 7 ; 
in actions against an heir on the bond of bis ancestor, 672; in 
actions against prisoners, 642, see “ Prisoner;” in actions by 
and against husband and wife, 679, 680. 

Execution, in ejectment, 553; in replevin, 594; in scire facias, 616. 

Execution, upon a judgment of nonpros, 792; upon judgment on a 
warrant of attorney, 501. 

Execution, after writ of error determined, 357, 361 ; after allowance 
of writ of error, in what cases irregular, 338. 

Execution, removal of* cause from inferior court to have execu- 
tion, 719. 

Execution, against bail, 434. 

Execution of a deed, & c., bow proved, 239, 242. 

Executione judicii, writ de, 363. 

Executors or administrators, 

Actions by, 661 ; what rights of action survive to, 876; may now 
sue in debt on simple contract, 876; limitation of actions, 
661; process, 666; description of plaintiff in, 661, 101, 
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443; affidavit of debt by, 661, 84; executors holding to 
bail, without probable cause, within 43 Geo. 3, c. 46, 661; 
judgment as in case of a nonsuit allowed in, 805; death of 
plaintiff after arrest, executors may again arrest, 662, 77 ; 
not necessary for executor of attorney to deliver bill of 
costs, 662, 46, 49; declaration by, 662, 101, 190, 443; 
payment into Court, 662; subsequent proceedings, 662; 
scire facias to revive judgment, 601 to 604, see “ Scire 
Facias costs, 662; now liable for, as other plaintiffs, 662, 
663; security for costs, 663; writ of error by, 326. 

Actions against, 663; what actions survive against, 876, 877; 
not within courts of conscience, 663; may be sued in supe- 
rior court, however trifling the action, 663; attorney, exe- 
cutor, loses his privilege, 603 ; action not maintainable until 
proof of will, or acting by him as executor, 663 ; limitation of 
actions, 663; process, 663; description of defendant in, 663, 
101, 102; cannot in general be held to bail, 663; ded&ffc*- 
tion, 663, 101, 190, 443; plea, 663; amendment of, 641; 
judgment by default, an acknowledgment of assets, 663, 
664; pleading false plea, 664; what pleas need not he 
signed or filed, 664, 207 ; judgment of assets in futuro, on 
plene administravit, &c., 664; when advisable to with- 
draw pleas, 664; costs of, 664; when and how he may 
suffer a judgment to another creditor, and defeat plaintiff, . 
665; when Court will restrain plea of, 200; plea of judg- 
ment puis darrein continuance, 665; warrant of attorney 
by one of several executors, & c., 665, 497, 501; verdict, 
665, 287; judgment against, form of in ordinary cases, 
665; judgment, on plea of judgment recovered against 
himself, 665 ; when liable $e bonis propriis, conditionally, 

665, 666; when so liable absolutely, 666; after interlocu- 
tory judgment, writ of inquiry, &c., to be executed, 666; 
devastavit by its effect, 73. Costs, 666; costs on verdict 
for defendant, 666; costs on judgment of assets in futuro, 

666, 667; costs on pleading a false plea, 667, 664, 666, 
Execution, 667; ca. sa. against, 409, 667; fieri facias de 
bonis testatoris, 667; when a fieri facias de bonis propriis, 

667, 668; return of devastavit, 667. Scire fieri inquiry, 
667; costs on, 668. 

Scire facias , fyc., by or against , after death of testator, after final 
judgment, 601, 602, 879; the like after death, between 
verdict and judgment, 603, 878; the plea after death, be- 
tween interlocutory and final judgment, 604, 879; the 
like on death of one of several defendants, &c., 605, 879; 
probate, when necessary to be taken out before scire fa- 
cias, 601. 

Attachment against , for non-performance of award, refused, 928. 

Executor of attorney, need not deliver bill, 46; but bill may be taxed, 

49; costs of taxation, 51; lien of, &c., 54. 
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Exemplification, proof by, 230, 231. 

Exeter, direction of writs to, 98. 

Exigenter, 12, 704; see “Filacer” 

Exigi facias, to outlaw a party, 704; proceedings on, 704, 
Exoneretur, entered on the bail piece, in what cases, &c., 162, 174, 
415; mode of obtaining, on render, 424. 

Expenses, of arrest on capias, 111, 112; of witnesses, 248, 249; of 
execution, .385, 386; see “ Poundage .” 

Explanation of declaration in ejectment, on service of, 534. 

Extent, bill for business done under, must be delivered, 45. 

Extortion, of officers of court, 7, 8; attorney sending letter to extort, 
41; of sheriff, &c., 128, 387. 

Extra costs, 318 ; when recoverable in action for mesne profits, 571 ; 
see “ Increasing.” 


- F. 

False imprisonment, when sheriff, &c. liable to, on arresting privi- 
leged persons, 69, 71, 113; on arresting under a misnomer, 
101 ; in case of arrest without warrant, 113 ; in arresting after 
an escape, 128; new trial for excessive damages in action for, 
818; costs in, 856. 

False judgment, writ of, 4, 325. 

.False plea, 203; by executor, 664, 666,668; by heir, &c., 670; see 
“ Sham Plea” 

False return, on mesne process, when sheriff liable for, 134 ; on final 
process, 380 — 385, 399, 413; change of venue in action for, 728; 
see “ Escape 

False swearing, see “Perjury ” 

False verdict, jury when punishable for, 286. 

Fast day, when reckoned in proceedings, 58. 

Fees, see “ Attorney” “Counsel;” of officers of court, 6, 7, 8; on pay- 
ing money into Court, 181; of sheriff on arrest on capias, 112; 
on execution, 385, 386, 387; sheriff's remedy for, 387; may 
detain defendant for, 128 ; but attorney cannot, 128 ; allowance 
to sheriff on deposit of money in lieu of bail, 127 ; remedy for 
extortion, 8, 387. 

Feigned issue, in w hat cases ordered, 4G3; to try if warrant of at- 
torney forged, & c., 496; the issue, 464; nisi prius record, 464; 
trial, 465; postea, &c., 465; new trial on, 466; subsequent 
proceedings, 467. 

Felony, proceedings against liundredors in case of, 621; staying pro- 
ceedings pending indictment for, 7 55; security for costs in ac- 
tion by convicted felon, 763. 

Feme covert, &c., see “Baron and Feme;” cannot be holder) to 
bail, when, 71, 72; when discharged from arrest, 72; must ap- 
pear in person, 33; warrant of attorney by, 495. 

Fiat of Judge, rules obtained on, 891, 897. 

Fictitious attestation, proof in case of, 240. 
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Fictitious bail, see “Bail.” 

Fictitious plea, 203 ; see “ Sham Plea ” 

Fieri facias, generally, 389, see “ Execution .” 

What, and form of 389; direction, teste, and return, 389, 378 ; 
must pursue judgment, 3S9, 378 ; alias and testatum writs, 
when and how issuable, 389; suing out several together, 390, 
375; whenseeond writ not issuable till return day, 390, 376. 

When to be sued out , 390, 373, 374. 

How sued out , and hope indorsed, 390 ; practical directions, 390. 

When and where , and how executed, 389; in general, 380, 
381; entering and remaining on premises, 381, 390; when 
doors may he broken open, 381 ; showing the warrant, &c., 
382; mode of seizure, 390; what a good seizure, 390; 
how to take care of the goods, 390, 391; rescue, 390; 
sheriff cannot himself keep the goods, 39l ; must sell them, 
391; mode of sale, 391 ; selling at less than best price, 
391; delaying sale, 391; what may be seized and sold, 
391 — 398; what estates or terms, 391; annuity, 391; 
fixtures, &c., 391 ; crops, 392; personal chattels, 392; 
goods in use, 392; goods pawned or leased, &c., 392 ;• 
goods in custody of law, 392 ; goods which cannot be sold, 
392; deeds, writings, hank notes, &c., 392; money, 392; 
goods as to which sheriff has before returned nulla bona, 
392; goods on which plaintiff a lien, 392; goods sold or 
assigned by defendant, 392 ; where fraudulently, &c., so, 
398 ; goods of woman apparently wife, 393 ; goods of feme 
covert, 393 ; goods of testator, &c., 393 ; goods of a stran- 
ger, 393; sheriff considered a trespasser, 393, 394; when 
sheriff should impannel a jury, 394 ; effect of, 394; goods of 
a bankrupt, 394; after act of bankruptcy, 394; in two 
months before fiat, 394 ; on judgment on warrant of attor- 
ney or cognovit, 395, 396 ; goods acquired since bank- 
ruptcy, 396; goods of insolvent, 396, 397; how executed 
in cases of insolvency, 396, 397 ; goods of partners, 397 ; 
how executed in cases of partnership, 397 ; in case of 
death, 393, 397, 377; landlord's claim for rent, 397; 
taxes, 398 ; poundage and expenses, 386, 398 ; refunding 
surplus, 398; purchasers gain indefeasible title, 398; un- 
less writ void, 398; bonds of indemnity to sheriff, 399; 
tender of debt and costs tt) sheriff, 399 ; bound to accept, 
399; a trespasser if he does not, 399. 

From what time it binds defeiidant's property , and priority of 
writs, 379, 399. 

When and how returned , 399; how sheriff may be compelled 
to return, 383; how return to he made, 384; attorney may 
return it, 399; when return unnecessary, 399, 383; duty 
of sheriff on adverse claims, 399; return must he true, 
399; effect of return, 399; how far return conclusive, 
385, 399; what return should be made, 399, 400. 
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Poundage and expenses ow, 385, 386, 400. 

What writs may issue after it , <^r., 400; alias or testatum 
writs, 400, 375 ; in case of levy of part, 400, 376; writ of 
venditioni exponas, 400; when issuable, &t\, 400; proceed- 
ings on, 400, 401; where sheriff goes out of office, 401; 
issuing a distringas, 401 ; elegit, 401; ca. sa., 401. 

/ low far a discharge of judgment , 401, 402; when goods to 
amount of judgment, seized, 401, 402. 

Remedy for amount levied, 402 ; relief of defendant after seizure, 
402 ; sheriff acquires special property in the goods, 402 ; 
summary application for account against sheriff, 402; ac- 
tion against sheriff for account, &c., 402; sheriff may de- 
duct poundage, &c., 402; where special bailiff appoint- 
ed, 40$, 

Contribution , 388, 402. 

Irregular ft. fa., 388, 402, 782. 

Restitution , 388, 402. 

Fieri facias, in particular cases, see the different titles throughout the 
Index. 

‘ Fieri facias, de bonis ecclesiasticis, 695. 

Fieri feci, return of, 399. 

Figures, statement in, sufficient, 105, 446. 

Filacer, 12; what writs he is to sign, 12; proceedings with, on out- 
lawry, 703, 704, 705, &c. 

Filing, of warrant to prosecute, 35; of affidavit of debt, 82, 94, 109; 
of affidavits on motions, &c., 882, 884, 905; of bail-piece, 174, 
177; of recognizance of bail, 174, 177 ; of declaration, when 
must he, 191; of pleas, 207, 208; consequences of not filing, 
207, 208,209; of replication, 207, 208, 212; of demurrer, 475; 
of cognovit or warrant of attorney in case of bankruptcy, &c. 
488, 489, 497; of writ of execution within a year and day, 374. 

Final judgment, see “ Judgment when considered as signed, 319; 
after writ of inquiry, 519; of inquisition, defendant a right to 
have it, 519; of writs of pone, re fa. lo., accedas ad curiam, &c. 
581. 

Fine, for not taking out regularly attorney’s certificate, 25; capiatur 
pro fine, statement of, in judgment, 320. 

Fine of lands, how proved, 231 ; entry to avoid, 528. 

Fixtures, sale &c. of, under fi. fa., 391; under elegit, 404. 

Foreign attachment, attorney ifbt privileged from, 31; when defen- 
dant may he arrested a second time after, 76. 

Foreign country, see “ Residence laws of, as to arrest, not avail- 
able here, 68, 71, 76; affidavit of debt on, 85; laws, &e. of, 
how construed, 68; how proved, 236; affidavit of debt in, 87, 
92, 98; statement in such affidavit of value of money, 87; no- 
tice of trial in case of defendant’s being there, 223; attesting 
witness residing abroad, proof in case of, 240; examination of 
witness in, on interrogatories, 250, 252, 254; limitation for writ 
of error by person in, 325 ; service of declaration in ejectment, 
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where tenant abroad, 532, 533; outlawry of person in, 710; de- 
tention of principal in, no ground for enlarging time to render 
principal, 419; does not discharge bail, 428. 

Foreign courts, proceedings in, how proved, 236. 

Foreign judgment, reference to compute, or writ of inquiry inaction 
on, 510, 511. 

Foreign money, reference to compute or writ of inquiry in action 
for, 510, 511. 

Foreign proclamations, wrijt of, 705. 

Foreigner, see “ Foreign Country arrest of, 67, 68; description of, in 
affidavit, 83; jurat in affidavit by, 91; may be rejected as bail, 
169; security for costs in action by, 762. 

Forfeiture, ejectment for, 559, 560, see “ Ejectment particulars of, 
774; of bail-bond, 139, 104; of replevin’ bond* 595. 

Forgery, by an attorney, how punished, &c., 38, 43; of counsel’s 
signature, 41 ; when defendant gets drtchnrged from fraud, &c., 
may be arrested a second time, 75, 76; proof of handwriting 
by person skilled in detecting forgeries, 242; feigned issue to 
try if warrant of attorney forged, 496; of process of court, at- 
tachment for, 933; of deeds, jurisdiction of the court in action 
for, 2. 

Forswearing, see “ Perjury .” 

Forthwith, meaning of, 211. 

France, see “ Foreign Country ” 

Franchise, writ how directed and executed within, 98, 118. 

Fraud, jurisdiction of court in actions lor, 2; in procuring admission 
as attorney, 22, 41; of attorney, when Court will punish him, 
42; married woman using, may be holden to bail, 72; in cases 
of fraud, when defendant may be arrested a second time, 75 ; in 
procuring justification of bail, &c t , 175; in release by co-plaintiff 
setting it aside, 286, n. ( m ); in sale of good>, they maybe seized 
in execution, 379, 392, 393; in action for false return, sheriff 
cannot impeach judgment on ground of fraud, 399; setting 
aside warrant of attorney for, 496; defendant not allowed to 
prove it on execution of writ of inquiry, 518; payment into 
Court, when estops defendant setting up, 741, 742; new trial 
on verdict obtained by, 821, 827. 

Frauds, statute of, see “ Statute of Frauds 

Freehold and freeholder, bail must be freeholder or housekeeper, 166, 
168; proof of will*, 241 ; fixtures*cannot be taken in execution, 
391, 392; county court, &c. cannot proceed in question of, 580. 

Freight, affidavit of debt for, 87. 


G. 

Gaming, arrest in action by loser at, allowed, 81; keeper of gaming- 
house may be bail, 170; warrant of attorney to secure gambling 
debt set aside, 496; staying proceedings pending indictment for a 
cheat, 755. 
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Gaol and gaoler, see “ Prison of King's Bench ,” “ Prison ,” “ f*ri- 
soner” “ Turnkey” 

Gazette, proof of, 238* 

General issue, when and how pleaded, &c., 207, 204 ; who to begin 
at trial on, 275. 

General verdict* 302 ; the like, subject to a special case, 305. 

Gentleman of king’s privy chamber, privileged from arrest, 65. 

Gloucester, direction of writs to, 98; statute of Gloucester, 864. 

Good faith, staying proceedings where action against, 754; action on 
bail-bond, &c., against, set aside, 144, 416; writ of error against, 
when quashed, or no supersedeas, 332, 340; execution against, 
374, 491 ; on setting aside execution against, Court will not re- 
strain bringing action, 388. 

Good Friday, when reckoned in proceedings, 58, 160, 197. 

Good jury, order for, on writ of inquiry, 514, 525. 

Goods sold, arrest for, 79 ; not for goods bargained and sold, 79; af- 
fidavit of debt for, 84, 88; payment into Court in action for, 741 ; 
evidence on writ of inquiry for, 517, 518. 

Grand juries, clerk of the, 10. 

Gratis, rejoining, &c., meaning, &c., of, 201, 213. 

Growing crops, salej &c. of under fi. fa., 392, 393, Addenda; dis- 
tress on, 573, 574. 

Guarantee, retainer of attorney, what sufficient, 33; given for attor- 
. ney’s bill, bill need not be delivered, 46; arrest on, when al- 
lowed, 80; payment into court in action on, admits guaran- 
tee, 741. 

Guardian, appointment, &c. of, for infant plaintiff or defendant, 674, 
676; liability for costs, &c., 674, 675, 677 ; cannot be a witness, 
675. 


H. 

Habeas corpora, on attachment, 138. 

Habeas corpus cum causa, 

To receive prisoner into custody of Marshal , 714; by defen- 
dant himself, 714; by plaintiff td declare against him, 714; 
but this n6 longer requisite, 714; for bail to render princi- 
pal, 420, 421, 714; how writ obtained, 715; form of, 715; 
how executed, 715; commitment on, 715; other proceed- 
ings, 716. 

To remove causes from inferior Courts , 718; when it lies, 718, 
719; effect of, 718, 714 ; form of, 719; how sued out, 720; 
when and how delivered to judge of inferior courts, 720; 
how obeyed and returned, 720; bail and appearance on, 
720; how bail put in, 721 ; where several defendants, 721 ; 
exception to, 721; notice of justification, 721 ; justification, 
721 ; liability of bail, 721 ^ filing common bail, in nonbail- 
able actions, 721; procedehdo, 722; when granted', 722; 
how obtained, 722; how sued out, 722; after cause re- 
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manded, cannot afterwards be removed, before final judg- 
ment, 722; proceedings after removal, 722; compelling 
plaintiff to proceed, 722; declaration, 723; time for plead- 
ing, 723; costs, 723. 

Habeas corpus ad respondendum, to remove prisoner into custody of 
marshal, 7 1C; to charge defendant with process in civil action, 
when in custody on criminal account, 638; no longer requisite 
to charge prisoner with a declaration, 641, 644, 716; form of, 
716; how sued out, &c., 716, 715;* proceedings on, 716. 

ad satisfaciendum, to charge defendant in execution, 

643, 716; form of, 716; how- sued out, 715, 716; proceedings 
on, 716. 

ad testificandum, 247; witness examination act, 251, 

253. 

Handwriting, how proved, 242. 

Habere facias possessionem, 553, 554. 

Headborough, see “ Constable .” 

Heir, 

Action against, 669; when liable, 669; how to be sued, 669; 
process against, 669; pleas, &c., by, 669; parol cannot de- 
mur, 669; What pleadable in general, 669, 670; plea of 
riens per descent, need not be signed, 207, 670; confess- 
ing action, 670; replication, 670; issue, 671; verdict as 
to value of lands, 67 1 ; judgment when general, 67 1 ; when 
special, 671; execution against, 672; when cannot be ar- 
rested on ca. sa., 400. 

Scire facias, <$r., against. Scire facias and execution by and 
against, after death of defendant; after final judgment, 601, 
602, 879; the like after death between verdict and judg- 
ment, 603, 878; the like after death between interlocu- 
tory and final judgment, 601, 879; the like on death of 
one of several defendants, 605, 879. 

Other matters as to. Fixtures going to, cannot be sold under li. 
fa., 391 ; writ of error by, 326; admitted to defend in eject- 
ment, 540; not within 1 Geo. 4, c. 87, 563. 

Herald’s office, books, &c. m, how proved, 236. 

Highway, distress for rent cannot be made on, 573. 

Hire, affidavit of debt for, 87, 88 ; sale under fi. fa. of goods let, 392. 

History, proof of, 238. 

Holidays observed by the court, 7; observed by its officers, 7, 8; 
of master in taxing costs, 13, 318. 

Holland, see “ Foreign Country.” 

Homage, proof by foreman of jury of, 235. 

Houses of parliament, see “ Members of Parliament” tl Peers, fyc.;” 
journals of, how proved, 233; their judgments, liow proved, 
230. 

Housekeeper, bail must he, 166, 168; juror must be, or occupier 
&c., 291. 

VOL. II. 
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Hundredors, actions against, on riot act, &c., 621; when liable, 621; 
statutes as to, 621; proceedings against them under the statute, 
626; examination before magistrates, 626; limitation of action, 
627; process against, 627, 441; service of writ on, 627, 450; 
cannot be arrested, 73, 409 ; appearance and defence by high 
constable, &c., 627 ; declaration against, 627 ; judgment by de- 
fault, 627 ; plea, 627 ; amendment, 627 ; hundredors made wit- 
nesses, 627; plain^ff’s damage must exceed 30/., 628; costs, 
628; execution by fi. fa., &c., 628. 

Husband and wife. 

Actions by, 678; when both ought to join in, 678 J when hus- 
band may sue alone, &c., 678; consequences of mistake, 
678; plea in abatement, &c., 678; marriage pending suit, 
678; scire facias on death of feme covert, 605; scire fa- 
cias in case of marriage of, 605, 601; execution on non- 
suit, 679. 

Actions against, 679; when to be sued jointly, 679; when not, 
679; consequences of mistake in, 67 9; plea in abatement, &c., 
679; process against, 680; arrest of wife, 680, 71; common 
appearance by husband for wife, 680, 33; service of process 
on, 68% 450; outlawry, 680; wife sued alone, cannot ap- 
pear by attorney, 680, 33, 471 ;. execution against, 680; 
when wife’s property may be taken in, 393 ; ca. sa. against 
husband and wife, 680, 408; death of husband before ex- 
ecution, 680 ; ca. sa. against wife only, if she marry after 
action brought, 681; scire facias on marriage, 605, 601. 
Other matters as to , writ of error in case of, 327, 329, 368, 370; 
when writ of error abates by marriage, 334; limitation of 
writ of error by, 325; warrant of attorney to or by wife, 
495, 496, 497; service of declaration in ejectment, 531. 

Hustings, proclamations at, to outlaw a party, 704, 705. 


I. 

Idem sonans, sufficient in all cases, 99. 

Idiots, see “Lunacy;” actions by and against, 690; must sue and 
defend in person, 33, 691 ; when may be held to bail, 73; court 
will not discharge on arrest, 691 ; bail not discharged by in- 
sanity of principal, 428, 690; render of, by bail, 690, 419; ser- 
vice of ejectment, 532; limitation of writ of error by, 325. 

Ignorance, when attorney liable for, 41. 

Illegal arrest, 75, 76; when defendant may be detained on, 77. 

Illegal contract, arrest on, 79; warrant of attorney to secure, set 
aside, 496; payment into court in action on, &c., 741. 

Illiterate person, affidavit of debt by, 91. 

Illness, excuse for attorney not taking out certificate, 25 ; for not 
taking defendant to gaol, 131; return of, to capias, 134; on 
ca. sa., 413; time to justify bail, in case of, 153, 171; of witness, 



Index . 


999 


interrogatories, &c., 250 — 253; of juryman, 285; no ground 
for enlarging time for bail to render principal, 419; of attor- 
ney putting off trial for, 798. 

Immaterial issue, consequences, of, 844; repleader on, 844. 

Immediate execution, 317. 

Immorality, warrant of attorney set aside for, 490. 

Impannelling jury, 394, 404; see “Jury” 

Imparlance, abolished in personal actions, oommenced by new pro- 
cess, 195, 470; in entry of pleadings, in issue, 216; in eject- 
ments, 545, 546; in scire facias, 615; in replevin, 586; when 
defendant entitled to, 586, 587; consequence of pleading, &c., 
without, 587, 589; general imparlance, 588; special imparl- 
ance, 588; general special imparlance, 588; consequence of 
imparlance improperly obtained, 589. 

Impartial trial, award of venire in local action, ift case of, 869, 
217; change of venue in case of, 728, J30. 

Imperative, when statute is so, 97, 106, 123. 

Implied confession of action, 491, 503. 

Impounding goods, under fi. fa., 390, 391; under distress, 574. 

Impressment, see “ Soldiers ,” “ Sailors.” 

Imprisonment, see u False Imprisonment;” what«Oa.ounts to arrest, 

120. * 'f 

Incipitur, entry of issue, & c. on roll, before passing nisi prius 
record, 221, 256; making incipitur &c., after judgment in nul 
tiel record, &c. 483, 480; incipitur, &c. on judgment on cog- 
novit, 490; on judgment on warrant of attorney, 500; on judg- 
ment by default, 505. 

Inclusive, when time reckoned, 58; see u Time” 

Incompetency of witness, examination of, as to, 278. 

Inconsistent pleas, what not allowed, 209. 

Increasing, damages, 313; costs, 318,319; affidavit for, 319; given 
by statute, 315. • 

Indemnity, arrest in action on bond of, 80; bail indemnified by at- 
torney, or sheriff’s officer, &e. he rejected, 170; to she- 
riff on execution, good, 399; signing judgment on warrant of 
attorney to indemnify, 498; issuing execution on such judg- 
ment, 502; reference to compute, &c. in action on bond, &c. 
of, 510; tender, &c. of, on bringing ejectment without consent 
of lessor, 544. 

Indemnity acts, as to stamping articles of clerkship, 17; as to not 
swearing to execution of, 18; as to not enrolling them, 18; as 
to not taking out attorney’s certificate, 25. 

In nullo est erratum, 350. 

India, see “ Foreign Country;” proof of deeds executed in, 241; 
interrogatories to witnesses in, 254. 

Indictment, see “ Venue ” staying proceedings in action pending, 
755; court will not interfere against attorney, on grounds 
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subjecting him to, 41; for extortion, 8; for a rescue, 130; 
for escape, 647 ; proof of, 230. 

Indorsements, on writ of capias, 29, 106; on sheriff's warrant on 
capias, 113; on writ of summons, 446; on writ of distringas, 
460; on fi. fa., 390; on ca. sa., 410; on assignment of bail 
bond, 140; on declaration, 184, 188. 

Infants. 

Actions by, process^ 673; may be sued out before guardian, &c., 
appointed, 673 ; prochein amy, &c., 673; infant cannot in 
general prosecute by attorney, 673; when he may, 673; 
consequences of so prosecuting, 673; error, &c., 673; mode 
of appointing prochein amy or guardian, 673, 674; remo- 
val of, 674; liability for attorney's bill, 674; declaration, 
&c., 674; commencement of, 674; copy of rule of admis- 
sion, \o be delivered with, 674; parol cannot demur, 675; 
other proceedings as usual, 675; guardian, &c., not to be 
a witness, 675; place of residence of prochein amy, 675; 
security for costs, 675; security for, in ejectment, 673; 
costs, who liable, if defendant entitled to, 675. 

Actions against , process, 675; arresting, 675, 73; outlawry of, 
675; declaration, &c., as usual, 675; appearance, 675, 33, 
329; must be by guardian only, 675; notin person, or by 
attorney, 675; except in ejectment, 675; consequences of, 
676; error, &c., 676; setting aside appearance, &c., 676; 
mode of appearance, 676; special admission to defend, 
676; attorney’s undertaking to appear, 676, 35; guardian’s 
liability for attorney’s bill, 674, 676; plea of infancy, &c., 
676; parol cannot demur, 677; what pleas may be plead- 
ed together, &c., 677 ; counsel’s signature, 677, 208; affi- 
davit verifying, 47 1 ; nolle prosequi, on plea of infancy, 677 ; 
replication of necessaries, &c., 677 : payment into Court, 
677; costs, 677; Infant liable for, 677; execution, 677; 
ca. sa. against, 677, 408; error by, prochein amy should 
be appointed, 677. 

Other matters as to, infant cannot be bailiff, 112; limitation for 
writ of error by, 325; error by, where he appeared by 
attorney, 329, 676; assignment of, for error, 368, 370, 
696; warrant of attorney by infant, 497. 

Inferior courts, see “ Courts, Inferior .” 

Inferior tradesmen, costs in action of trespass against, 858. 

Infirmity, see “ Illness 

Informality, see “ Irregularity “Waiver," and the various Titles. 

Informal plea, 201. 

Jnfra aetatem, plea of, need not be signed, &c. 207, 677; nolle 
prosequi on, 677; replication to, 677. 

Initials of defendant, in affidavit of debt, 83; in writ of capias, 99; 
in writ of summons, 442; in declaring, 99, 470. 

Injunction, no ground for sheriff’s not obeying body rule, 136; 



Index . 


1001 


when ground for setting aside proceedings against sheriff, 144; 
new rule to plead in case of, 205; supersedes necessity* for a 
term’s notice of proceeding, 227; trying cause out of order to 
avoid, 272; execution after, 374; expenses of keeping goods 
in execution after, 386; when bail discharged by, 428; re- 
plevin bond not forfeited by delay from, 596; when prevents 
a supersedeas of prisoner,, 642; notipp of, in such case, 639, 
651. . l/ 

Inquest, see “ Inquiry , Writ of;” upon special capias utlagatum, 
707 ; by sheriff, under a fi. fa„ 394; the like, under an elegit, 
404. 

Inquiry, writ of, generally. 

What, and form of Sfc., 508; may be returnable in vacation, 
508; may be tested, on day of issuing, 508; staying judg- 
ment on, 508; suggestion as to costs after, 509; in case of 
several defendants, 509; on deafh of parties, 604, 879, 
871 ; writ of, after judgment in error, &c\, 353. 

In what cases necessary , and consequences of want of $c., 509; 
necessary after interlocutory judgment, 509; when refer- 
ence to master allowed, instead of, 509; where several 
counts, 510; where judgment by default as to part, 510; 
where several defendants, 510; where issues in law and 
fact, 510; where implied confession of action, 491 ; in debt 
not in general necessary, 510; when otherwise, 511', in 
debt on bond, 511, 522; when the jury at trial act as an 
inquest, 511; consequences of omission of such a jury to 
assess damages, 512; want of inquiry, aided by statutes of 
jeofails, 843. 

Amendment , Sfc., of 843, 513; amendment, &c., where writ 
lost, 843. • 

Award of on roll, 512; amendment from, 513; on writ of error, 
513. 

How sued out, and left with sheriff, 513; need not be signed, 
513; indorsement on, 513. * 

Before whom executed, 513; when before chief justice, &c., 513; 
in local action, may be executed in a different county, 513; 
directions as to executing it before chief justice, 513 ; di- 
rections as to executing it before judge of assize, 514. 
Judge’s order for good jury, 5 14;, costs on, 514. 

Notice of executing, he., 514; to whom to be given, 514; in 
country cases, 514; where several defendants, 514; when 
to be given, 514; time for, 514; short notice, 515; term’s 
notice, 515; rules as to notice of trial applicable, 515; on 
back of paper book, where defendant strikes out similiter, 
&c., 515; may be given on pleading concluding to coun- 
try, 515; on back of joinder in demurrer, 516; contents 
of notice, 516; statement of, time and place of executing, 
516; hour of, 516; consequence of mistake in, 516; de- 
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fendant’s attendance on, 5 16; continuing and countermand- 

v ing notice, 516; can be continued but once, 517; costs 
for not proceeding to execute, 517; irregularity in, waived 
by defendant’s attendance, 517. 

Attending by counsel, 5 17; notice of, 517; postponing inquiry 
for, 517; costs of, in discretion of master, 517. 

Subpoenaing witnesses, 5 17, 228, 245. 

How writ executed, and-damages on, 517; summoning jury, 517; 
attendance on, 517; jurors dannot be challenged, 517; 
new trial, where undersheriff was party’s attorney, 817; 
proof of damages all that is requisite, 517; no defence to 
beset up, 517; what evidence sufficient, &c., 517, 518; 
mitigation of damages, 518; nominal damages, 518; when 
jury may give more, 518; interest, when allowed, 5 \%, Ad- 
denda; where several defendants, 518; severing damages, 
518; new trial for excessive damages, &c., 818. 

How returned , and form of inquisition, fyc., 518; in what time 
defendant may set aside, &c., 518, 51.9; certificate, &c., 
of sheriff or judge, to stay execution, 519, 508; form of 
inquisition, 519; defendant a right to have inquisition filed, 
519. 

Final judgment, fyc., on, 519; mode of signing, 519; rule for, 
not necessary, 519; form of entry, 519; no continuances 
requisite, 519; carrying in the roll, 519; death of defen- 
dant before final judgment, 520. 

Execution, same as usual, 520, 373. 

Inquiry, writ of, in debt on bond. 

In what cases, necessary, 522; defendant accountable only to 
extent of penalty, 523. 

Proceedings after judgment by default, 524; suggestion of 
breaches, 524, 526v, before whom to be executed, 523, 
524; evidence on, 525; form of the inquisition, 525; sub- 
sequent entries, &c., 525; execution on, 526. 

Proceedings after judgment on demurrer, or nul tiel record, 526. 

Proceedings after issue joined, 526; suggestion on assignment 
of breaches on, 526; verdict on, 527; execution on, 527. 

Scire facias, after inquisition or trial, on further breaches, 527 i 
judgment in, 527; execution on, 527. 

writ of, in replevin, 585, 589, 592. . 

— — writ of, on special capias utlagatum, 707. 

Inquisitions, how proved, 237; on fi. fa., 394; on elegit, 404; fil- 
ing, &c. of inquisition, 519; see further, “ Inquiry .” 

Inrolment, see " Enrolment .” 

Insanity, see “Lunatic;” “ Lunacy ” 

Inscriptions on tombstones, how proved, 237. 

Insolvency, a good excuse for, on shewing cause against rule for 

judgment as in case of a nonsuit, 808; stet processus on, 809. 
Insolvency proceedings, proof of, 235. 

Insolvent debtors, when cannot be holden to bail, 71; when bail 
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of, discharged, 417; how discharged, &c., under Lords* Act, 
653, 654; under 48 Geo. 3, c. 123, .see “ Prisoner security 
for costs in action by, 763; sci.fa, on judgment against, 607; 
execution against, &c., 396, 697, 658; filing of warrant of at- 
torney, or cognovit, 488, 489, 497 ; proceedings, how proved, 

■ 235; insolvent need not be joined in action, 469. 

Inspection of documents, &c., enactment of 3 & 4 W. 4, c. 42, s. 15, 
as to, 769; . when judge will order. an inspection, 769; in policy 
causes, 769; in other cases, 769; where a discovery necessary, 
769; where defendant is possessed of the instrument, 770; com- 
pelling marshal to allow inspection of comrnittitur, &c., in action 
for escape, 634, 770; when sufficient to give extracts only, after 
order, 771; for getting it stamped, 77lj mode of application, 
&c., 771 ; inspection of corporation books and public companies, 
771, 238; of parish hooks, 771; of other books not strictly pri- 
vate, 772; of rolls of manor, 236, 770*5 compelling production 
of books at trial, 245. 

Inspection of record, prayer of, on plea, &c., of nul tiel record, 482. 

Instalments, clause in warrant of attorney to secure, dispensing with 
scire facias, 493; execution on warrant, to secure payment of, * 
502; bond for payment by, within 8 & 9 W. 3, c. 11, 522; stay- 
ing proceedings on payment of, in action on bond for, 74 7. 

Instanter, meaning of, 211, 507. 

Insufficient pledges in replevin, action against sheriff for taking, 597. • 

Insurance, arrest in action on, 79; compelling production of papers 
in, 245; change of venue, 728; consolidating several actions 
on, 734; payment into Court in action on, 737, 741; inspec- 
tion of documents, See. in, 769; execution in, after consolida- 
tion rule, 375. 

Interest, examination of witnesses to, 278. 

— , when to be given as damages, see Addenda upon a judg- 
ment in error, 354; recent statute as to, 354; when execution 
for, on warrant of attorney allowed, 502; reference to master to 
compute for, 510, 520; payment of, into Court, 739. 

Interlineation, in a jurat of affidavit, not allowed, 91. 

Interlocutory judgment, when it is, 504; on demurrer, 480; on nul 
tiel record, 483; on cognovit, 490; on judgment by default, 
504; practical directions, 505; writ of inquiry after, 509; death 
after, 604, 879. 

Interpleader, 

Relief for persons in general, 756; enactment as to, 756; ob- 
servations, &c., 757 ; practical directions, 758. 

Relief for sheriffs and officers executing process against goods , 
Sfc.y 759; enactment as to, 759; cases within act, 760; 
costs on, 761; practical directions, 761, 758. 

Interrogatories, for examination of a witness, when allowed, 249, 
250; former practice, 250; how obtained where witness in ju- 
risdiction of court, 250; how obtained if witness out of juris- 
diction, 252; costs of, &c. 253; how made evidence at trial, 
&c., 253; where witness in India or colonies, &c., 254; for 
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examination of an insolvent under the Lords’ Act, 654 ; upon 
an attachment, 935. 

Inventory of distress for rent, 573. 

Ireland, peers of, when privileged from arrest, &c., 65; bankrupt’s 
certificate in, no privilege from arrest, 71 ; affidavit of debt on 
judgment of, 87, 92; affidavit of debt sworn there, 92; pro- 
perty in, not sufficient for bail to justify, 168; notice of trial, 
where defendant reside^ there, 223; damages in action on, 
308; error from courts of, 331. 

Irregularity, setting aside proceedings for, 

How and when application to he made , 782; motion to Court, 
782; affidavit for, 782, &c.; rule nisi on, 782; how far 
rule a stay of proceedings, 782; when opposite party 
should, continue taking proceedings, 782; application 
must be made in a reasonable time, and before opposite 
party has taken a fresh step, 782; in what time to be 
made for irregularity in affidavit of debt, 782; in process, 

783, 110, 452; in appearance, 783; in declaration, 783; 
in plea, 783; in plea roll, 784; in issue, 784; in judgment, 

784, 506; in scire facias, 784; act of agent waives, 27, 28; 
there can be no waiver of a nullity , 784; when opposite par- 
ty may admit, &c., irregularity, and save further costs, 784; 
notice not to appear, &c., 784, 451; notice not to make 

. rule absolute, Sec., 784. 

Costs, $c., 785; when rule made absolute, 785; when rule dis- 
charged, 785; power of judge at chambers to give costs, 
785; attachment for, 785; restraining opposite party from 
bringing action, 785. 

In what cases proceedings set aside for, 785; where no affidavit 
of debt, &c., 785, 93 ;„where affidavit defective, 786, 93; in 
bailable process, 110, 452, 786; in service &c., of writ of 
summons, 451, 786; in writ of distringas, 461; in declar- 
ation, 786, 102; where no notice of trial, 785; in judgment 
on cognovit without entering appearance, 785; in entering 
appearance, after limited time, 786; in signing judgment 
too soon, 786, 202, 315; in execution, 388; setting aside, 
388; consequences of, 389; restitution after, 388; in at- 
tachment against sheriff, 796, 787. 

Irregular proceedings against sheriff, or bail to sheriff, 142, see 
“ Sheriff, Proceedings against .” 

Issuable plea, what is, 200; what not, 200, 201, 202; signing judg- 
ment for want of, 201 ; when imposed, on order for particulars. 
Sec., 774. 

Issue or paper book, in general, what, 214. 

Form of the issue , or paper hook, 214; how intituled, 214, 
215; commencement, 215; entry of the pleadings, 216 j 
imparlances or continuances, 216; when several issues in 
law and fact, 476, 480; conclusion, 216; conclusion on 
nul tiel record, 482; award of venire facias, 216; where 
sheriff is interested, 216; in local actions, where partial 
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trial would be had, 217; where venue la^l in city or town 
corporate, 217; where venue laid in Berwick, &c., 217; 
where a copy of suggestion should be first given, 217; 
nient dedire, 217; award of venire in case of death, 217; 
suggestion of breaches, 218; award of mittimus to a coun- 
ty palatine, 218; rule to return the paper book, 218; 
when paper book to be returned, 218; consequence of 
accepting, or not returning, 218; striking out similiter 
and demurring, 219, 221 ; rfotice of trial, 219. 

When and by whom the issue or paper booh is to be made up , 
and when returned , fyc.; 219; when, 219; no time in ge- 
neral limited for, 219; by whom, 219, 220, 476, 482; 
when to be delivered, and how, 220, 482; before sit- 
tings or assizes, 220; issue money, payment of, abo- 
lished, 220; where several defendants, ?20; variance be- 
tween issue and pleadings, 22Q; in such case defendant 
should not receive, 220; or should compel plaintiff to set 
it right, 220 ; second issue, when necessary, 220 ; the issue 
remains with the attorney, 220 ; paper book must be re- 
turned, 220; when it must be, 220; consequences of not 
returning it in time, 220 ; striking out similiter and de- 
murring, 221 ; notice of, 220; former practice of striking 
out pleadings, &c. abolished, 221, 477. 

When and by whom to be entered , 221; when, 221; incipitur 
in general only necessary, 221; when defendant may 
compel entry, 221 ; how he may, 221 ; when he may sign 
nonpros for not entering, 221, 790; further time for en- 
tering, 222; where plaintiff’s attorney had mislaid pa- 
pers, 222; form of nonpros for, 222, 791; term’s notice, 
222 ; entry not necessary on motion for judgment as in 
case of nonsuit, 808; by Whom issue entered, 222; how 
entered, 222 ; practical directions, 222 ; in case of death, 
223; roll, how carried in, &c., 223; practical directions, 
223. 

Amendment of, generally, 843 ; see u Amendment .” 

Issue in debt on bond, within 8 & 9 W. 3, c. 11, 520 ; amendment 
of, 526. 

.Issue in ejectment, 545, 5 66, 569; in replevin, 590; in scire facias, 
615; in error coram nobis, 369. 

Issue, feigned, 463; iee “ Feigned issue.” 

Issue^money, 220. 

Issues from distringas, how disposed of, 462; in replevin, how to 
proceed as to, 583. 


J. 

Jeofails, statutes of, 833, 834, 839, &c.; error lies not for defect 
cured by, 325. 
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Joinder, in error, 350, 351; to demurrer, 475, 476. 

Joint tenants, &c. service of declaration in ejectment, on, 531 ; eject- 
ment by one against another, consent rule in, 539; staying pro- 
ceedings in action after judgment against one of several joint 
wrong-doers, &c. 752. 

Journals of houses of parliament, how proved, 233. 

Judges of the court, 5; how long they hold their commissions, 5; 
they must follow the king, 5 ; their privileges, 7 ; cannot be 
held to bail, 68 ; exempt from being jurors, 290 ; may make 
rules of court, &c., 7 ; arrangement as to their sittings, &c., 
59; their attendance at chambers, 7, 62; their attendance at 
nisi prius and at assizes, 61 ; affidavit of debt before, 92 ; orders 
of, generally, on summonses, 894, &c., see “ Summonses;” power 
to give costs at chambers, 897 ; order of, to hold to bail, how ob- 
tained, &c.,“81, 82, 897; testing writs of capias, or summons, 
106, 446; order of, ^how proved, 234; summing up of judge, 
282; executing inquiry generally before, 513; executing in- 
quiry of breaches of bond before, 523; misdirection, &c., of, 
new trial for, 816, 817 ; amendment of verdict by notes of, 846. 

Judgments, clerk of the, 10. 

Judgment, action on, when defendant cannot be held to bail in, 80; 
affidavit of debt, on Irish judgment, 87, 92; action on, pending 
error, 338 ; staying proceedings on payment of real debt on, 
747; damages in, 307; writ of inquiry on judgment by de- 
fault in, 511; costs in action on, 855. 

Judgment on verdict, and in general. 

What, 315; is the sentence of the law pronounced by the 
court, 315; on verdict for plaintiff, 315; on verdict for 
defendant, 315; on plea in abatement, 473; as to costs, 
315; is an entire thing, and cannot be reversed for part, 
&c., 354. 

In what time to be signed after a trial at Nisi Prius , when judge 
does not certify for immediate execution , 316; formerly rule 
for judgment necessary, 316; now not so after verdict, 
nonsuit, or writ of inquiry, 316; time for moving for new 
trial, 317; or for arresting judgment, 317;* party may 
postpone signing, 317; term’s notice, when not neces- 
sary before signing, 317. 

In what time to be signed after a trial at Nisi Prius, when judge 
certifies for immediate execution, 317; formerly could 
not have been signed until term, 317; now different where 
judge certifies, 318; enactment of 1 Will. 4, sess. 2, c. 7, 
8. 2, 318; maybe signed in vacation, &c., 318; staying 
execution, or setting it aside, 318; rule for judgment, 
&c., 319. 

In what time to be signed after a trial before the sheriff, fyc., 
under the 3 <$• 4 W. 4, c. 42 ; 319. 

Hew signed, and costs taxed, 320; practical directions, 320; 
entering and marking postea, &c., 320; period when mas- 
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ter not bound to tax, 320; how master will tax, 320; in- 
creased costs, 320; affidavit for, 320; rule to be present 
at taxation, 320 a; notice of taxation, 320 a; consequence 
of not giving, 320 a; waiving costs to expedite judgment 
and execution, 320 a; master sole judge as to taxation, 
320 a; attending taxation, waiver of irregularity in judg- 
ment, 320 a; when costs taxed, final judgment considered 
as signed, 320 a. • 

Form of, 320 a; on verdict for plaintiff, 320 a; on verdict for de- 
fendant, 320 b ; in particular actions, 320 a ; as to costs, 
320 a ; capiatur pro fme, misericordia, 320 a; amercing • 
plaintiff, 320 a ; omission of capiatur, &c. now cured, 320 a ; 
miscalculation of damages will not avoid, 321 ; omission of 
costs will, 321 ; marginal statement of day of signing, 321, 
Relation of 321; purchasers of lands, &c.,*321 ; when, 321; 
chattel property, when bound # by, 32 1 ; suing on judg- 
ment, lien thereon not waived, 321. 

When and how entered and docketed , fyc., 321 ; may sue out ex- 
ecution before entry, &e., 321; when necessary to enter 
it, &c., 322, 323; in what time, 322; attorney liable for 
neglecting to enter, 322 ; opposite party may compel en- 
try, &c., 322 ; entry, &c. in case of death, 322, 603 ; docket- 
ing issue not enough to hind purchasers, &c., 323 ; hut not 
necessary to carry in, 323; entering it nunc pro tunc, 
323, 603; practical directions as to entering, &c., 323. 
When and how registered , 323; to bind lands in Middlesex or* 
York, 323, .324; practical directions, 324. 

Amendment of generally , 324, 848. 

Judgment on plea in abatement, &c. 473, 

Judgment on demurrer, 480; interlocutory or final, how to proceed 
on, 480; how entered, &c. ^80; costs on, 481; suggesting 
breaches in debt on bond after? 480. 

Judgment on nul tiel record, 483, 485; see “ Nul tiel Record " 

Judgment on cognovit, 489; how and when signed, 489, 490; see 
** Cognovit " 

Judgment on warrant of attorney when signed, 498, 499; how 
signed, &c. 500, 501; see “ Warrant of Attorney." 

Judgment by default. 

What , and in what cases, 503; by nil dicit, .503; by non 
sum infordnatus, 503; for want of a plea, 202, 197; see 
“ Pleas;" where plea does not answer whole action, 503; 
cannot be signed till time for pleading expired, 202 ; for 
pleading before taking declaration out of office, 205; for 
pleading before appearance, &c., 205; making default at 
tri ll, 504; default as to part of action, 504; where several 
defendants, 504; for want of rejoinder, &c., 213; for not 
returning paper book, 218, 219; cannot be signed for not 
paying for warrant of attorney, 191 ; when judgment is in- 
terlocutory, 504; when final, 504. 
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How signed, 200, 505 ; defendant must have appeared, 505 ; how 
to compel appearance, 505; on judgment for want of a re- 
joinder, the plea, &c. is struck out, 505 ; of what term to 
be signed, 205; may be signed in vacation, 505; but not 
on dies non, 505; practical directions, 505; no rule for 
judgment necessary, 505; writ of inquiry, 505; suggestion 
of breaches, 505; entry of subsequent continuances not ne- 
cessary, 505. 

Costs on, 505; where several defendants, 505. 

Execution on, 505; same as usual, 505; on bankruptcy of de- 
fendant, 505, 395. 

Setting aside or waiving judgment, 506, 507; when judgment ir- 
regular, 506, 207; time for applying, 506; attending tax- 
ation of costs waives irregularity, 506; Court generally re- 
strain defendant bringing an action, 506; how to waive 
judgment, 507 ; setting aside a regular judgment, 507, 207 ; 
terms imposed ori‘, 507 ; costs, 507; affidavit of merits, 507, 
206. 

Amendment of, 848. 

Judgment of nonpros, 788, 791; sec “Nonpros” 

as in case of a nonsuit, 805; see “ Nonsuit, Judgment as 

in case of.” 

non obstante veredicto, 829. 

in ejectment, against casual ejector, 536, 566, 570; setting 

ifc aside, 538; after verdict, 551, 567. 

• i n replevin, 584, 589, 590, 591. 

in scire facias, 612, 613; see “ Scire Facias” 

— — in actions against prisoners, when to proceed to, &c., 641, 

649; see “Prisoner.” 

- in actions against executors or administrators, 665 ; in 
actions against heirs on the bond, &c. of their ancestors, 670, 
671 ; in error, 353, 354 ; upon a demurrer to evidence, 298 ; do 
melioribus damnis, 309; upon an attachment, 935; after an 
award, 929. 

, reviving of, by scire facias, 599, &c.; sci. fa. on, and pro- 
ceedings thereon, 610, &c. 

, arrest of, motion, &c. for, 852. 

of court baron, how proved, 235. 

Judgment paper, not evidence, 229. 

Judgment recovered, when plea of, not issuable, 200, 203; when 
plaintiff may sign judgment on, 200, 201, 203; staying action 
after remedy against one of several wrong- doers, &c. 752 ; plea 
of, by executor, puis darrein continuance, &c., 287, 665. 

Jurat of affidavit, 91; must state place of swearing, &c., 91; era- 
sure, &c. in, 91. 

Juratain nisi prius record, 256. 

Jurisdiction of the Court of King’s Bench, in what actions, 1, 2; 
by what process, 3; as a court of appeal, 4 ; agreement to re- 
fer does not oust courts of, 910. 
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Jurisdiction, proceedings upon plea to the, 470; affidavit on plea 
of nonjoinder of defendant, must state him to he in jurisdic- 
tion of court, 469; residence within, to deprive plaintiff of costs 
under court of requests act, 874; examination of witnesses on 
interrogatories where he resides out of, 250, 252. 

Jurors, how' summoned and returned in common jury cases, 259; 
in special jury cases, 260, see “ Special Jury in cases of 
views, 263, 274; on venire de novo, 264, 829; how called and 
sworn, 273, 274; tales, 274; who may be jurors in general, 
290, see “ Challenges who exempted from serving, 290; 
qualification of jurors, 291; *how punished for non-attendance, 
292; they may be discharged before verdict, 282; how they 
must be kept, and conduct of, during deliberation of verdict, 
283, 284; course as to deliberation of vert^ct, 284; conse- 
quence of irregularity in this respect, 285; how to deliver ver- 
dict, &c. 285; their verdict, 285, see 9 “ Verdict misconduct, 
&c. of, new trial for, 818, 819, 827. 

Jury de medietatc linguae, 290, 292; de ventre inspiciendo, 290; 
in trials at bar, 270; when sheriff should impannel, to ascertain 
owner of goods, 394. 

Jury process, 257; award of an issue, &c. 216, 217; venire, 257, 
258; form, &e. of, 258; distringas, 257, 259; form, &c. of, 259; 
how and by whom sued out, 259; practical directions, 259; 
when distringas must be resealed, 259; how returned in com- 
mon jury cases, 259; how in special jury cases, 260; special 
jury, how struck, 261 ; costs of it, 260; on views, 263; practi- 
cal directions as to, 264; venire de novo, 264; when amend- 
able, 844; defects in, when cured by verdict, &c., 845; want of 
venire, aided by verdict, 845 ; suing out of, a proceeding in a 
cause, 227. 

J ustices of peace. 

Actions against, limitation of, 69 T; notice of action, 691; proof 
of service of, 693; declararion, 693; venue, 693; plea, 693; 
tender of amends, &c. t 693; damages, 694, 312; certificate 
of probable caurc, 694; double costs, 694; certificate 
for, 694. 

Other matters as to. Attorney cannot be a justice, 32; affidavit 
of debt before, 92; proof of conviction, &c. of, 230; em- 
powered to give possession of premises on vacant pos- 
session, & c. 558. • 

J usticies, attorney may sue out, &c. though not certificated, 24 ; 
not within 2 W. 4, c. 39, 457, («); writ of pone, -node of 
removing it to superior court, 580. 

Justification of bail, see “Bail” 


K. 

King privileged from arrest, 65; so are servants of, 65; attorney 
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not privileged from arrest in action at suit of, 69 ; may privi- 
lege a person from arrest, 112; arrest cannot be made in palace, 
&c. of, 119; writ of error where king is a party, 330; may 
break open doors in execution for, 382; right of not to be 
questioned, &c. in county court, &e. 580; not necessary to re- 
vive a judgment for, by sci. fa., 599. 

King’s Bench, court of, see “ Court of King’s Bench;” prison of, 
see “ Prison of King’s Bench” “'Prisoner.” 

Kingston upon Hull, direction of writs to, 98. 


L. 

Labouring jury, ijew tfial in case of, 820. 

Laches, when attorney liable for, 38, 41, 42; in ruling sheriff to 
return writ, 132; to bring in body, 135; in moving for attach- 
ment against him, 137, 144; in suing bail to sheriff, 144; 
in declaring against prisoner, 038, 049; in proceeding to trial 
or judgment, &c., against prisoner, 041,649; in proceeding to 
execution against, 043, 005; when term’s notice necessary af- 
ter, see “ Term's Notice.” 

Lancaster, see “ Counties Palatine.” 

Landlord and tenant, see “ Rent” “ Ejectment” “Fixtures;” seizure 
,of crops, &c. under fi. fa. after recovery in ejectment, 393 ; in 
other cases, 392. 

Lands, how bound by a judgment, 322; by writ of execution, 379; 
extending of, 404, 405. 

Land tax, attorney cannot be commissioner of, 32; proof by en- 
tries in books of, 243. 

Larceny, attorney convicted of, 13. 

Latitat, proceedings bj r , abolished, 3. 

Laws of a foreign country, see “ Foreign Country.” 

Lease, sale of, under fi. fa. 391 ; the like of goods leased, 392; ex- 
tending, &c. an elegit, 404, 405; in ejectment, 539, 557; of 
property of outlaw after outlawry, 709. 

Lessee for life, writ of error by, 327 ; sale of interest of, under fi. 
fa., 391. 

Letters patent, how proved, 231 ; scire facias to repeal, 598, 609. 

Levari facias generally, 408; how executed, 408; poundage on, 
387; why obsolete, 408.' 

upon outlawry, 408, 708. 

Levy, see “ Fieri Facias,” “ Elegit ” “ Execution ;” excessive levy, 
491,501,502. 

Libel, in ecclesiastical Court, how proved, 235; in court of ad- 
miralty, how proved, 235 ; change of venue in action in, 727 ; 
putting off trial in case of, 7 97, 798; see “ Case,” “ Slander.” 

Liberty, direction and execution of writs in, 98, 118. 

Liberum tenementum, plea of, need not be signed, 207. 

Lichfield, direction of writs to, 98. 
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Lien, of officers of court for fees, 7 ; of an attorney, 30, 53 ; of an 
agent, 28; party having seized same goods in execution, 
waives lien, 392. 

Limitations, plea of, is issuable, 200 ; how far payment into court 
prevents operation of, 742; not pleadable by sheriff in action 
for account of, 402; entry of process on roll, to save the sta- 
tute of, 699. 

Limitation, of action in ejectment, 529; in actions against justices 
of peace, officers of .customs and excise, 691; in actions by 
executors, 661; in actions against, 663; of writs of error, 325. 

Lincoln, direction of writs to, 98: 

Liquidated damages, arrest for, allowed, 80; affidavit of debt for, 
86; when must be given by verdict, 311 ; interest in error on 
judgment on, 355. 

List of causes for trial, 271, 274 ; marshal must not insert cause in, 
when distringas not re-sealed, 259; gf special jurors, 261. 

Local actions, award of venire into a different county, 869, 217; 
change of venue in, 726, 731. 

Lock-up house, 130. See “Prison.” 

Lodgers, not sufficient bail, 168. 

Log-hook, inspection of, refused, 769, 770. 

London, direction of writs to, 98; no trial at bar in, 269; error 
from the courts of, 4, 331. 

Lords, error to the house of, 330, 357, see “ Error;” judgment of 
house of, how proved, 230; journal of, 233. 

Lords’ Act, proceedings by and against prisoners under, 653, 654, see 
“Prisoner;” future effects ofinsolvent liable, 907; sci. fa. to be 
issued against, 607. 

Loss of trial, what is, &c., 146, 147; proof of lost deed, &c., 238, 
242; inspection in case of, 770; amendment of lost postea, 
315, 848; amendment of lost judgment roll, 324, 849; refer- 
ence to compute on lost bill, 52L 

Lots, jury giving verdict by, void, 284; appointing umpire by, is 
bad, 916. 

Lunacy, attorney’s bill for business in, how taxable, 45; excuse for 
not bringing in body, 136; return of, to capias, 136, 134; 
witness becoming lunatic, 240; no ground for granting further 
time to render principal, 4 1 9. 

Lunatics, see “Idiot” “ Lunacy” 


M. 

Magistrate, see “ Justice of Peace” 

Maintenance, jurisdiction of court in actions for, 2. 

Malicious arrest, costs, &c. in, 859. 

prosecution, proof in action for, 231; new trial, for ex- 
cessive damages in action for, 818. 

Malicious trespass, costs in action for, 858. 

Malpractice of attorney, 40, 42, 27. See also “Fraud” “Negligence” 
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Mandamus for examination of witness on interrogatories, 250, 254. 

Mandavi ballivo, return of, to mesne process, 134; to final pro- 
cess, 400, 384, 413. 

Manor, rolls &c. of, proof by, 235, 230. 

Maps of manors, &c., how proved, 237. 

Marginal notes, in demurrer books, &c. 478, 479; in judgment, 321. 

Mariners, see “Sailors." 

Market overt, sale of goods in, execution, &c., in case of, 379; 
392. 

Marksman, affidavit of debt by, 91. 

Marriage, bond for, when defendant may be arrested on, 80; when 
feme may be holden to bail, 71, 72; discharge of, on arrest, 
72; proof of marriage register, 237; when writ of error abates 
by, 334 ; warrant of attorney in case of, 495, 497 ; how far re- 
vokes arbitrator’s authority, 910. See “ Baron and Feme." 

Marshal to the chief justice, 12. 

of the King’s Bench prison, 12; actions against for es- 
cape, &c. 633; process against, 633; proceedings in, 633; 
amendment in, 634; plea by, 634; inspection of committitur, 
634; producing prisoner on demand, 634; non-compliance of, an 
escape, 634; side bar rule to bring defendant into Court, 634. 

, proceedings against prisoner in custody of, 635. See 

“ Prisoner." 

Master of the crown office, 12; notice to, on compounding a penal 
action, 780. 

of the King’s Bench office, 1 3 ; appointments by him when 

to he attended to, 13, 39; taxation of costs by, 318, 319; when 
not bound to attend, 318, 319; notice of taxation, &c. 319; 
sole judge of mode of taxing, &c. 319; reference to compute 
before, 520. See “ Reference to compute 

Material evidence, what is within the undertaking to give it, on 
bringing back venue, 729, 730. 

Members of parliament, may be rejected as bail, 169; process 
against, 617; former process, 617,618, 444; cannot be ar- 
rested, 65, 66; discharge, &c. on arrest, 65, 409; cannot be 
taken in execution, 409, 618; becoming a member when in 
execution, 618; attachment against, refused, 928; defendant 
becoming one, bail discharged, 427; proceedings against, 
when Subject to bankrupt laws, 618. 

Memoranda, to writ of capias, 96, 106; to writ of summons, 446. 

Memorandum, of warrant to sue, &c. 34, 35. 

at commencement of issue, &c. discontinued, 215. 

Memorial of judgment &c., registry of, 324. 

Memory, when witness may refresh, &c., 279. 

Merits, affidavit of, oil setting aside proceedings against sheriff, or 
bail to sheriff, 147, 148; on setting aside regular judgment, 507. 

Mesne profits, actions, &c. for, 571 ; when may he brought, 571 ; 
for what, 571; by whom, 571; against whom, 571; to what 
extent defendant liable, 57 1 ; arrest for, not allowed without 
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judge’s order, 572, 82; pleas in, 572; payment into Court in, 
737; security for costs, 572; damages in, 572; action pend- 
ing error, 572; costs on verdict for less than 40s., 572. 

Middlesex, registry of judgment, to bind lands in, 324. 

Military officers, &c., privilege of, from arrest, &c., 73, 74. 

Militia, attorney not privileged from serving in, 31. 

Minute book of House of Lords, proof by, 230; of parliament, 
proof by, 233; of proceedings at. sessions, proof by, 231; of 
clerk of peace, 231 ; minute of verdict by associate, 314. 

Miscasting up of damages, in judgment does not avoid it, 321; in 
postea, 846. 

Misconduct, of an attorney, how punished, 40, 42; of agent to at- 
torney, 27; of jury, naw trial, &c. in case of, 819, 820, 827. 

Misdirection of judge, &c. new trial for, 816, 827. 

Misericordia, entry of, in judgment, 320. 

Misjoinder of counts, how remedied, 310.« 

Misnomer, in affidavit of debt, 83, 90, 93; in writ, 99, 100, 442; 
consequences of, in affidavit of debt, 90; in writ, 100, 101, 
442; arrest of person by, 113; plea in abatement for, not al- 
lowed, 99, 470; summons to amend, 99, 470; execution 
against by, 409; in commencement of plea, 203; in judg- 
ment, &c. on warrant of attorney, 501 ; in writ of error, 335; 
new trial where a juror sworn by wrong name, &c., 817. 

Misprision of clerks, 34. 

Mistakes, attorney when liable for, 41,42; when liable for acts of 
agent, 27. See “ Irregularity ,” “ Setting aside Proceedings , 

Mitigation of damages, what may be taken into consideration in, 
312, 394. 

Mittimus to a county palatine, award of, in issue, 218; the like in 
the nisi prius record, 256; how'^sued out, &c., 257. 

Mixed actions, court of King’s llench has no jurisdiction in great 
part of, 1 ; damages in, 307, 

Money, had and received, when attorney liable for, 53; remedy for, 
after overpayment of his bill, 50; attorney’s bill for money 
lent, when must be delivered, 45 ; statement of, in affidavit of 
debt, 87 ; affidavit of debt for money lent, paid, or had and re- 
ceived, 88, 89; when a defendant may sue for contribution, 
309, 388 ; when seizable in execution, 392. 

Money, payment of, into court, 736; see “ Payment of Money 
into Court payment of, to stieriff, see “ Deposit with She~ 
riff” 

Month, calculation of, 48, 58, 132, 199; writ of capias remains in 
force during four calendar months, 106; so writ of summons, 
446. 

Mortgage, reference to compute in action on, 509; staying pro- 
ceedings in bond for, on paying arrears, &c., 747; interest on 
judgment in error on contract for, 355; sale of equity of re- 
demption on fi. fa., 391 ; the like of goods, 8fc. mortgaged, 
392} mortgagee admitted to defend in ejectment, 541; stay- 
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ing ejectment on payment of principal and interest, 749, 543, 
562. 

Motions and rules, generally, see “ Rules and Motions 
Multiplicity of actions on bail bond, 141 ; on recognizance of bail, 
434. 

Mutiny acts, regulations as to, in actions against soldiers, &c., 75. 
Mystery, statement of, in affidavit, 83; in writ, 103, 444. 


N.. 

Names of parties, statement of, in affidavit to hold to bail, 83; 
consequences of misnomer in, 90^ statement of, in writ, 99, 
442; statement of initials, 99,442; consequences of misno- 
mer in, 100, 101, 442, 443; how misnomer waived, 100,442; 
mistatement of, in Commencement of plea, does not make it 
a nullity, 203; statement of, in writ of error, 335. 

of bail in bail piece, 154. 

Navy, officers, &c., of, privilege of, from arrest, &c., 73, 74. 

Negative of tender in affidavit to hold to bail, 90. 

Negligence, attorney’s liability for, 41, 42; punishment of, 40, 41 ; 
liable for acts of agent, 27; when a defence to his bill, 52; of 
sheriffin serving writ, 121; in suffering escape, &c., 128, 411, 
•see “Escape change of venue in action for negligence, &c., 
727. 

Ne recipiatur, 57; to prevent cause being tried, 227, 265; notice 
of trial after, 228. 

Neunques executor, &c., plea of, need not be signed, &c. 207, 664: 
consequences of pleading, &c. 664, 666, &c. 

Nemo bis vexari pro eadein causa, maxim of, 75. 

New assignment, 213; costs m case of, 857. See “ Replication .” 

Newcastle upon Tyne, direction of writs to, 98. 

New rule to plead, 205. 

New trial, 

What, 816. 

In what cases , 816 ; where merits not fairly discussed, 816; for 
misdirection of judge, &c\, 816; for admission of improper 
evidence, 817 ; for rejection of proper evidence, 817 ; where 
bill of exceptions tendered, 817; where under-sheriff attor- 
ney for party, 817; where juror sworn by wrong name, 
817; where jurors were prisoners, 817; for verdict con- 
trary to evidence, 8 17, 818; for excessive damages, 818; 
for smallness of damages, 819; where value in dispute too 
small, 819; must amount to 20/., 819; afterpayment into 
Court, 819; after writ of error, 819; in penal actions, 819; 
after verdict in abatement, 819; for misconduct of jury, 
8)9; for non-attendance of witness, 820, 821, 822; for per- 
jury &c. of witness, 820; for mistake of, 820; for incompe- 
tency of, restored, 820; for labouring, &c. of jury, 820; giv- 
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ing evidence to them after they have withdrawn, 820; 
handbills, &c. reflecting on parties, &c., 820; for surprise, 
821; variance between issue and record, 821; want of 
notice of trial, &c. 821; absence of counsel, &c., 821; 
carelessness of attorney, 821; for want of evidence whioh 
might have been adduced, &c., 822; to let in a defence, 
822; where special case badly stated, 822; where trial in 
a wrong county, 822; w here* jury at second trial find for 
wrong party, &c.,‘ 822; where several issues, 823; in eject- 
ment, 823; in replevin, . 823, 593; in issues out of courts 
of equity, 46(5 ; where judge at trial gives leave to move 
&c., 823, 301; after death of plaintiff after verdict, 828. 
How obtained, Sfc., 824*; in what court, 824, 466; affidavits for, 
824, 825; judge’s report, 824; where several defendants, 
824; in what time motion to be, 824, 318; cannot be 
made after limited time, even with consent of parties, 825; 
after motion in arrest of judgment, 825; after error brought, 
825; hearing of rule nisi, 825; after certificate for imme- 
diate execution, &c., 826; practical directions, 826; shew- 
ing cause against the rule nisi, 826, 824; rule absolute, 
827 ; costs on, 827. 

Costs , 827 ; in discretion of court, 827 ; where misconduct of jury, 
827 ; verdict againstlaw or direction ofjudge, &c. 827 ; verdict 
contrary to evidence, 827 ; where damages excessive, *827 ; 
verdict by trick or surprise, 827; concealing a witness, &c., 
827 ; new trial on a ground not opened at first trial, 827 ; 
when rule silent as to costs, 827; w'here plaintiff disconti- 
nues after obtaining a rule, 828; when costs ordered to 
abide event of second trial, $28; meaning of the terms 
“ event of second trial,” 828; double costs, 828; remedyfor 
costs, 828; amendment aftei, 828. 

The New Trial , 829 ; party not bound to proceed to, in a limited 
time, 829; former nisi prius record will do, 829; practical 
directions, 829, form of postea, &c. 829; defendant may 
carry down cause by proviso, &c. 829; parties on second 
trial confined to same issues raised on first, 826. 

Nient dedire, 217. 

Night, arrest may be made in, 119; writ of execution may be ex- 
ecuted in, 380; writ may be sejved in, 449. 

Nihil, return of, to scire facias, 612, 613, 432, 433; not counte- 
nanced, 612, 613; leave necessary to sign judgment on, 613, 
614,433. 

Nil capiat per breve, judgment of for defendant on demurrer, 480. 

Nil debet, in assumpsit plaintiff may sign judgment, 202 ; in debt 
on judgment, &c., 203, 204; how pleaded, &c., 207; damages 
on, 307. 

Nil dicit, judgment by, 503. See “ Judgment by default .” 

Nisi Prius, meaning of, 255, 256, 258; sittings at. 61: clerk of. 

10 . 
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Nisi Prius record, generally. 

Form of it, §c., 254; first placita, 255; the pleadings, 255; 
second placita, 255; jurata, 255; sciendum, 256; award 
of mittimus, where cause is to be tried in county palatine, 
256; amendment of, 844, 256; proof by, 230, 52; in town 
causes, 257; in country causes, 257, 62. 

When and how to be sealed and passed , 256; where cause 
stands over from sitting to sitting, 257; copy of particu- 
lars to be annexed, 257, 265. * 

Nisi Prius record, in ejectment, 547, 569, 570. 

Nisi Prius record, in error coram nobis, 372; the like, in feigned 
issues, 464. 

Nominal defendant, where party who defends ejectment. in name of, 
made liable to costs, 544, 550. 

Nolle prosequi, 

What and general effect of 811. 

To the whole declaration , 811; when may be entered, 811; 

new action after, 811. * 

To some of several counts, 811 ; when may be entered, 811 ; in 
case of plea, infamy, &c., 81 1 , 677 ; on plea of bankruptcy, 
686; on demurrer to whole declaration, not in general al- 
lowed, 812; or on demurrer for misjoinder, 812 ; on seve- 
ral demurrers, &c. to different counts, 812; on plaintiff's 
. proceeding on a demurrer to part, 812; on reference to 
compute, 521, 522 ; 

To a part of a count , 812; when may be entered, 812. 

To one of several defendants , 812, 309; in actions on contracts, 
&c. # 812; where defendants plead jointly, 812; where they 
sever, 812; in actions ex delicto, 812; when jury sever the 
damages, 813, 309. 

How entered, 813; form qf, 813; amendment, 813, 

Costs on, 813; on whole declaration, 813, 794; to one of several 
counts or parts of counts, 813; enactment of, 3 & 4 W. 4, c. 
42, s. 83, 813; where entered as to one of several defen- 
dants, 813 ; enactment of sect. 32 of that act, 813, 814. 

Non assumpsit, if pleaded in debt plaintiff may sign judgment, 
202, 203j$ how pleaded, &c., 207. 

N on-bailable actions, proceedings in, 440. See “Summons, Writ of” 

Non est factum, when available in action on hail bond, to shew ease 
and favour, 123; cannot, in such action on such plea, dispute 
its being brought in proper court, 141; need not be signed, 207. 

Non est inventus, return of, on capias, 234 ; on ca. sa. 409, 413; 
to writ of distringas, 461, 462, 

Non-joinder, plea of, generally, 469; affidavit on, must state defen- 
dant’s residence, &r c. 469; time allowed to plead it, 470; 
plaintiff may reply bankruptcy, &c. 47 0 ; on subsequent ac- 
tion after plea of, plaintiff may have verdict against one de- 
fendant, 469, 

Non obstante veredicto, judgment of, 829. 

Non omittas clause in writs, use of, 98; infi, fa. 389; in ca, sa. 409, 
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Nonpros, 

What , 788. 

For not declaring, 788, 186; in what time plaintiff must declare, 
185; demand of declaration before signing judgment, 788; 
where several defendants, 788; must be s’gned within a 
year, 788; in outlawry, 788; in replevin, 789, 584, 589; 
on removal of cause from inferior court, 723, 789; defen- 
dant must appear to action before signing judgment, 789; 
when he may so.appear, 789. 

For not replying , §c., 789, 214, 472; time limited for replying, 
&c., 211, 789; demand of replication, &c. not requisite, 789; 
may be signed as to part of suit, 789; in replevin, 790, 
589; in ejectment, 541, 545. 

For not entering the issue , fyc., 790, 221 ;• time for entering, 221, 
222, 790; when judgment may be signed for, 790. 

In error , 790; for not transcribing, £4G; for not alleging dimi- 
nution, &e., 649; for not returning certiorari, &c., 349; for 
not assigning errors, 350. 

In other cases , 791 ; after stay of proceedings, or order for par- 
ticulars, 775, 791; on second action, 791 ; on rule to dis-* 
continue, &c., 791, 794. 

7 low signed, 791. 

Setting aside judgment of, 791; where judgment regular, 791; 
inaction by common informer, 791; where judgment ir- # 
regular, 791. 

Costs and execution, 792; when plaintiff not liable to, 792; form 
of execution for, 792; poundage, &c. not leviable, 792. 
V#»«; action after, 792; may be brought, 792; when defendant- 
cannot be held to bail in, 792, 75, 375. 

Non sum informatus, judgment by, 503; see “ Judgment by default” 
Nonsuit, 283, 300; effect of, 300; optional in plaintiff to submit to, 
300; in what cases, 300; in iftidefended cause, 301; where 
several issues, and a point reserved, 301; afW judgment by 
default by one of several defendants, 301 ; after a tender, 301; 
after payment into court, 301, 742; on trial by proviso, 301; 
how recorded, 301 ; costs on, 301; judgment of, for not declar- 
ing, 301; in what cases set aside, 301; death of party after 
and before judgment abates suit, 003; costs, &c. on, 302; er- 
ror on, 325, 340; a second time after, 75; proof of, 230. 

in ejectment, 5*47, 567. 

in replevin, 592. 

in sei. fa. 615. 

Nonsuit, judgment as in case of, 

In what cases, 805, 301 ; enactment of 14 G. 2, c. 17, as to. 805; 
where plaintiff neglects to bring on cause to trial, 805; to 
what cases the act does not extend, 805; where plaintiff 
once takes down cause to trial, 805; in remanet cases, 805, 
806; where cause delayed by course of business of the 
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Court, 806; in special jury cause, 806; on death of one of 
several plaintiffs, &c., 806. 

JVhen and how obtained, 806 ; when motion for, to be made, 806 ; 
in town causes, 807; in country causes, 807; motion can- 
not be made after motion for costs for not proceeding to trial, 
807; affidavit on motion, 807; practical directions, 807; 
notice of motion, 808 ; term’s notice not necessary, 808; en- 
try of issue not requisite, 808 ; in what cases Court will al- 
low further time for trial, 808; absence of witness or evi- 
dence, &c., 808; insolvency of defendant, &e., 808; stet 
processus, 809; discharging of rule for, on peremptory un- 
dertaking, &c., 809; costs on, 809; making rule absolute, 
809; proceedings after peremptory undertaking, 809; 
fresh notice of trial after, 809; course of proceeding if 
plaintiff neglects to try, 809 ; discharging rule for pe- 
remptory undertaking, 809,810. 

Norwich, direction of- writs to, 98. 

Not guilty, when plea of, a nullity. 203. 

Note of allowance of writ of error, 336. 

Notice in general, service of, 25, 28, 29, 155, 156; on agents, 27; 

service on attorney, where, &c., 28; time of service, 29. 

of action, 691. 

of application for admission as attorney, 20. 

of attorney’s lien, 54. 

v — to plead, 193; see “Plea.” 

— of striking out similiter and demurring, 251. 

of bail, 154 ; the like in country cases, 177; the like in er- 
ror, 344; opposing bail for, defect in, 167. 

of exception to bail, 160. 

of justification, 162; the like in country cases, 178 ^oppos- 
ing bail for defect in, 167. 

of time to inquire after bail, 173. 

of render by bail, 423. 

of scire facias, 612, 613, 433. 

of filing declaration, 191, 192. 

of levy under a distringas, in non-bailable actions, 459. 

— of filing plea, 211. 

of set-off, in what cases, and how, 207 ; on whom served, 27 ; 

amendment of, 843. 

of intention to dispute bankruptcy, 2Q7, 684, 686; amend- 
ment of, 843. 

of inquiry, 514, 213 ; on back of joinder in demurrer, 475. 

— — of attending inquiry by counsel, 517. 

of motion, generally, 883. 

— to admit judgment, &c., or record, 228. 

to produce papers, &c., effect of, 239, 241; when necessary, 

&c., 241, 244; not necessary to produce bill of attorney, 52. 

of trial, 219, 514, 515; see “ Trial.” 

of countermand, 201. 
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Notice, term’s, see “ Term's Notice .” 

of trial, in trials at bar, 269. 

of trial before sheriff, 286 c. 

of trial to prisoners, 642. * 

of trial in ejectment, under 1 Will. 4, c. 70, 569 

of motion to put off trial, 799. 

of taxation of costs, 320. ^ 

of waiver of judgment.by default, 507. 

of motion for judgment as in case of a nonsuit, 808. 

of motion for interest on judgment in error, 354. 

to quit, in what cases necessary, 529; proof of, 242. 

to compute principal and interest, &c., 521. 

to appear in ejectment, 529, 564, 569. 

of distress, ^fcc. for rent, 573, 574. 

to marshal, &c. of grounds for preventing supersedeas of pri- 
soner, 639, 651. 

by prisoner under compulsive claiAes of Lords’ Act, 654. 

by prisoner, &c. under 48 Geo. 3, c. 123, s. 1, 656, #58. 

of action against justices, officers, &c., 691, 692. 

Nottingham, direction of writs to, 98. 

Novel disseisin, writ of, 406. 

Nuisance, view in action for, 264. 

Nul tiel record, plea of, need not be signed, 207 ; issue &c. on, 
when record of another Court pleaded, 482; when record of 
same Court pleaded, 485; how made up, 482; demanding 
note, & r c. of record, 482, 485; rule to produce record, 483; 
certiorari where record of another court pleaded, 485; entry of 
proceedings on, 483, 4S4; trial, &c. on issue on, 483; evidence 
on rf 229; judgment on, 483, 484; interlocutory judgment, 483; 
final judgment, 483; proceedings on judgment, 483; rule for, 
483; execution on, 484. 

Nulla bona, return of, to fi. fa., 389, 399, see “ Fi. Fa.;” to writ 
of distringas, 461, 462. 

Nullity, distinction between null and irregular process, 110, 111; 
distinction between nullity and irregularity in pleading, 201; 
when plaintiff may treat plea as, 194, 200, 201, 205; when he 
may treat a plea in abatement as, 472; if defendant’s plea, 
&c. nullity, he cannot sign judgment for want of replication, 
&c., 214,472. 

Number of parties in .affidavit of de^)t, 90; in writ, 102. 

Nunc pro tunc, entering of judgment, 603, 323. 


O. 

Oath, see “ Affidavit of attorney before admission, 22. 
Obstructing the sheriff in the execution of his office, see “Rescue," 
“ Escape” 

Octo talcs, 270. 
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Office copy, 229 ; see “ Evidence” 

Officers of court, 6 — 55; their privileges, 7, 8; exempt from being 
jurors, 290; holidays kept by, 7, 8; their fees, 7, 8; attach- 
ment for not paying, 933; extortion, &c. by, 8; actions by 
and against generally, 629, 631; see " Atlornies .” 

Officer of sheriff, 112; see “Sheriff;” what to pay when sheriff 
fixed, 148; how reimbursed, 149; may be rejected as bail, 170; 
privileged from being juror, 290. 

Officers of the Tower, &c. When privileged from arrest, 65. 

Officers of army and navy, when may be arrested, 73, 74; exempt 
from being jurors, 290. 

Officers of excise and customs, see “ Customs” 

Offices, privilege of attorney, &c. from serving, 31, 290. 

Omittas, see " Non Omittas ” 

Opening rules, 8 66. 

Opinion of counsel, attorney acting under, when not liable for ig- 
norance, 42; of witness, when admissible, 279. 

Opposing bail, 166; costs of, 170. 

Order upon summons, see “ Summons and Orders” 

Original bill and summons abolished, 3. 

Original writ, proceedings by, abolished, 3; except in ejectment, 
&c., 4; to be signed by cursitor, 14; declaration in ejectment, 
&c. not to recite, 529; proceedings by in ejectment, see 
“ Ejectment omission of words, “wheresoever, &e.” in pro- 
1 ceeding by, not material, 530; issue and imparlances in, 545, 
546; amendment of, 835. 

Ouster in ejectment, 539, 557. 

Outlawries, clerk of the, 10, 12. 

Outlawry, 

Upon mesne jtrocess, 702; what, 702; effect of, 702; outlaw 
cannot be juror, 290; may be rejected as bail, 170; and 
in what cases, 702; against whom, 702; writ and process 
for, 702; practical directions as to, 703, 704; exigi facias, 
&c., 704; writ of proclamations, 704; writ of foreign pro- 
clamations, 705; how &c., these writs executed, 705; al- 
locatur exigent, 705; exacting defendant, 705; appearance 
&c., in non-bailable actions, 705 ; supersedeas on, 706 ; bail 
in bailable cases, 706; when outlawry deemed complete, 
706; capias utlagatum against the person, &c., 706; pro- 
ceedings on, 706; arrest on, 706; sheriff’s duty on, 706; 
bail on, 706, 707; arrest of a bankrupt on, 707 ; special 
capias utlagatum against the goods, &c., 70 7; proceedings 
op, 707; obtaining satisfaction out of the property seized, 
708; practical directions as to, 708; lease of property from 
the king, &c., 709; declaration after outlawry, 709; pro- 
ceedings as to, 709. 

Upon final process, 710; proceedings as to, 710; no writ of 
proclamations necessary, 710; arrest of defendant under, 
710; outlawry after error brought, 710. 
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Reversal , fyc., of, 710; either by pardon, writ of error, or by 
motion, 710; grounds for reversing, 710,711; cannot be 
reversed by third persons, when, 710; reversal on motion, 
711; proceedings on, 711 ; in nonbaiiable actions, 711; 
in bailable actions, 712; supersedeas, 712; on outlawry 
after judgment, 712; reversal by writ of error, 712; 
proceedings on, 712, 713; seldom adopted, 713; some- 
times advisable, 713; costs, 71,3. 

Overplus, in execution, in ejectment, 555; under distress for rent, 
575. 

Overseer, attorney privileged from 'being, 31. See “Churchwarden 

Oyer of deeds, &c; in what cases, 705; when demandable, 760; 
by whom, 766; how, 766; when and how granted, 706; time 
to plead after, 766, 195; refusal of oyer, 7 $7; proceedings 
after oyer, 767; consequences of not properly setting forth 
deed on, 767; defendant’s not setting forth whole deed, &c. 
768. 


P. 

Palace, arrest cannot be made in, 119; nor can execution, 382. 

court, arrest under process of, 119, 120; removal of cause 

from, 720, &c. See “ Removal of Causes .” 

Palatine, county of, see “ Counties Palatine 
Papers, clerk of the, 10. 

Paper hook, 214. Sec “ Issue Addenda, reg. 5. 

Paper hooks for the judges, on argument of error, 352, 366; on 
demurrer, 476. See Addenda, reg. 7, 14, 15. 

Paper days, 59, 60. 

Parish register, how proved, 237. 

Parish relief, party receiving, cannot justify as bail, 168. 
Parliament, members of, cannot be arrested, &c., 66; how discharged 
on arrest, 66; hail of, discharged, 427; proof of proceedings 
in, 230, 233; dissolution or prorogation of, no abatement of 
writ of error, 334; hill for business in, when taxable, 49. 
Parochial relief, receiving of, ground for rejecting bail, 168. 

Parol, demurring not allowed, 669. 

Parol evidence, 238, 239, 242. 

Part of cause of action, cognovit for, 488 ; part of warraift of attor- 
ney bad, 497 ; plea answering only part, judgment or demurrer 
on, 503, 504; nonpros to part of suit, 789. 

Particulars of demand, 

In what cases, 773; when should be annexed to declaration, 
773, 192; consequences of not annexing them, 773, 192; 
in what cases delivery of may be compelled, 773; in debt 
on bond, 773; in covenant, 773; in action by vendee 
against vendor, 773; in actions for torts, 773; in trespass, 
774; in ejectment, 774, 543. 

How obtained and proceedings before delivering , 774 ; judge’s 

VOL. II. B B 
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order for, 774; at what time, 774: terms imposed on, 
774; pleading issuably, &c., 774, 200; how far order a 
stay of proceedings, 774; when defendant may sign judg- 
ment of nonpros after, 775. 

Form oft and proceedings subsequent to delivery , 77 5; when par- 
ticulars cannot be comprised in three folios, 775; general 
rule as to the form, 775 ; statement of credit side of account, 
775; a particular as general as declaration, a contempt of 
order, 775; referring to account delivered, 776; delivery 
of, 776; order, &c., for better particulars, 776; amendment 
of, 776, 841; time to plead after particulars, 77 6, 195; 
where order for particulars and order for.time to plead, 
776; annexing of particulars to Nisi Prius record, 776, 
257, S$5; effect of such annexing, 776; how far plaintiff 
will be confined to his particulars at the trial, 777; what 
a variance from particulars and proof of, 777, 778 ; proof at; 
trial of delivery of particulars, 779. 

Particulars of premises or breaches, &c., in ejectment, 543. 

Particulars of set-off, 774; how obtained, 775; order for, not a 
waiver of irregular plea, 204; annexing of, to record, 257, 265. 

Parties to suit, when privileged from arrest, 1 1 4. 

Partners, delivery of attorney’s hill to, 47 ; execution against, 397 ; 
one of them signing a cognovit or warrant of attorney, 487, 

. 492; judgment on, 497; see “ Several Defendants” 

Passing of record of Nisi Prius, incipitur on, 221. Repassing of, 
see Addenda , reg. 18. 

Patent, change of venue in action for infringement of, 728. 

Pauper, see “ Poverty action by, 699; who admitted to sue in 
forma pauperis, 697 ; how admitted, 697; proceedings, &c. on, 
697, 698; effect of the admission, 698; costs in case of, 698; 
dispaupering him, 698; trial at bar, 269; where defendants in 
ejectment were paupers* put in by solvent party, he made to 
pay costs, 542, 544. 

Pawn, things pawned saleable under fi. fa., 392. 

Payment, to agent of attorney, 28; to attorney, 37, 39; to sheriff 
under an execution, 399, 412 ; of attorney’s bill, when taxable, 
&c. after, 50; by sheriff to discharge himself on regular pro- 
ceedings against him for not bringing in body, &c., 148; how 
and when reimbursed, 148, 149; for copy, & c., of declaration 
filed, 191, 192. 

Payment of money into Court, generally, 

General rule as to, 736; when most advisable to pay it in, 
without plea of tender, 736. 

In what casesj ,736; enactment of 3 & 4 W. 4, c. 42, s. 21, as to, 
736; in assumpsit, 736; in debt, 737; in covenant, 737; 
in trespass, 737, 738; in replevin, 591, 737 ; in ejectment, 
562, 749, 737; in actions against carriers, &c., 737; in 
actions by executors, 737 ; in actions by assignees of bank- 
rupt, 738; in actions against justices, constables, &c., 693, 
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738 ; taking money out of court, waives irregularity in pay- 
ing it in, 738; where several counts, 738; demurring to 
one of several counts, and paying into Court not allowed, 
738. 

When and how paid in, and costs on, 738; before plea, &c., 
738 ; on part of declaration, 738 ; practical directions, 739; 
paying in interest, 739; paying a further sum in, 739 ; de- 
fendant's undertaking to pay costs, 739; attachment for 
nonpayment of, or signing judgment for nominal damages, 
739; from what time costs to be paid, 739, 740; where 
defendant previously tendered amount, &c., 739, 740; 
when defendant will not be bound to pay costs, 740. 

Effect of it, 740; how far acknowledgment pf action, &c., 740; 
on special declaration, 740; on indebitatus* counts, 741 ; 
on one of several counts, 741 ; instances, 741 ; what unne- 
cessary to prove after, 741 ; on bill #f exchange, &c., 741; 
on goods sold, &c., 741 ; on policy of insurance, 741 ; does 
not admit legality of contract, &c., 741 ; or prevent setting 
up fraud, 741, 742; admits right to sue in the Court, 742; 
in particular character, 742; in case of statute of limita- 
tions, 742; plaintiff’s taking money out of Court and not pro- 
ceeding, does not render him liable to action, &c., for ar- 
rest without probable cause, 742; plaintiff may be nonsuit 
after, 742; but defendant cannot demur to evidence, 742s 
nor obtain a new trial, 819; defendant can never take it 
out, 742; but Court may sometimes impound it for him, 
742. 

Proceedings after it, 742; plaintiff taking it out, 742; his right 
to costs on, 742, 739, 740; entitled to, unless he proceeds 
to trial and fails, 742, 743; costs of one count only, 743; 
costs where money paid in unc^er consolidation rule, 743, 
738; defendant’s costs on verdict for him, or nonsuit, 743; 
costs on discontinuance, 743; practical directions, 743; 
mode of proceed : ng if plaintiff at once takes the money 
out of Court, 743; proceeding thereon against defendant 
by attachment, 743; or by signing judgment for nominal 
damages, 743, 744; where plaintiff to be considered as 
proceeding in the action, 744; proofof payment into Court 
does not entitle plaintiff to reply at trial, 744; new trial 
after not allowed, 819. 

Payment into Court, on plea of tender, 

Mode of, 744, 739; on plea of set off, &c., 207; in replevin, 
744; in involuntary trespasses, 744; in actions against jus- 
tices, officers, &c., 744; payment on a particular count, 
rule for, &c., 744; defendant cannot ever take it out, 744; 
plaintiff always may, 745; plea of tender without paying 
into Court, a nullity, 744, 204; nonsuit after, 301, 742, 
204. 


is b 2 
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Payment into Court or to sheriff, in lieu of bail, &c. ' 

To sheriff, 126, see “ Deposit?* in lieu of special bail, 180, sqe 
“ Bail , Special 

Payment of debt and costs, &c., staying proceedings on, 744; see 
“ Staying Proceedings ** 

Peers and Peeftesses, &c., may be rejected as bail, 169; privileged 
from arrest, &c., 66; form of process against, 617, 441 ; former 
process, 617, 618; execution against, 618; attachment against 
refused, 928, 933; cannot be taken in execution, 409, 617; un- 
privileged person ^in custody becoming a Peer, 617, 618; bail 
discharged in such case, 427 i exempt from being jurors, 290. 

Penal actions, jurisdiction of the Court in, 2, 754; corporation can- 
not sue as conqimon informer, 620; arrest in, not allowed, 81 ; 
staying proceedings in, 754; staying proceedings on payment 
of penalty, &c., 748 ; staying proceedings on, where several ac- 
tions, 752; security for costs, 763; nonpros in, if regular, will, 
not be set aside, 791; judgment as in case of a nonsuit allow- 
ed in, 805; no damages in, 307, 308; where several counts, 
and one bad, 310; compounding of, 780; see “ Compounding 

Penalty, arrest for, when not allowed, 80; affidavit of debt for, 90; 
91; damages in an action for, 307, 308,311; defendant ac- 
countable only to extent of, in debt on bond, 523; staying pro- 
ceedings* on payment of, 747; after payment of, satisfaction to 
« be entered on record, 523; execution in case of, 377, 526; 
poundage on judgment for, 387; in replevin bond, 596. 

for attorney practising without certificate, 23, 24; paying 

money into Court on, 748. 

Per minas, plea of, need not be signed in K. B., 207. 

Peremptory paper, 59, 60, 884. 

Peremptory rule to declare, 187; meaning of term “ peremptory* ’ 
in such case, 187. , 

Peremptory undertaking on discharging rule for judgment as in 
case of a nonsuit, 808, 809; notice of trial on, 224, 809; on 
setting aside nonsuit, 302. 

Performance of covenants, &c., bond for, within 8 & 9 W. 3, c. 1 1 , 522. 

Perjury, by an attorney, in procuring admission, 22; on other oc- 
casions, 40, 43; by bail, 170, 175; staying proceedings on exe- 
cution pending indictment for, 375, 755; affidavit of debt must 
be such as to found assignment of perjury on, 84. 

Personal actions, jurisdiction of court in, 1, 2; by what process 
commenced, 3; ejectment is not a personal action, 552, n. 

Personal service of writ of summons, 450; of ejectment, 531. 

Personating bail, felony, 175. 

Petition to sue in forma pauperis, 697. 

by and against prisoner for discharge under Lords’ Act, 653, 

655, see “ Prisoner under 48 Geo. 3, c. 123, s. 1, 656. 

— • to treasury upon a special capias utlagatum, 708, 709. 

Petitioning creditor, damages in action on bond of, 307; bond of 
not within 8 & 9 W. 3, c. 11, 522. 
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Physicians exempt from being jurors, 290. 

Pillory, punishment of bail, &c., 175, 170. 

Pilot, exempt from being juror, 290. 

Pipe office, 709. 

Plaeita, 255 ; see “ Nisi Prius Record .” 

Plaint m replevin, &c. 579; observations as to, 5^7; how made, 

57 T-, how removed, &c., 578. 

Plea, &c., in general, 

Notice to plead , and time to plead , 193; notice necessary, 
193; how given, 193; form of, 194; mistake in, 194; 
time to plead in general, 194; between the 10th August 
and 24tli October, 195; imparlances abolished in perso- 
nal actions, 195; term’s notice, 195; after delivery of 
oyer, 195; after order, &c., for parficulajs, 195; after a 
stay of proceedings, 196; after amendment, 196. 

Rule to plead , 196; necessary, 196 1 when not, 196; how 
obtained, 196; when may be, 197; entry of, 197; time 
limited by, 197 ; when plaintiff may sign judgment after 
expiration of, 197; when new rule to plead necessary, 205. 

Demand of plea, 197; when necessary, 197; when not, 197; 
when a waiver of bail, &c., 198; if plea irregular, &c., 
198; form of demand, 198; service of, 198 ; sticking up 
in King’s Bench office, 198; whenmade, 197, 198; when 
plaintiff may sign judgment after, 198; when defendant 
waives necessity for it, 197, 198. 

Further time to plead, fyc., 199; when granted, 199; how long, 
199; mode of obtaining it, 199; in case of order for par- 
ticulars, 199; summons for, should be attendable before 
time expires, 199; time, how reckoned, 199; when plain- 
tiff may sign judgment after, 200; upon what terms, and 
their consequences, 200; pleading issuably, rejoining gra- 
tis, &c., 200; discretionary ih judge to order such terms, 
200; what an issuable plea, 200; what not, 200, 201; 
when a demurrer is or is not, 200, 201; rejoining gratis, 
meaning of, 201 ; when plaintiff may treat plea as nullity 
and sign judgment, 201; plea merely informal cannot 
sign judgment, 201 ; distinction between nullity and ir- 
regularity, 201. 

Judgment for want of, 8cc. 202 ; when to be signed, *202 ; time 
for pleading must have expired, 202; in cases of oyer or 
particulars, 202 ; where further time to plead granted, 202 ; 
what pleas are nullities, 202; sham pleas, 203; see Ad- 
denda, reg. 2, 8; pleas merely defective, 204 ;• where plea 
answers only part of action, &c. 503, 504; order for par- 
ticulars of set-off, no waiver of right to sign judgment, 
204; sometimes advisable to apply for leave to sign judg- 
ment, 204; signing judgment for not paying money into 
court, on plea of tender, 204; for not verifying dilatory 
plea, 204; for setting out deed falsely, &c., after oyer, 
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204; for irregularity in filing or delivering plea, 204; 
for pleading double without a rule, 205; for pleading 
without counsel's signature, 205; for pleading without 
taking declaration out of office, 205; for pleading before 
appearance, 205 ; for withdrawing plea without leave, 205 ; 
takingplea out of office, a waiver of irregularity in plead- 
ing without order for changing attorney, 205 ; judgment to 
be signed of term of rule to plead, 205, 206 ; when new rule 
to plead necessary, 205; how judgment signed, 205, 206; 
cannot be on dies non, 206; setting aside the judgment, 
206; when regular, 206 ; when irregular, 206, 

The plea, how delivered , signed , SfC., 206; must first ap- 
pear, 206; then take declaration out of office, 206; by 
new attorney, 37; general issue, how pleaded, &c., 206; 
must not be delivered after 10 at night, 207; notice of 
set-off, &c.,^07; how pleaded, &c., 207; notice to dis- 
pute act of bankruptcy, 207; other general pleas, 207; 
no pleading concluding to country need be signed, 207 ; 
what general pleas need not be signed, 207; how en- 
grossed, 207; all pleas to be now delivered, see Adden- 
da, reg. 1 ; consequence of improperly delivering, &e. 
207; special pleas, 208; should be signed by counsel, 
208 ;• practice as to putting through door of office of clerk 
of papers should be avoided, 208; double pleas, 208; 
leave to plead when necessary, 208 ; how obtained, 208 ; 
when grantee! or refused, 208, 209; practical directions 
as to, 209 ; when to be filed, 209 ; defendant must have 
appeared, 210; withdrawing pleas, 210; leave of Court 
necessary for, 210; when granted, 210; when not, 210; 
ruling to abide by no longer necessary, 210, 212; time to 
plead after, 211; adding pleas, 211. 

Amendment of, tyc., 841; see “Amendment;” what defects in 
aided by verdict, &c. 842. 

Plea in abatement, or to the jurisdiction, 469 ; see “ Abatement 

Plea puis darrein continuance, 286; in what cases, 286; when to 
be pleaded in banc, 287; when at nisi prius, 287; setting 
aside, &c., 288; affidavit to verify it, 289; defendant cannot 
plead double, 288; in what cases plea may be amended, 288; 
efteefrofit, 288; proceedings upon it, 289. 

Plea, in ejectment, 540. 

Plea in bar, in replevin, 589. 

Plea, in scire facias, 615. 

Pleh> in actions against hundredors, 627 ; in actions against attornies 
and officers, 633; in action against marshal for escape, 634; in 
actions against prisoners, 641, 645; in actions against executors, 
&c., 663, 664, 665; in actions against heirs or devisees, 669; in 
actions against bankrupts, 686; in actions against justices of 
the peace, officers of the customs and exoise, &c., 693. 
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Plea after removal of cause from inferior court, 723. 

Plea in error, 350, 351, 371. 

Pleader, articles of clerkship to, 17, 18. 

Pledges, statement of, in personal actions, discontinued, 189. 

Plene administravit, plea of, need not be signed, &c., 207, 664; 
judgment of assets in futuro on, &c„ 664; proceedings on, 
6$4 ; Judgment on, 665, 666 ; costs on, 666; execution on, 666; 
scire facias after, 608, 665; scire fieri inquiry on, 667. 

Pluries, capias, 109; writ of summons,* 451 ; fi. fa., 389; elegit, 403; 
ca. sa., 409. 

Policy of insurance, see “ Insurance .” 

Polls, challenge to, 295. 

Pone, writ of, &c., 580; when to be used, &c., 580, 581. 

Pone per vadios, 582. 

Poole, direction of writs to, 98. 

Pope’s bull or licence, how proved, 238. 

Posse comitatus, sheriff not bound to rais4, on mesne process, 120; 
but is, on final process, 384, 555. 

Possession, writ of, &c., in ejectment, 553, 554; taking possession 
without force, 555, 529; demand of, in ejectment, 563. 

Post, sending writ by, when not sufficient, 450; sending ejectment 
by, 533. 

Post obit bond, damages in action in, 307 ; entering up judgment 
on old warrant of attorney to secure, 508; bond not within .8 
&9 W. 3,c. 11, 522. 

Postea, what, 314; when and how drawn up, 314; entering and 
marking before judgment, 318; in what cases amendable, 
846, 315; where lost, 848, 315; proof of and by, 230. 

Posteas, clerk of, 9. 

Pound breach, jurisdiction of Court in actions for, 1. 

Pound for goods distrained, 574; overt and covert, 574. 

Poundage to sheriff, allowance of, efti deposit in lieu of bail, 127 ; 
upon writs of execution, 385, 386, 387; on habere facias, &c., 
555; on special capias utlagatum, 708; on attachment, 934; 
expenses of selling the goods, 386; of keeping possession, &c., 
386; sheriff’s remedy for, 387; remedy against sheriff, &c., 
for extortion, 387. 

Poverty, see “ Pauper excuse for attorney’s not taking out certi- 
ficate, 25 ; where defendant poor, more than two bail allowed, 
150; ground for rejecting bail, *168; trial at bar, 269. 

Practising attorney, must be so to.entitle him to privilege, 32. 

Praecipe, for writ of capias, 109; for writ of summons, 448. 

Premature action, 105. • 

Prerogative of crown, see “ King.” 

Prescription, when persons exempt by, from being jurors, 290. 

Presentment, in copyholds, proof of, 235. 

Prevarication of hail, 1 69. 

Printing, no objection that the declaration is printed, 188. 
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Priority of writs of execution, 379, 380. 

Prison, of King’s Bench, chaplain of, 9; clerk of day rules in, 9; 
clerk of papers of, 10; marshal of, 12 ; deputy of marshal of, 
12; marshal, &c., must reside within rules, 12; turnkey of, 
being articled as clerk, 17; rules of, 646; day rules, 647; re- 
gulations as to, 647, 648 ; admission of attornies, &c. into, 
648; delivery of papers, &c. to turnkey, 640, 641* 642, 645; 
see “ Marshal “ Prisoner” 

Prison, lodging, &c., of defendant in, after arrest on mesne process, 
130; after arrest on final process, 411; mode, &c., of render- 
ing principal to, 422, 424; right of admission to, &c., 648. 

Prisoner, proceedings against in custody of the marshal, 

Process , Sfc. in bailable actions at suit of same plaintiff, for a dif- 
ferent cause of action , or at the suit of another plaintiff, 
635; firmer process by bill abolished, 635; former process 
considered, 635; present process of detainer, 636; form 
of, 636; affidavit of debt, 636; statute requires form of 
detainer to be adhered to, 637 ; practical directions as to 
suing out, 637; mode of executing writ, 637; return of, 
637 ; if defendant in custody on criminal account, leave ne- 
cessary to detain him on civil process, 637 ; practice when 
in custody on criminal account in other gaols, 638. 
Process in i\onbailable actions against , 638. 

Rail for, 179 ; 180. 

‘ Declaration , fyc., 638; when to declare, 638; consequences of 
not declaring, 638, 649; supersedeas, 638, 649; when 
plaintiff excused from, 630, 639; agreement in writing as 
to, 638; action against several defendants, 639 ; when in 
custody on criminal charge, leave necessary to declare, 639; 
notice of writ of error or other matters, &c., to be given to 
marshal, &c., for purpose of preparing lists, &c., 639, 
640; subsequent proceedings on his being discharged out 
of custody for not declaring, 640; mode of, and practical 
directions as to declaring, 640; former mode, 640; what 
a waiver of justification of bail, 640; form of declaration, 
640; delivery of papers, notices, & c., to turnkey, 641; no 
longer requisite to have a habeas corpus, 641. 

Plea * Sfc., rules as to, same as in ordinary cases, 641 ; see “ Plea.” 
Trial, judgment, fyc., 641; when plaintiff must proceed to trial, 
641 ; when he must proceed to a final judgment, 641, 649; 
consequences of not proceeding, 641, 649; rules as to, 641 ; 
agreement in writing, &c., to bar supersedeas, 642 ; issue, 
notice of trial, &c., may be delivered to turnkey, 642. 
Execution, 642 ; when plaintiff must charge defendant in, 642, 
650; consequences of not charging, 642, 650; rules as to, 
642 ; what an excuse for not, 642, 643 ; mode of charging 
him, 643; committitur, 643; marshal's acknowledgment, 
643 ; habeas corpus in case of removal to the Fleet, 643 ; 
where prisoner in custody on criminal account, 644 ; exe- 
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cution by fi. fa. against, before charged in execution, 376 
warrant of attorney by prisoner in, 493. 

Prisoners, proceedings against in custody of sheriff, 

Preliminary observations , 644; as to mode of declaring, 644; 
process in nonbailable actions, 644 ; defendant may put in 
bail any time before final judgment, and be discharged, 
644, 645. 

Process in bailable cases , 645, 118; when in custody on cri- 
minal account, leave of Court, &c., necessary to charge 
him, 645. 

Pail, 179. 

Declaration, 645; time for declaring, 645, 638; consequences of 
not declaring in time, 638, 649; mpde of declaring, 645. 

Plea , 8$c., 645; same as usual, 645, 641. • 

Trial, fyc., 645 ; time for proceeding to, and consequences of 
not proceeding, 645, 641, 649.^ 

Execution, fyc., 645; time for charging defendant in, 645, 642; 
consequences of not charging, 642, 650 ; mode of charging 
him, 645, 646 ; execution by fi. fa. against, before charged 
in execution, 376. 

Prisoners, removal of, into the custody of the marshal, 

By habeas corpus cum causd , 714; by defendant himself, 714; 
by plaintiff to declare against him, 714; but this not neces- 
sary, 714; to render in discharge of bail, 714, 420;. how 
writ obtained, 715; form of, 715; how executed, 715; 
commitment on, 715; other proceedings, 715. 

By habeas corpus ad respondendum, 716; no longer requisite 
for purpose of declaring, &c., 716; form of, 716; how sued* 
out, &c., 716, 715; proceedings on, 716. 

By habeas corpus ad satisfaciendum , 716; to charge defendant 
in execution, 716; form of writ, 716; how sued out, 715, 
716; proceedings on, 716; mode of charging defendant in 
execution, 643. 

Prisoners, proceedings by, 

Preliminary observations fyc., prisoners in King’s Bench may be 
charged in civil actions only, 646; rules of the prison, 646; 
security for keeping within, 646; boundaries of those rules, 
646; day rules, 647 ; petition &c., for, 647; allowances to 
prisoners out of county rates, &c., 647, 648 f five only to 
lodge in one room, 648; o&cers, &c., not to supply food or 
work for prisoners, &c., 648; admission of friends, attor- 
nies, &c., to visit prisoner, 648 ;• complaints of exactions 
or extortion, &c., 648. 

Discharge of, by supersedeas, for not declaring, 649 ; time for 
declaring, &c., 638 ; where prisoner in custody on criminal 
account, 649; for not proceeding to trial, 649; for not 
proceeding to final judgment, 649; time limited for, 641 ; 
when plaintiff excused, 641, 649; for not charging him in 
execution, 650; time limited for, 642, 650; when plaintiff 
B fi 3 



1030 


Index . 


excused, 642, 660; agreement for compromise, &c., 660; 
notice of application for discharge as insolvent debtor, &c., 
650; notice in writing to marshal of, ground of excuse for 
not declaring, trying, or charging in execution, &c., 639, 
651; once supersedeable always supersedeable, 651 ; expla- 
nation of that rule, 651; effect of supersedeas, 651, 653. 

List of prisoners supersedeable , fyc., 651 ; marshal, &c., to deli- 
ver it to judges in first four days of term, 651 ; notice of 
special matter to marshal, &c., to prevent a supersedeas, 
639, 651; if prisoner supersedeable for one month, to be 
discharged although not superseded, 652. 

How supersedeas obtained , fyc., 652; how obtained on ground of 
plaintiff's not declaring when in custody of marshal, 652; 
the like<.when in custody of sheriff, 652 ; how obtained in 
other cases, 653. 

Effect of supersedeas, J>53, 651; once supersedeable always so, 
651; meaning of that rule, 651, 653; consequence of be- 
ing superseded after judgment, 653; arrest after, 653 ; su- 
persedeas when pleadable to action on judgment, 653; ac- 
tion against prisoner by third person, 653, 78; by plaintiff 
for a different cause, 653, 77. 

Prisoners, discharge of, under the Insolvent Acts, 

Proceedingsunder Lords' Act, on prisoner's own'pelition, 653; re- 

, peal of acts, 63. 

Proceedingsunder the compulsive clauses of Lords' Act , 654; pri- 
soner in custody for debt, &c., not exceeding 3002., 654 ; 
who within the act, 654; practical directions, 654; notice 
to detaining creditors, 654; notice to sheriff or gaoler, 655; 
petition, &c., 655; affidavits necessary, 655; motion, 655; 
what to be done on prisoner being brought up, 655; de- 
livery of account of estate and debts, &c., G55 ; remanding 
of prisoner, 655; assignment of prisoner’s effects, 656; 
discharge of prisoner, 656 ; indictment against for not de- 
livering up effects, &c., 656. 

Proceedings under 48 Geo. 3, c. 123. s. 1, 656; prisoner in cus- 
tody for debt, &c., not exceeding 202., 656; cases within 
act, 656, 657 ; application for discharge must be made to 
Court, 657 ; mode of making application, 657 ; practical 
directions, 657; notice of application, &c., 658; effect of 
discharge being fraudulently or unduly obtained, 658; re- 
manding of, in case of, 658; ca. sa. after, 658; application 
r for leave, 658. 

Subsequent proceedings against insolvents , 658; where defen- 
dant discharged under Lords' Act, 658, 607. 

discharge of, by other means, 

Where attorney declares writ was not issued by him, $59 ; for 
defect in affidavit or writ of capias, 82 to 111; upon put- 
ting in and perfecting bail before judgment, 179, 659; on 
abatement of action, 659; on discontinuance, 659; on 
compromise or settlement of action, 659, 128, 437; pay- 
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raent of amount of judgment, 659 ; discharge in such case 
to be given by attorney, when, 659, 54, 437 ; discharge of 
prisoner in execution, a discharge of debt, &c., 659, 414; 
aliter of a discharge from mesne process, 659, 414; becom- 
ing bankrupt and obtaining certificate, 660 ; where defen- 
dant’s wife becomes administratrix to deceased plaintiff, 
660; on death of plaintiff, &c., 660. 

Prisoner, description of, in affidavit, .83 ; limitation for writ of er- 
ror by, 325; cognovit or warrant of attorney given by, 488, 
493, 494; attorney, prisoner, when may practise, &c., 28. 

Privies, writ of error by, 326. 

Privilege of attornies and officers, 31; to sue by attachment of 
privilege, abolished, 31; to be sued J by bill/ abolished, 31; 
from arrest, 31; when left off practising, 32* after omission to 
take out certificate, 32; not to answer privileged communi- 
cations, 32. 

Privilege, attachment of, abolished, 3. 

Privilege, writ; of, how sued out, 69. 

Privilege from arrest, 65 — 78; consequences of arresting privi- 
leged person, 66, 67, 69; when will be discharged, 93, 409;* 
when to be pleaded, 93, 65 ; when best for sheriff not to notice, 
409, 413. 

Privilege of speech, enjoyed by counsel, 276, 27 T. 

Privileged communications, 32. 

Privy verdict, 285. 

Probate of wills, proof by, 235. 

Procedendo, in replevin, 581 ; after removal of cause from inferior 
Court, generally, 721, 722. See “ Removal of Causes 

Proceedings, generally, see the different titles throughout this Index . 

Proceedings against the sheriff, 331 — 138; see “ Sheriff \ Proceed- 
ings against on the hail bond, 139 — 142; see “Bail Bond;" 
setting aside or staying such proceedings, 142. 

against bail to the action, 429; against bail in error, 

436; see “Bail, Proceedings against 

setting aside for irregularity; see “ Irregularity ” 

“ Waiver .” 

staying of, see “ Staying Proceedings 

in Courts, how proved, 229, 233. 

Process, see the different titles of JProcess throughout this Index; 
by what process personal actions commenced, 3; the ancient 
process considered, 3; amendment of mesne process, 836, 
111, 452; amendment of final process, 850, 379; what de- 
fects in aided after verdict, &c., 837 ; defects in, rfo ground for 
writ of error, 837 ; entry of, on roll, to save statute of limita- 
tions, 699, 

Processu continuato, entry of, 481, 323. 

Prochein amy, how appointed, &c. to sue or defend, for infant, 673, 
676; liability for costs, &c., 674, 675, 677; cannot he a wit- 
ness, 675. 
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Proclamations, writ of, 704, 705, 710; of state, how proved, 238; on 
a fine, how proved, 231. 

Proctor, when bill for fees paid to, taxable, 49; exempt from being 
juror, 290. 

Production of books, &c., at trial, how enforced, 245 ; see u In- 
spection” 

Profert of deeds, &c. 765; see “ Oyer.” 

Prohibition, either party may .make up issue in, 219; no judgment 
as in case of a nonsuit in, 805. 

Promissory note, see “ Bill of Exchange” 

Proof of debt, how far a discontinuance of action against bank- 
rupt, 686. 

Property, what property bail must swear to, 157, 166, 168; what 
may be takervdn execution, 390, 404; of sheriff, in goods taken 
under fi. fa., 402; claim of, in replevin, 577. 

Proprietate probanda, writ of, 577. 

Propter defectum jura^orurn, &c., plea of puis darrein continuance, 
287; challenges for, &c., 293. 

Prorogation of parliament no abatement of writ of error, 334. 

Prostitution, warrant of attorney for, set aside, 496. 

Protection, writ of, 114. 

Protlionotary, 13. 

Proviso, trial by,*in what cases, 801; seldom adopted, 801; when 
q,nd how obtained, 801; making up issue or paper book on, 
219; notice of trial, 802; not necessary to give a term’s notice 
of, 802; passing record, &c., 802; trial by, 225; nonsuit in, 
301,802. 

Public acts of state, how proved, 238; public statutes, how proved, 
229. 

Public companies, entries in their books, how proved, 237 ; execu- 
tion against clerk of, 378. 

Public verdict, 285. 

Puis darrein continuance, plea of, 283, 286; see ” Plea puis dar- 
rein continuance ” 

Punishment, of attornies, &c., for misconduct, &e., 40; of officers 
for extortion, &c., 8. 

Purchasers, relation of judgments as to, 321; docketing of judg- 
ment to affect, 322, 323; when bound by writ of execution, 
379; of 5 * goods from sheriff under execution gain a good title, 
when, 379, 388; of goods in market overt, 379. 

Putting off the trial, 

In what cases, 796, 272; where unsafe to proceed to trial, 796; 
absence of material witness, 797; illness of attorney, 798; 
libel, &c. published, 798; demurrer pending, 798; other 
suit pending, 798; counsel not prepared, 798; to amend 
declaration, 798; where party arrested while about to at- 
tend cause, 798. 

Application for, 798; when to be made, 798; who may hear it, 
798, 799; notice of application, 799; brief to counsel, 799; 
affidavit to ground motion, 799; hearing of motion, 799. 
Costs on, 800. 
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Q. 

Quaker, affirmation of, on admission of, as attorney, 22. 

Quando acciderint, judgment of assets against executor, &c., 664, 
666; judgment of, against heir, 670, 671; sci. fa. on a judg- 
ment of, 608. 

Quare erronice emanavit, restitution op, 556. 

Quare impedit, either party may make up issue in, 219; no judg- 
ment as in case of a nonsuit in, 805. 

Quashing plea, 204, 272; judgment of on plea in abatement, 473;' 
writ of error, 332; costs in, 333; see further 1 ‘ Setting aside 
Proceedings ” 

Queen regnant, privileged from arrest, 65 ; so ar£ servants of, 65. 

Qui tam, attorney privileged from being held to bail in action, 69; 
process in, 102; plea in, when not a nullity, &c., 203; writ of 
error in action of, 330. / ) 

Quod recuperet, judgment of, 473 ; see ” Judgment” 


R. 

lte-admission of an attorney, 24, 25 ; after being struck off the roll, 
43, 44. 

Read, marking of concilium, 478. 

Reading overwarrantof attorney, 493; declaration in ejectment, 534. 

Real action, Court of King’s Bench has no jurisdiction in, 1 ; n ,x 
damages in, 307 ; writ of error in, 325. 

Real property, new trial where a question of inheritance arises, 818. 

Reasonableness of charges in attorney’s bill, 52. 

Rebutter, 213, 214, 

Receiver, attorney acting as, lien ofj &c., 30. 

Receiving papers, &c., see e< Waiver .” 

Recognizance of bail, arrest in action on, not allowed, 70, 80; en- 
tering of, 174,431; where amendable, 838; damages in action 
on, 308; interest on error in action on, not given, 355; sci- 
re facias on, 431, 610; debt on, 434; in ejectment on 1 
Geo. 4, 87, 565 ; on removal of cause under 20/. from infe- 
rior Court, 719, 722. • 

Recognizance, not to commit waste* pending error, &c., 549, 567. 

Record, of nisi prius, 254; in ejectment, 546; in ejectment .on 1 
W. 4, c. 70, 569, 570; on an attachment, 935; see iC Nisi Prius 
Record.” 

f how proved, 229, 230; notice to admit, 228; amendment 

of statement in, at trial, 231, 232; damages in action on, 307. 

, trial by, generally, 482; see “ Nul Tiel Record;” bespeak- 
ing of record at Treasury, &c., 483. 

Record, in what cases withdrawn, 273. 

Recordari facias loquelam, 580; proceedings on, 581, 582. 

Recovery, how proved, 231. 



1034 


Index . 


Reducing damages. See “ Remittitur ” 

Re-examination of witnesses, 280. 

Reference to master to compute, &c., in what caseLS necessary 
or not, 509; mode of proceeding on, 520, 521; irregularity 
previous to judgment cannot be taken advantage of against 
the rule to compute, 520; in case of lost bill, 521; after death 
of party, 521. 

Registers, how proved, 237. . 

Registry of judgment, 323. 

Rejoinder, 213; rule for, when necessary,, 213, see Addenda; time 
after, 213; demand of, when necessary, 213; when must be 
signed, 213; judgment for want of, 505. 

Rejoining gratis, what, &c., 201. 

Relation, of judgments, 321 , see Addenda; of writs of execution, 379. 

Release by client, to prejudice of attorney, 54; by co-plaintiff, when 
set aside, 286, n. ; ple^. of release puis darrein continuance, 286, 
287; in ejectment by dne of several lessors, 540; assignment of 
error, &c. on, 348, 351 ; agreement of release of errors in war- 
rant of attorney, 492, 501; plea of release of errors, 351 ; of 

* witness, by plaintiff, 279. 

Relicta verificatione, cognovit, &c. on, 488, 490. 

Relief of sheriffs and other persons in case of adverse claims, &e. 756, 
759. 

Remainder-man, writ of error by, 326 ; admitted to defend in eject- 
ment, 541. 

Remanding prisoner, when brought up under Lords’ Act, 655. 

Remanet, notice of trial on, 224, 228; re-sealing distringas, 259; 
entry of cause in case of, 267; order of trial of, 271; judg- 
ment as in case of a nonsuit after, 805, 806; costs in case of, 
860. 

Remittitur damna, entry of, 815, 312; in what cases, 309, 312, 
815, 817; on reference to compute, 510. 

Remittitur of record, by the court of error, 335. 

Removal of prisoners into the custody of the marshal, 714; see 
“Prisoners,” “ Habeas Corpus ” 

Removal of causes from inferior courts, 

How and in what cases , 718; from courts not of record, 718, 
580; by pone, re. fa. Io. and accedas ad curiam, 718, 580; 
frorii courts of record, 718; by habeas corpus cum causa, 
718; removes the body and cause, 718; only lies where 
process against the person, 718; not where suit commenc- 
ed by plaint, 718; by certiorari, 718; lies in most cases, 
718 f not adopted where defendant has not been arrested, 
718; usual to issue a habeas, 718; in what cases and un- 
der what restrictions a cause cannot be removed, 718, 719; 
where cause of action under 51., 719; where under 20A, 
719; where action only lies in inferior court, 719; to the 
counties palatine, 719; after judgment, 719; to have exe- 
cution, &c., 7 f9 ; form of writ, 719 ; affidavit to obtain, 719, 
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720; how sued out, 720; delivery of to judge, &c., of infe- 
rior court, 720. 

How obeyed and returned , 720; how far suspends proceedings, 
720; bringing defendant in custody, & c., 720, 715; return- 
ing record, &c., 720 ; return, 720. 

Bail and appearance , 720; where defendant already in cus- 
tody, 720, 715; defendant not to be admitted to bail in 
inferior court, 720; compelling him to put in bail by rule 
for procedendo, 721 ; bail how put in, 721 ; notice of, 721; 
where several defendants, 721 ; exception to bail, 721 ; 
notice of justification, 721; justification, 721; liability of* 
bail, 721; bail in inferior court discharged, 721; filing 
common bail in nonbailable actions, 721 ; recognizance for 
debt and costs where debt under 20?., 7 2^. 

Procedendo, 722; where it lies, 722; how obtained, 722; how 
sued out, 722; bow executed, 722; effect of, 722; conse- 
quence of sheriff taking furtli/- proceedings after, 581, 
582; after cause has been remanded cannot again be re- 
moved before final judgment, 722. 

Proceedings after removal, 722; compelling plaintiff to pro- • 
ceed, 722, 583; proceedings commence de novo, 723; de- 
claration, 723; time for pleading, 723; costs, 723. 

Render by bail, 418; in discharge of bail to sheriff, &c., 418, 132; 
who may so render, 418; when, 418; putting in bail to the 
action for, 421 ; who may he so put in, &c., 421.; render in 
discharge of bail to the action, 418; when to he made, 418; 
in what time, 418, 419; when further time allowed, 419; when 
further time not allowed, 419; how made when principal not. 
in custody, 420; when in custody, 420, 425; habeas, when ne- 
cessary or not, 420; practical directions as to render to King’s 
Bench when principal not in custody, 422; how bail may ar- 
rest, &c., 422; notice of render, &c., 423; mode of obtaining 
exoneretur, 424; practical directions as to render to county 
gaol when defendant at large, 424; render after escape, 425; 
where defendant in custody on criminal account, 420, 425; 
who to have benefit of render, 425; to what time the render 
relates, 425. 

Rent, affidavit of debt for, 89 ; change of venue in action of debt for, 
727 ; payment into court in debt for, 737 ; staying proceedings 
on payment of, 749; reference to compute in action for, 509; 
writ of inquiry in action for, 511; ejectment for, 559; staying 
proceedings on payment of, 543, 562, 749; ejectment for, and 
surplus after execution, 555 ; rent to be paid to landlord before 
goods sold under execution, 397, 708; provisions and cases as 
to, 397, 398. 

Rent, double, action for arrest allowed in, 81. 

Rent-charge, extending of, 405 ; payment into Court on avowry 
for, &c., 591 ; costs in replevin as to, 593. 

Repleader on immaterial issue, 844. 

Replegiari facias, writ of, 1, 577. 
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Replevin. As to the distress, see w Distress 

Jurisdiction of Court in, 1. 

How obtained , 577 ; ancient writ of replegiari facias, 577 ; pro- 
ceedings thereon, 577; now obsolete, 577; present mode 
of replevying, 578; pledges in, 578; howtaken, 578; bond 
for, 578; practical directions, 578; replevy must be made 
before goods sold, 579; replevy where goods eloigned, 579; 
capias in withernarp, 579. ' 

Plaint in County Court , 579; when to be made, 579; conse- 
quences of not making, 579; entering of plaint is the act 
of the party, &c , 579; sheriff’s neglect to enter, 579; 
when plaint cannot be prosecuted in County Court, 580; 
where freehold, &c. comes in question, 580; where property 
is clainqpd, 580. 

Plaint, how removed , 580; by whom, 580; cause for removal, 
580; by pope, 580; nature of that writ, 580; by recordari 
facias loquel^m,v80; by accedas ad curiam, 581; by certi- 
orari, 581; practical directions as to suing out, &c., these 
writs, 581; return of, 581; practice on return of, 581; fil- 
ing of return, 581; delivery of writ to sheriff or judge of 
inferior court, how far a stay of proceedings, &c., 581 ; sub- 
sequent proceedings void, 582. 

Appearance', Declaration, fyc., 582; appearance when and how 
entered, 582; how to proceed, &c., where plaintiff wishes to 
expedite the cause, 582; pone per vadios, 582; distringas, 
582; alias or pluries distringas, 582; motion to increase is- 
sues, 583 ; proceedings to outlawry on, 583 ; how to proceed 
where defendant wishes to expedite the cause, 583; form 
of declaration, 587. 

Nonpros for want of declaration, 584; how obtained, 583,584; 
judgment of at common law, 584; disadvantage of, 584; 
proceedings on, 584;' writ of second deliverance, 584; re- 
torno habendo, 584; capias in withernam, 584; restitution, 
585; judgment of, &c., under 17 Car. 2, c. 7, 585; pro- 
ceedings on, 585; inquiry for arrears of rent, 585; execu- 
tion on such judgment, 585 ; statute does not bar common 
law judgment, 585; in many cases advisable to proceed un- 
der the statute, 585 ; assignment, & c., of replevin bond, 585. 

Avowry, 586; practical directions, 586; how and when to avow, 
&c., 586; imparlance, Svhen defendant entitled to, 58 6, 587 ; 
pleading without, 587; general imparlance, 588; special 
imparlance, 588 ; general and special imparlance, 588 ; plead- 
ing in abatement, &c., after, 589; where imparlance irregu- 
larly obtained, &c., 589. 

Plea in bar , 589; practical directions, 589. 

Nonpros for not pleading in bar , 589, 590; judgment of at com- 
mon law, 589; judgment of under 21 Hen. 8, c. 19, 589; 
judgment of under 17 Car. 2, c. 17,590, 585; assignment 
of replevin bond, 590. 

Issue, 590; either party may make it up, 590, 219. 

Demurrer , 590; judgment for defendant on at common law, 590; 
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the like on 21 Hen. 8, c. 19, 590; the like on 17 Car. 2, 
c. 7, 591; judgment for plaintiff on, 591. 

Staying proceedings , on payment of rent, &c. 591, 748, 749; on 
distress damage feasant, 591. 

Payment into Court , of rent, &c., 591; plea of tender, 591. 
Discontinuance , withdrawing plea, &c., 591; defendant cannot 
discontinue, 591. 

Trial , #c., verdict and judgment , 591; either party may pro- 
ceed to, 591; nisi prius record, &c., 591,592; trial by 
proviso, 592 ; defendant cannot have judgment as in case 
of nonsuit, 592; verdict for plaintiff, 592; damages in,* 
592, 308; verdict for defendant, 592; at common law, 
592; under 7 Hen. 8, c.4, or 21 Hen. 8, c. 19, 592; under 
17 Car. 2, c. 7, 592; consequence of jury omitting to find 
amount of rent, &c., 592. # 

Nonsuit, 593; judgment on at common law, 593; on 21 Hen. 

8, c. 19, 593; on 17 Car. 2, c. 52)3. 

New trial , 593; on verdict for plaintiff not in general allowed, 593. 
Costs, 593; on verdict for plaintiftj 593; on nonsuit, &c., or ver- 
dict for defendant, 593 ; double costs, 593, 594. 

Execution , 594, 377; for plaintiff, 594; for defendant under 17 
Car. 2, c. 7, 594; for defendant at common law, 594; writ 
de retorno habendo, 594; fi. fa. or ca. sa. for costs, 594; 
return to retorno habendo, 594; capias in withernam, 594; 
scire facias, 594. 

Proceedings against sureties in replevin , 595; sec “ Replevin 
Bond 

Proceedings against the sheriff \ 8$c., 597 ; where he has not 
taken a bond, 597; where he has taken an insufficient bond 
or pledges, 597; action against him, 597; extent of his lia- 
bility, 597; taking assignment of bond no waiver of pro- 
ceedings against, 597. • 

Replevin Bond, form of 578, 595; assignment of, 595; action on, 
595 ; other remedies iqainst sureties, 595 ; what a forfeiture of, 
595; death of plaintiff, 596; action on, in what Court to be 
brought, 596; arrest in, not allowed, 70; to what amount 
plaintiff may recover, 596, 307; what may be pleaded to, 596; 
how far Court may relieve sureties, 596 ; how sureties discharg- 
ed, 596, 597; interest on judgment in error on, 3$5. 

Replevin Clerk, 597;- see “Replevin.” 

Replication, 211; no time limited for replying, &c., 211 ; rule to 
reply, 211; when plaintiff must reply after, 211, 212; non- 
pros for not replying, 789; term’s notice, 211, 212; no replying 
between 10th August and 24th October, 212; demand of repli- 
cation not necessary after rule to reply, 212, 789; when re- 
plication must be signed, 212; must now in all cases be de- 
livered, 212, see Addenda , reg. 1; notice of trial on, 213; 
withdrawing replication, 213; new assignment, 213; judg- 
ment for want of replication, 214; amendment of, 841. 

Replication, to plea in abatement, or to the jurisdiction, 472, 
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Replication, in ejectment, 545; in replevin, 589; in scire facias, 615* 

Reply at trial, 281, 275. 

Requests, Court of, see (t Court of Requests'* 

Rescous, jurisdiction of Court, in actions for, 1. 

Rescue, when sheriff liable after, on mesne process, 129, 130; re- 
turn of, to mesne process, 130; return of, on final process, 384, 
412; plaintiff’s remedy on, 412; penalty and punishment for, 
130; attachment on, 930, 130; goods rescued on fi. fa., defen- 
dant discharged, 402. 

Residence, compelling attorney to disclose that of client, &c., 29, 
447 ; of lessor in ejectment, 543, 763; of attorney, 28 ; attorney 
residing abroad, 25; statement of, in affidavit of debt, 83; in 
writ of capias, 103; indorsement of, on writ of capias, 108; 
statement o£ in bail piece, 154, 155; in writ of summons, 
443; indorsement of, on writ of summons, 447; statement of 
in plea in abatement for nonjoinder of defendant, 469. 

Respite of jury, stateinenViof, in nisi prius record, 255. 

Responsalis, 33. 

Respondeas ouster, judgment, &c. of, 473, 484. 

Restitution, after error, 357; in ejectment, after execution, 556; 
when judgment or execution, &c., set aside, 388, 389. 

Re-summons after claim of conusance, 724. 

Retainer of attorney, how, &c., 33 ; proof of, 52. 

Retorna brevium day, 58. 

Retorno habendo, writ of, 584, 585, 594; proceedings on, 594. 

Retraxit, 811, 814. 

Return of writs, see the different titles of Writs throughout this 
Index; days for, 57 ; custos brevium, to set down time of re- 
turn and filing, &c., 103, 384; mode of ascertaining return, 
133; proceedings on, 131 — 135; mode of making, 384; when 
defect in, cured, 385; effect of, 385, 200; action for false re- 
turn, 134, 385, 399; amendment of, 385, 453. 

Returning issue or paper book, 220. 

Revenue, attorney of, may practise, &c. without articles of clerk- 
ship, 17. 

Reversal, of outlawry, 710; of judgment by writ of error, 353; 
costs on, 356. 

Reversioner, writ of error by, 326. 

Revocation o«f warrant of attorney, 494,495; of arbitrator’s autho- 
rity, 909, 910. * 

Reviving judgment, scire facias for, 599, 374. 

Riens per descent, plea of, need not be signed, 207, 670; plea of 
generally, &c., 670, 671. 

Riot, actions against liundredors in case of, 621. See " Ifundredors” 

Roll, when carried in, on entering issue, 221 ; how carried in, &c., 
223; .number of to be marked in nisi priug record, 256; judg- 
ment roll when necessary to carry in, &c., 322, 323; demand 
of number, &c., of, on nul tiel record pleaded, 482, 485; entry 
of process on, to save statute of limitations, 699. 

11s of manor, proof by, 235, 236; inspection of, 236. 
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Routine of tlie business in the Court of King’s Bench, 56. 

Royal family, &c., cannot be arrested, 65, 409. 

Rules, clerk of the, 10. 

Rules, granted upon motion by Counsel , 881 to 891. 

What rules granted on plea side or crown side of Court, 881 ; 
rules granted upon signature of counsel, how obtained, 881 ; 
how rule absolute in first instance obtained, 881; affidavit 
for, 881,882; service of rule, 881,29, 155; shewing original 
rule, when necessary, 882; shewing the original rule, 882 ; 
affidavit, when to be made, &c., 882; when to be filed, 
&c., 882; when affidavit must be specified in the rule nisf, 
&e., 882; title and jurat, &c., of affidavit, 899, 901; how 
rule nisi . in first instance obtained, 882; in what Court, 
882; order for hearing, 60; when cargiot be made on last 
day of term, &c., 882; service of rule, 882; shewing cause 
at chambers, 883; irregularity in service of rule nisi, waiv- 
ed by shewing cause, 883; Contents of rule nisi, 883; 
when and how far a stay of proceedings, 883, 782, 882; 
proceedings in the mean time, set aside, 782; rule drawn 
up by mistake corrected, 851; notice of motion, 88£j 
shewing cause, 883,884; enlarging rule, 883, 884; affida- 
vits to shew cause, 884; argument, 884, 885; rule absolute, 
885; costs of application, 885; moving -for same cause a 
second time, 885; opening the rule, 886; affidavits on 
both sides must be filed, 882, 884, 905; computation of,, 
time, 58, 886; proof of rule, 284; amendment of, 851. 

Rules where motion-paper requires only signature of counsel, 
rule for a concilium, 366, 370, 478; for a special jury, 261*; 
that landlord be admitted defendant, instead of tenant, in 
ejectment, 542; for judgment against casual ejector, 536. 

Rules where the motion must be made in Court , but it is suffi- 
cient if counsel give the ^ notion-paper to the clerk of the 
rules, rule that money deposited with sheriff instead of bail, 
be paid over to plaintiff, no bail having been put in, 126; 
that money deposited with sheriff instead of bail, be paid 
over to defendant, bail having been put in and perfected, 
126; upon motion to justify bail, 165, 178; the like as to 
bail in error, 345 ; peremptory, to declare, 187; to change 
the venue, 726; to discharge rule for changing the venue, 
729; to refer it to mastef to compute principal and inter- 
est on bill of exchange, 521; to have witnesses examined 
upon interrogatories, with consent of both parties, 25 1 ; for 
costs for not proceeding to trial or inquiry, 604; for judg- 
ment as in case of a nonsuit, 807; the like after a peremp- 
tory undertaking, 809; that defendant have leave to enter 
a suggestion on roll, to entitle him to costs under a Court 
of Conscience act, 873; the like, to entitle the defendant to 
double or treble costs, 874; for judgment against defen- 
dants in several actions upon policies of insurance, who have 
entered into a consolidation rule, 735; to make judge’s or- 
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der or order of nisi prius a rule of Court, 906 ; to make a 
submission to arbitration a rule of Court, 926; to enlarge 
time for making an award on consent of parties, 914; to 
make a rule absolute upon affidavit of service, in cases of 
course, where cause is never shewn, 885. 

Rules where the motion is made in Court , but the grounds of it not 
j particularized , rule that attorney deliver up writings, &c. 
where no cause in Court, 31 ;» for habeas corpus ad respon- 
dendum, to charge a prisoner in custody on a criminal 
account, with a bailable writ or declaration, &c., 638, 639; 
for leave to compound penal actions, 780; for a general 
special imparlance, 588; that defendant be at liberty to 
waive plea, 211; that defendant be at liberty to withdraw 
general i%sue, dnd plead de novo, with notice of set-off, 210; 
the like, and to plead de novo, upon paying money into 
Court, 210; for leave to try before the sheriff in an action 
for a debt notexcVeding, 20/., 286; for leave to inspect and 
take copies of books, court rolls, &c., and to have them pro- 
duced at the trial, 238, 771, 772; for relief by third parties 
against adverse claims, 756; for the like by sheriffs, 759; 
for leave to enter up judgment on old warrant of attorney, 
498, 500; for leave to sign judgment on scire facias, where 
party not summoned, 614; for leave to issue a scire facias 
on judgment not more than ten and under fifteen years old, 
600, 601, 612; to discharge insolvent debtor, under 48 
Geo. 3, c. 123, s. 1, 657, 658; to make rule absolute upon 
affidavit of service, no cause being shewn, 685; for judg- 
ment on demurrer, when not argued, 479; for judgment 
on writ of error, when not argued, 351. 

Rules where the motion is made in Court , and the grounds of it 
particularized , rule that defendant may be discharged out 
of custody, on entering a common appearance, 93; that 
bail bond be delivered up to be cancelled, 93; for further 
time to justify, 171; for time to inquire after hail, 173; to 
obtain money out of Court after judgment, when paid into 
Court in lieu of bail, 182; that an outlawry be reversed, 
711; that plaintiff be at liberty to sue out a distringas to 
compel appearance or outlawry of defendant, 462; that 
sendee of declaration in ejectment, on the tenant’s son or 
daughter, &e., may be* deemed good service, 532; that su- 
perfluous counts, &c., be struck out of the declaration, &c., 
733; to consolidate actions, not being on a policy of insur- 
ance, 735; that claim of conusance be allowed, 725; for 
time to declare, under special circumstances, 187 ; for leave 
to withdraw general issue, and plead specially, 211; for 
leave to withdraw a special plea, and plead specially, 210; 
for leave to add a plea, 210; that a writ of inquiry may be 
executed before a judge, 513, 514; for a trial at bar, 268; 
for a trial in a different county, 217, 869; to put off the 
trial, 798; for costs against a pauper for not proceeding to 
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trial pursuant to notice, or an undertaking, 698 ; to stay 
proceedings in replevin, upon payment of rent, &c., 591; 
to stay proceedings in ejectment, upon payment of rent 
or mortgage money, 562, 749; to stay proceedings upon 
payment of debt and costs, &c., in other than ordinary 
cases, 745; to stay proceedings in second action, until the 
costs of a former action be paid, 750; to stay proceedings 
in actions under 40.?., 752 to stay proceedings in actions 
pending error, .764, 338; to stay proceedings in other cases, 
754; to stay proceedings until security be given for costs, 
764, 543; to stay proceedings in actions upon bail bonds, 
&c., upon terms, 146; to set aside a regular nonpros, upon 
terms, 791 ; to set aside a regular judgment by default, 
upon terms, 506; to set aside proceedings for irregularity, 
782, 142, 110, 451; to set aside verdict or nonsuit, and to 
have a new trial, 824; to set aside the execution of a writ 
of inquiry, 519, 824; for judgjnent non obstante veredicto, 
830; for leave to amend after judgment, 831 ; to arrest the 
judgment, 852; for leave to discontinue, after verdict, 794; 
for leave to enter up judgment nunc pro tunc, 603; far 
leave to enter suggestion on roll, to entitle defendanf’to 
costs on account of plaintiff’s not having recovered amount 
for which defendant was holden to bail, 873; for plaintiff's 
costs of suit, in an action on a judgment, 855; for leave to 
take out execution in ejectment, after the landlord has fail-; 
ed in his defence, 542; for leave to take out execution * 
pending error, 338, 552; for leave to enter up judgment on 
a warrant of attorney of ten years and not more than fifteen 
years old, 500; to examine witness on interrogatories, 251; 
fora mandamus for examination of witnesses, 252; that 
the master may review his taxation, 891; to set aside an 
annuity, 891; that securities be delivered up to be cancel- 
led, 496; to revoke an arbitrator’s authority, 909, 910; to 
compel attendance of witness, or production of documents 
before an arbitrator, 913; to enlarge time for making award, 
where one of parties withholds his consent, 915; to set 
aside an award, 924; to set aside a judge’s order, 898; that 
an attorney may pay costs, &c., for negligence, &t\, 40, 43; 
to make a rule absolute, where cause is shewn, 891. 

Rule?, granted without motion by Counsel* 

Rules obtained upon a judge's fiat , that infant be admitted to 
sue by prochein amy or guardian, 674; that infant be ad- 
mitted to defend by guardian, 676; that plaintiff may sue 
in forma pauperis, 697; for rule to discharge a prisoner, 
upon bail being justified in vacation, 179; for rule for a dis- 
tringas in nonbailable actions, in vacation, 462; for a rule 
to change the venue in vacation, 726; for a rule to plead 
several matters, not enumerated in rule, T. 1 W. 4, 209; 
for a rule to compute, in vacation, 521 ; for leave to sign 
judgment* on scire facias, where defendant not summoned, 
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614; for a rule that -writ of inquiry be executed before a 
judge at nisi prius, 514; for sheriff to return a good jury 
upon writ of inquiry, 514; for rule making submission to 
arbitration a rule of Court, 926. 

Rule obtained from cleric of rules, upon master's allowance , rule 
for allowance of writ of error coram nobis, 368. 

Rules obtained from the clerk of the rules, upon a praecipe, rule 
to plead generally, 196; to plead in scire facias, 615; to 
avow in replevin, 586 ; for a view, *264; to appear to a scire 
facias, 613; for judgment on demurrer, 480; for judgment 
on nul tiel record, 483; for judgment on scire facias, 613; 
for judgment on scire facias quare executionem uon in 
error, 364; for judgment in error, 367, 370; to bring up 
insolvent debtor under Lords’ Act, 645. 

Side-bar rules, rule that the sheriff return the writ, 133; that 
the sheriff bring in the body, 135; for time to declare, or 
for further time, 1 ; for special imparlance, 588; for leave 

to pay money into Court, 181, 739; for leave to discon- 
tinue before verdict, &c., 794; to be present at the taxing 
of costs, 319; for a scire facias to revive a judgment more 
than seven years old, and not ten, 612; for marshal to ac- 
knowledge defendant in custody, 643; consent rule in 
ejectment, 532. 

Rule to plead several pleas obtained from the cleric of the rules 
upon the engrossment of the pleas , or a draft or copy thereof, 
893, 521. 

Rules obtained from the master, rule to declare in replevin, 583; 
to reply, 211; to rejoin, surrejoin, &c., 213; to enter the 
issue, 221; the like, on demurrer, 478; to join in demur- 
rer, 475; that defendant produce the record on nul tiel re- 
cord, 483; to assign errors, not necessary, 364, 369, see 
Addenda , reg. 1 ; to rdturn the certiorari in error to this 
Court, 365, 869; to join in error, 369. See Addenda. 

Rule obtained from clerk of papers, rule to return the paper - 
book or demurrer book, 218, 477. ’ See Addenda , r. 1. 

Rules obtained from the clerk of the errors , for better bail, 345 ; 
to transcribe, 346; to allege diminution, 347; to assign er- 
rors, 347 ; to return certiorari in error to Exchequer Cham- 
ber, 350. See Addenda. 

Rulesobtained from the, filacer, v the rule to appear in replevin, 582. 

Rule rendered unnecessary by reg. gen. of II. T. 4 fF. 4, to join 
in demurrer, r. 3; for a concilium, r. 6, r. 14; to produce 
record, r. 8; to certify or transcribe the record, r. 10; to 
allege diminution, r. 11; to assign errors, 11; to return 
paper book, 1. 

Rule for judgment, after verdict, &c., 315, 317; after demurrer, 

480; on nul tiel record pleaded, 483; on judgment by default, 

505, 508; not necessary after writ of inquiry, 519. 

Rules of the King’s Bench prison, 646, G47 ; day rule, 647. 
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Sailors, privilege of, from arrest, &c., 73, 409; how proceeded 
against, 74; affidavit, &c., on execution against, 410; time to 
render principal on impressment of, 420. 

Side, see “ Goods sold,” “Purchaser under a fi. fa., 390, 391, 398. 

Satisfactions, clerk of, 9. • 

Satisfaction, of judgment, what execution is, 401, 407, 414; entry 
of, on the roll, 437 ; satisfaction piece, 437; after payment of 
penalty of bond, 523. 

Scandalum magnatum, change of venue in action for, 728. 

Sciendum, entry of, in the nisi prius record,. 256 

Scilicet, advantages of, 312. 

Scire facias, the subject matter of, 

Nature of writ, 598; when an. action, 508;; when a mere continu- 
ation of suit, 598; when an interlocutory proceeding, 598. 
To revive a judgment after a year and a day, 599, 374s when 
necessary, 599, 374; when not, 599, 374; when plaintiff 
prevented suing out execution, 599, 574; when execution, 
already sued out, &c., 600, 374; consequences of want of 
sci. fa. 600; when motion for, of course or not, 600, 601. 
Upon the death of parties, 601 ; on death after finaljudgment and 
before execution, 601 374; on death between verdict*and 
judgment, 603; on death between interlocutory and final 
judgment, 604; on death of one of several plaintiffs or de- 
fendants, 604. 

Upon the marriage of parlies, 605; of feme plaintiff, 605; of feme 
defendant, 605. 

Tn case of bankruptcy or insolvency of parties, 606; of plaintiff, 
606; of defendant, 606, 607 # 

On judgment in debt on bond, 607, 523, 527. 

On a judgment quando fyc., against an executor , fyc., 608. 

Against bail, 431, 434; against bail in error, 436; see “ Bail.” 
Against pledges in replevin, 894, 609; see “ Replevin Bond.” 

Ad audkndum errores , 365, 609. See Addenda. 

Quare executionem non, after error, 363, 374, 609. 

Ad rehabendum terram, 407, 609. 

Against sheriff after levy, under & fi. fa., 402, 610. 

To repeal letters patent, 609. 

After special capias utlagatum , 708. 

After pardon of outlawry, 609. 

To certify sealing bill of exceptions , 610. 

Scire facias, proceedings on, 

The writ , summons, fyc., 610; to whom directed, 610; when a 
testatum, 610; teste of, 610; return of, 611; fornl of must 
pursue the judgment, 611; what a variance, 611; must be 
sued out of Court in which the record is, 611; to revive a 
judgment, 612; when leave of Court necessary to sue out, 
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611, 612; form of motion for, 612; practical directions as to 
suing out the writ, 612; by what officer writ signed, 612; 
by new attorney without order for changing, 37, 38; leav- 
ing it at sheriff’s office, 612 ; what time it must remain there, 
612; sheriff to indorse on the day of leaving it, 612; sum- 
moning defendant or bail, when necessary, 612, 433; 
notice to him where he resides in another county, 612, 
633; practice of two scire' faciases and nihils disconti- 
nued, 612; if party not summoned, leave of Court neces- 
sary to obtain judgment iflie does not appear, 613; mode 
of summoning party, 613'; rule to appear and judgment af- 
ter summons, 614; mode of giving party notice of sci. fa., 
613; rule to appear and judgment after notice, 613, 614; 
judgment, &c M against two, 614; testatum sci. fa. against 
heir, &c., 614; amendment of writ. 849; agreement in 
cognovit or warrant of attorney to dispense with, 487, 
488,493,502. % 

Appearance on, 614. 

Declaration on, 614; not within 2 W. 4, c 39, &c., 614; title 
of, 615. 

Plea , 8fC ., 615; time for pleading, 615; 2 W. 4, c. 39, &c., not 
applicable to, 615; should be delivered, 208; demurrer 
book to be made up by attorney, 476; audita querela, 615. 
■Issue, 615; to be made up by attorney, 476. See Addenda. 

Trial, SfC ., 615; damages, 615; plaintiff may be nonsuited, 615; 

postea, judgment, execution, &c., 615. 

Costs, 615; enactment of 3 & 4 W. 4, c. 42, 615; general rule 
as to, 616. 

Execution , 616; same as usual, 616; in sci. fa. to revive judg- 
ment, 616; against bail on sci. fa., 616. 

Amendment in, 849. 

Second scire facias, 616; when necessary, &c., 616. 

Scire fieri inquiry, 667 , 668. 

Scotland, peers of, when privileged from arrest, 65; bankrupt’s cer- 
tificate, &c., in, no privilege from arrest, 7 1 ; affidavit of debt 
sworn there, 92; commissioners empowered to take affidavits 
in, 904; property in, not sufficient for bail to .justify, 168; 
error from Courts of, 331. 

Sealer of thd writs, 13; not to seal blank writs, &c., 13; sealing of 
capias, 109. 

Sealing, warrant of attorney, 493. 

Seamen, see “ Sailors 

Searching office for plea before signing judgment, 202; sheriff 
searching for detainers, 121. 

Second action, staying proceedings in, 750, 751; after nonpros, 
792;* after discontinuance, 795. 

Second arrest, when allowed or not, 75, 76, 792. 

Second deliverance, writ of, 584, 590, 594; costs on. 593. 

Second trial, 826, 828, 829; see '‘New Trial” 
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Secondary, 14. 

Secondary, on the crown side, 14. 

Secondary evidence, 245, 238, 242. 

Security for costs, in what cases, 762; where plaintiff abroad, 762; 
where out of jurisdiction of Court, 762; where several plaintiffs, 
762; where plaintiff an ambassador, &c., 762; in ejectment. 
762, 543; will not be required where plaintiff merely insolvent, 
or bankrupt, &c., 763; where plaintiff convicted of felony, 763; 
where defendant has possessed himself of all of plaintiff’s pro- 
perty, 763; where cestui que trust sues in name of trustee, 763, 
755. How security for, obtained, 764; practical directions, 
764; when application to be made, 764; affidavit for &c., 764. 

Security to plaintiff* for defendant’s appearance, 125; when bail 
bond or attachment ordered to stand as, 147. 

Seduction, damages in action for, 311; new trial for excessive da- 
mages in, 818. 

Sentence of admiralty, how proved, 235; sc$ “ Judgment 

MHjuestrari facias, &c., 605, 696; after outlawry, 708. 

Serjeant, see “ Counsel;” when privileged from being held to bail, 
68; change of venue in action by, 728; exempt from being 
a juror, 290. 

Servants, of Royal Family, when privileged from arrest, 65, 409; 
of peers, 66, 409; of ambassadors, &c., 66, 67, 409; service 
of declaration in ejectment on a servant, 531, 532. 

Service of clerkship to attorney, 18. 

Service of writ of summons, 448 — 451 ; what a good personal ser- 
vice, 450; of notices, &c., upon attornies — when and where, 
28, 29, 155, 156; of notice to produce, &c., 244, 241; of rules 
generally, 29, 155, 881, 885; of summons or order, 894, 897; 
of rule for attachment, 934; of notice of bail, 155; of notice of 
declaration, 191; of declaration in ejectment, 531, 532; of 
rule or order to return writ, 133;* or to bring in body, 136. 

Sessions, attorney’s hill for business at, must be delivered, 45; at- 
torney cannot be clerk of peace, 32. 

Set-off’, when defendant can be held to hail for balance only, 79; 
general issue and notice of setoff’, 207; particulars of, 774, 
775; amendment of, 843; particulars of, annexing to record, 
‘25 7, 265, 777; particulars of, generally, 774; verdict, how 
taken, in case of, 308. • 

Set-off of one award or judgment of fcosts against another, 54, 55, 
437. 

Set-off, of attorney, when available for him, 53, 30; of agent, 2T8; 
attorney need not deliver bill for purpose of, 46. • 

Setting aside, nonsuit, 301; proceedings against the sheriff, or on 
the bail-bond, 142; warrant of attorney, 496; judgment, &c. 
on warrant of attorney, 498, 501; judgment by default, 506; 
judgment against casual ejector, 538; award, 918; plaintiff’s 
own proceedings, 509. 

VOL. ir. 
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Setting aside proceedings for irregularity, 782; see “ Irregularity” 

Several actions, staying proceedings in, 750, 751, 544; consolidating, 
544, 734. 

Several counts, payment into court in case of, 738, 741, 742, 740; 
damages in case of, 309; where entire verdict and bad count, 
310. 

Several issues in law and fact, proceedings on, 476, 477; which best 
to try first, 477; judgment in demurrer in case of, 480,481; 
new trial in case of several issues, .823; costs in case of, 863. 

Several plaintiffs or defendants, statement of, in affidavit of debt, 
90; in wfit, 102; service of writ of capias on one of, 121; 
time to declare in case of, 187, 639; when you may declare 
against one of several only, 188, 190; outlawry of one, 709; 
payment into Court by one, 738; delivering issue where seve- 
ral defendants, 220; notice of trial to, 223; notice of trial 
where one suffers judgment, 226; nonsuit where one suffers 
judgment, 30 1; Vyrdict where several defendants, how to be 
given, 309, 504; severing damages, 309; costs where one of 
several defendants acquitted, 862; judgment by default by one, 
504, 510; costs on, 506; writ of inquiry in case of, 509, 510; 
costs where several defendants in ejectment, 550 ; effect of 
death of one of, 604, 605, 871, 979; sec “Death;” new trial in 
case of several defendants, 824; contribution, 309, 388; writ 
of error, 327, 328, 333; writ of execution, 376, 405; how far 
execution on one discharges rest, 40 1 ; judgment on warrant of 
attorney in case of death of one party, 495 ; sci. fa. in case of, 
611, 614; supersedeas of prisoner where several defendants, 
639, 641, 642. 

Several pleas, 208; when and how pleadable, 208, 209, see 
“Plea;” costs on, 864. 

Several tenants, service, &c., of declaration in ejectment in case of, 
531,535. 

Sewers, attorney privileged from acting as officer of, 31. 

Sham plea, 203; when not allowed, 203; when plaintiff may sign 
judgment, 203. 

Sheriff, generally, 1 4. 

Deputy of, 14 ; to appoint one in London, 15 ; not to issue blank 
warrants, 15; not to issue warrant until writ delivered to 
him, 15; when to return writs, 15, 383; delaying return, 
&c. of writs, 15, 333; not compellable to return writ six 
months after office of, expired, 132, 383; extortion by, 
15, 16, 387; not to take warrant of attorney from pri- 
soner, unless in presence of attorney, 16; not to be an 
attorney, 16, 31, 32; nor bail, 16, 32; liability of, for ar- 
resting a peer, 66; for arresting an ambassador, &c., 67. 
Direction of writs to, 97, 378; where sheriff is a party, 97. 
When bound to discharge defendant on hail tendered, 123. 
Duty of, on taking a bail bond, 124, 125; when bound to as- 
sign bail-bond, 139; consequences of refusal, 139; how 
to assign, 140; consequences of assignment, 139, 140; 
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action by him on bond, 142 ; how reimbursed if he has to 
pay debt, &e., 148, 149; amount of liability when he is 
fixed, 148; 

Court will not relieve, when guilty of breach of duty, 148. 

Award of venire, where sheriff a party, &c., 869, 216, 217. 

How to execute writs of execution generally, 379, 385, see 
“ Execution how to execute, and duty on a fi. fa., 390, 
— 399, see “ Fi. Fa.;'-' how tq execute, and duty, &e., on 
an elegit, 403, see Elegit how to execute, and duty, 
&c., on a ca. sa., 411, see i( Capias ad Satisfaciendum;" 
his poundage and expenses on writ of execution, 385; 
remedy for, 387; how to act on adverse claims, 756; 
payment to him under an execution, 399, 412; acquires 
special property in goods seized, 402 ; remedy against, for 
amount levied in execution, 402. 

Writ ,of inquiry executed before, &c., 513, see “ Inquiry , writ 
of;" writ of inquiry in debt efi bond executed before, 
523; new trial, where under-sheriff was party’s attorney, 
817. 

Trial of actions not exceeding 20 L, before sheriff, 2S6 b; new 
trial where under-sheriff w^as party’s attorney, 817. 

His duties, &c., in replevin, 579; his liability in and proceed- 
ings against, 597. 

Relief of, &e., in case of adverse claims on execution, See., 757. 

Sheriff, proceedings against him after arrest of defendant on mSsne 
process. 

Rule or order to return the writ , 131 ; in what cases, 131 ; pro- 
ceedings should keep pace with time allowed for putting 
in &c., bail, 132; when plaintiff cannot proceed against 
sheriff*, 132; cannot be compelled to return writ, &c., with- 
out rule or order, 132 ; must be ruled, &c., while in office, 
or six months afterwards, 432; when rule or order ob- 
tained, 132; how obtained, 132, 433; wliat a compliance 
with the rule or order, 133; within what time the she- 
riff must return writ, 133; wliat return he should make, 
133, 134; attachment for not returning, 134; when and 
how; obtained, 134. 

Rule to bring in the body, 135; in what cases, 135 ; when and 
how obtained, 135; must be no laches, 135 ;» ruling late 
sheriff*, 136;’ how served, *136; how complied with, 136; 
in what time, 136; when contempt for non-compliance 
purged, 136; by render, 136; compliance with, in base 
of death, 136; by insanity, illness, &c., 13Gu; by injunc- 
tion, 136; mode in which sheriff to bring in the body, 
&c., 136; attachment for not returning, 137; when and 
how obtained, 137. 

The Attachment , 138; what, 138; when to be moved for, 
143, 137; proceedings upon it, 138. 

Setting aside the proceedings against sheriff for irregularity , 142; 
c c 2 
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with costs, 142; where proceedings relative to bail irre- 
gular, 142; where attachment pending summons to stay, 
142; where arrest by special bailiff, 142; irregularity in 
assignment by bond, 143; or in action thereon, 143; 
where writ void, 143; where bail-bond defective, 143; 
for other causes, 143; mistake of attorney in putting in 
bail, &c., 144; taking a cognovit, 144; unnecessary 
laches in proceedings against sheriff, 144; injunction, 
144; death of defendant, 145; death of plaintiff, 145; 
bankruptcy of defendant, 145; defendant an alien, 146; 
defendant’s attorney not having taken out certificate, 146; 
where defendant arrested in two counties, 146; not ne- 
cessary to put in bail, where proceedings are irregular, or 
against good faith, 146. 

Staying regular proceedings upon payment of costs, 146; power 
to stay, given by statute, 146; terms on which proceedings 
stayed, 146 ; loss of trial, 146; attachment or bbnd stand- 
ing as a security, 146, 147; affidavit of merits, &c., 147; 
for actual directions, 147; when application to be made, 
148; court will never relieve, where sheriff guilty of a 
breach of duty, 148; consequences if proceedings be not 
stayed or set aside, 148; what sheriff must pay, 148; how 
reimbursed, 148; action for money paid, 149. 

Action , Sfc. against , for escape, 184; for false return, 134; 
for false imprisonment, 69, 71, 113, 101, 128; for not 
returning writ, 121; for not assigning bond, 139; for 
amount levied in execution, 402; for extortion, 128, 387. 

Sheriff, proceedings against prisoners in custody of, &c., 644; see 
“ Prisoners ” 

Shewing cause against rules, generally, 883. 

Ship, notice of trial on master of, 223; register of, proof of, 237 ; 
articles of, evidence, &c„ 245. 

Short notice of trial, what, &c., 224, 201. 

Sicut alias distringas, &c., 581. 

Side bar rules, 892. 

Signer of bills of Middlesex, 13; what writs to he issued by, 13; 
to state on writ day of signing it, 106; signing of capias, 
109. 

Signer of tl\e writs, 13; what writs to be issued by, 13; to state on 
writ, day of signing it, 1 0*5 ; signing of capias, 109. 

Signing pleas, what must be signed, 207 ; signing replication, &c., 
'212; signing demurrer, <Scc. 475; forging counsel’s signature, 

41. 

Similiter, striking out and demurring, &c. 219, 477; when plain- 
tiff may add, 219; amendment to insert it, 841, 842; conse- 
quences of want of, 843. 

Sittings in banc, 58; in bail court, 59; at Nisi Prius, 61, 271 ; con- 
sidered but as one day, 603; notice of trial for, 224; time ap- 
pointed for trial of common or undefended causes, 271. 

Slander, verdict in action for, where one bad count, 310; change 
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of venue in, 727, 728; damages in, 811; new trial for exces- 
sive damages in, 818; costs on, 858; see “ Case.” 

Soldiers, privilege from arrest, 73, 409; how proceeded against, 
74; affidavit, &c., on execution against, 410. 

Solvit ad diem, plea of, must he delivered, 204, 207 ; need not he 
signed, 207; damages on, 307; see “Deed” and the Addenda. 

Son assault demesne, plea of, need not he signed, 207. 

Southampton, direction of writs to, 98. 

Southwark, direction of writ into, 98. 

Special bail. See “ Bail , Special.” 

Special bailiff, 112, 383. 

Special capias utlagatum, 707. 

Special case, 305; form of, and proceedings, &c. on, 305, 300; 
amendment of, 30(i, 847 ; attorney preparing false one, guilty 
of contempt, 41 ; proceedings on a special case reserved with- 
out proceeding to trial, 407; proceedings on case stated from 
court of equity, 4(38. 

Special demurrer, 200, 475; in abatement, 472; see “Demurrer.” 

Special execution, not warranted by general judgment, 377. 

Special imparlance, 588. See Addenda. 

Special jury, how returned, 2(30, 201 ; costs of, 260, 262; judge's 
certificate for, 200; in case of a nonsuit, 261; practical direc- 
tions as to, 201; proceedings on non-appearance of special 
jurors, 202 ; tales, 263 ; proceedings where special jury obtain- 
ed for delay, 203; qualifications of, 291. 

Special paper, demurrer set down in, 479. 

Special pleas, 208, see “ Plea ;” the like in error, 350. 

Special verdict, 303; form of, and proceedings on, 303, 304; 
amendment of, 305, 847 ; judgment and execution on, 305. 

Specialty, see “ Covenant” “ Debt.” 

Stamp, on articles of clerkship, 17^21; on attorney’s certificate, 
23; compelling production of instrument to get stamped, 771; 
trying cause out of turn to get instrument stamped, 272; 
stamp on cognovit or warrant of attorney, and consequences 
of want of, 488, 492; when payment into court admits suffi- 
ciency of stamp, 741. 

Stannaries, *»rror from court of, 331. 

State, acts of, how proved, 238. 

Statutes, see the Chronological Tabty of, at commencement of Vo 1. 1. 

Statute of frauds, retainer of attorney when within, 33 ; undertaking 
of attorney, though within it, enforceable, 39, 126. 

Statute of limitations, see “Limitation.” 

Statutes of jeofails, see “Jeofails.” 

Statutes penal, see “ Penal Statute ” “ Penalty public, how prov- 
ed, 229 ; private statutes, how proved, 229; costs in actions on, 
855, 861; 

Staying proceedings. 

Upon payment of debt , SfC., and costs , 745; within four days 
after arrest, or service of writ, 745, 108; when account dis- 
puted, how to act, 745, 73G, 737, 739; summons on that 
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occasion, 745; when proceedings stayed without costs, 745, 
746; in what cases in general, proceedings may be so stayed, 
746; in assumpsit, 746; in actions on bills, &c., 746; ac- 
ceptor made to pay the costs of all actions on the bill, when, 
746; when not, 746; in debt, 747; in debt on bond, 747, 
523; in debt on mortgage bond, 747 ; in debt on bail bond, 
146; in debt on judgment, 747; in debt on recognizance 
of bail, 415; in debt on statute, 748; in covenant, 748; in 
trespass, 748; in case, 748; in trover, on delivery up of 
goods, &c., 748; in replevin on payment of rent, &c., 748, 
591 ; on payment of costs and expences of replevying, 749; 
in ejectment for non-payment of rent, &c., 749, 562, 543; 
where several counts, 749; practical directions to obtain 
the stay of proceedings, 750; costs on, 750. 

In second actions for the same cause, 750; in ejectment, &c. f 
750; in other actions, 750; second action must be for same 
cause, and between same parties, &c., 751; after consoli- 
dation rule, 751; in action against hundred, 751; after a 
former recovery, 752; where several wrong doers, 752; 
proceedings when second action stayed, 752; costs, 752. 

In trifling actions, 752; where claim under 40.?., 752; it must 
appear that it is so, 752; where claim not recoverable else- 
where, 753; where claim recoverable in a court of requests 
753; in action of trover, &c., 753; in what time the appli- 
cation should be made, 753; when a rule nisi only, 753. 

In actions pending error , c %c,, in action on the judgment pending 
error, 753, 338; staying execution upon original judgment 
pending error, 753, 337, 339; staying proceedings against 
bail pendhig error, 753. 

Pending rule nisi, fyc., 763, 782, 883; pending a summons, 
894; pending order for particulars, 774, 775; time allowed 
for next step after, 143, 196; motion to operate as stay of 
proceedings, not to be made on last day of term, 775. 

In proceedings against hail , bail to sheriff, 152; bail to ac- 
tion, 415, 416; against bail pending error, 434; against 
sheriff or on bail bond, 146; see “ bail Bond “Sheriff, 
proceedings against ” ' 

Where adverse claims , 756; sec “ Adverse claims.” 

In actions by common informers , for penalties, 754. 

Where plaintiff has admitted action not maintainable, Sfc., 754; 
where action brought by defendant against plaintiff, and 
defendant indebted to plaintiff irr a larger sum, 754, 308. 

Where action brought against good failh , or pending a reference , 
754. 

Where action brought without authority or without plaintiff* s 
consent, 754, 755, 544, 38. 

After indictment for perjury, or fraud, fyc., 755. 

After outlawry, 755. 

In action against bankrupt after certificate obtained by him , 755 , 
688 . 
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Sterling money, statement of value of, in affidavit of debt, 87. 

Stet processus, when allowed, on motion for judgment as in case of 
nonsuit, 809. 

Steward, attorney acting as, lien of, 30. 

Sticking up notice of declaration in office, 191 ; demand of plea, 198. 

Stipulated damages, see u Liquidated Damages .” 

Stock, interest on, bond for replacing, allowed in error, 355 ; bond 
for replacing not within 8 & 9 W. # 3, c. 11, 522. 

Stock -jobbing not allowed.to be pleaded with other pleas, 209. 

Striking attorney off roll, 40, 43, 44. 

Striking out counts, 732, 733, 189; pleas, &c., 733, 210; indecent 
matter, &c. 733; similiter and demurring, 219, 221,477; no- 
tice’of, 221 ; striking out plea, &c. on judgment for want of a 
rejoinder, 505. * 

Submission to arbitration, 906 ; see Arbitration.” 

Subornation of perjury by ail attorney, how punished, 43. 

Subpoena, 245; subpoena duces tecum, 246,' 238; on writ of in- 
quiry, 517; penalty for not obeying, ^246; attachment, &c. for, 
246. 

Subscribing witness, 239, 242. 

Suggestions, entry of, upon the roll. 

Generally , 869’; when copy of, should be delivered to oppo- 
site party, 817, 870; should be made at proper stage of 
proceedings, 870. 

As to the awarding of the venire, 869, 216; where sheriff in- 
terested, 869, 216; in local action under 3 & 4 W.4, c. 
42, s. 22, 869; in local action, where impartial trial can- 
not be had, 869, 217; where venire laid in city or town 
corporate, 869, 217; where venue in Berwick upon 
Tweed, 869, 217; where venue in county pal&tine, 870, 
218. 

Of breaches in debt on bond , 2 1 8f 522, 524. 

Of distress, fyc. 3 for rent in replevin , 585. 

Of the death of parUcs, 871; of death of one of several plaintiffs 
871, 405, 602. 

Of the death or removal, fyc., of assignee bankrupt, in action by, 
683 . 

For costs , 871 ; in general, 871 ; where action should have been 
brought in court of requests, See., 872; generqj construction 
of court of' requests acts, *872, 873; when to plead instead 
of suggest, 872; practical directions as to entry of sugges- 
tion, 873; suggestion may be traversed, &c., 873; towhat 
causes of action the court of conscience act$ extend, 873; 
cause of action and residence of parties should be within 
the jurisdiction, 874; what persons not within the acts, as 
executors, attornies, &c., 874; suggestions for double costs 
&e., 874; where plaintiff does not recover sum for which he 
held defendant to bail, 875. 

Sum, for what, defendant may be arrested, 78; statement of, in af- 
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fidavit on a bill, &c., 87 ; to be stated on capias, 106, 107 ; on 

summons, 447 ; for what bail liable, 415. 

Summing up at trial, 282. 

Summons and orders. 

Summons , when to be obtained, 894 ; power of judges to grant 
order, 894; practical directions how to take out summons, 
894; service of, 894; when a stay of proceedings, 894; 
proceedings on, 896; consenting to an order, 896; indors- 
ing consent, &c., 896; attending judge to obtain order, 896, 
897; hours, &c., of judges’ attendance, 62; order, 897; 
drawing up and service of order, 897 ; costs, 897 ; attach- 
ment for disobedience of, 931; setting aside or rescinding 
order, 897 ; one judge will not interfere with another’s or- 
der, 172; for an attorney to deliver up writings, &e., 31; 
for changing the attorney in the cause, 36 ; to oblige an at- 
torney to deliver his bill, 48 ; that attorney’s bill be referred 
to be taxed, >50 ; to discharge a seaman or soldier arrested, 
74; to discharge certificated bankrupt, 70, 116, 689; to 
discharge defendant, on entering a common appearance, 93 ; 
that the sheriff return the writ, 133; that the sheriff bring 
in the body, 135; to cancel a bail bond, 93; for time to 
put in bail, 152; for leave to add bail, 161 ; for time to jus- 
tify, 171; for leave to inquire after the bail, 173; to stay 
proceedings upon bail bond, 146; for time to declare, 187 ; 
for further time to plead, 199; to plead several matters not 
enumerated in the rule of T. T. 1831, 209; to waive pleas, 
&c., 211; for leave to try the action before the sheriff where 
the debt does not exceed 20J., 286; for leave to try the 
cause in another county, 216, 869; to put off trial, 798; 
to produce books, papers, &c., at the trial, 238, 771; for 
leave to enter suggestions on issue, where by mistake issue 
has been delivered without them, 526; to refer it to master 
to compute principal and interest on bill of exchange, in 
vacation, 520 ; for leave to charge a prisoner in custody on 
a criminal account with a civil action, 638, 639; to dis- 
charge a prisoner upon supersedeas, 652; to reverse an out- 
lawry in nonbailable actions, 711; to consolidate actions 
upon policies of insurance, 735; to stay proceedings on 
payment of debt and costs, 745; for relief by persons not 
sheriffs against adverse claims, 756; for copies of written 
instruments, 769; for opposite party to admit documents 
stated in pleadings, 238 ; for particulars of demand, set- 
off, &c., 774; for the sheriff to return a good jury upon a 
writ of inquiry, 514; for leave to amend, 831; in vacation 
for leave to issue a scire facias to revive a judgment of 
more than ten, and not more than fifteen years old, 500; to 
revoke an arbitrator’s authority, 909, 910; to enlarge the 
time for arbitrator making award, 915 ; to examine witness 
on interrogatories, &c., 251, 252. 
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Orders granted without summons, order that defendant may be 
holden to bail, in trover, &e., 82; that plaintiff may issue a 
distringas to compel appearance of, or to outlaw defendant, 
462; that plaintiff may sue in forma pauperis, 697 ; that 
unless an infant defendant appear, John Doe may be as- 
signed as his guardian, and a common appearance be en- 
tered for him, 676; to compel an attendance of witness dP 
production of documents, before an arbitrator, 913. 

Summons, writ of. 

In what cases §c., by and against whom issued , 441; the 
means for commencing a personal action, 441 ; lies by or* 
against any person, 441 ; may be used for outlawry, 441. 

Form of the writ, 441; statute requires* it, imperatively, 442. 

Direction of, and parties' names , 442; directed to defendant, 
442 ; misnomer of defendant, 442 ; liow cured, 442 ; when 
cannot he, 443; defendant's residence, 443; misnomer of 
s plaintiff, 443; describing parlies, ’&c. in representative 
character, 443,444; addition of parties unnecessary, 444. 

Number of parties , 444; all names should be inserted, 444; 
when insertion of too many defendants may be cured, 444 ; ' 
nominal defendant’s name how omitted, 444. 

Cause of action , 444; consequences of omission of, 444; con- 
sequence of variance between, and declaration, 444. 

Return of , 44.5; no particular return day specified, 445; when 
defendant to appear on, 445: where to appear, 445. 

Date of Teste of, 445; should he dated on day of issuing, 
although in vacation, 445; mistake in date or king’s 
name, &c., 445, 446 ; writ must not be issued until com- 
plete cause of action, 446; must be tested in name of 
chief justice, &c. 446. 

Duration of, 446; remains in force four calendar months, 446, 

Memorandum to be subscribed, 446. 

Indorsements on, 446 of name, &c. of plaintiff’s attorney, &c., 
446; of name, &c. of plaintiff suing in person, 447; 
omission, &c. of, 447; demand on attorney to declare 
abode, &c. of plaintiff, 447 ; indorsement of amount of 
debt and costs, 447 ; taxing costs, &c., 447 ; consequen- 
ces of omission of, 447, 448; indorsement of day of ser- 
vice of writ, 448 ; when tp be made, &c. 448! 

How sued out, 448 ; practical directions as to, 448. 

Service of, 448; in England or Wales, 448; in county, &c. 
in which defendant is described in writ, or 200 yards of 
border, 448 ; in districts parcel of onp county, but situ- 
ate in another, 449, 97 ; where boundaries disputed, 449; 
application to be set aside, 449, cannot be served on de- 
fendant attending a trial, $cc., 449 ; or in other cases of 
temporary privilege, 449; service must be within four 
months of date of writ, 449 ; may be at night, 449 ; not on 
Sunday, 449; may be served by attorney, &c., 449; copy 
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of writ should be served, 449 ; service must be personal, 
450 ; what a sufficient service, 450 ; service on corpora- 
lions, hundredors, &c., 450 ; not necessary to shew the writ, 
448, 450; unless demanded, 450; indorsement of day of 
service, 450; irregularity in service, when and how taken 
advantage of, 451; notice not to appear to writ, 450. 
Alias pluries and other writs after it, if not served, 451; form 
of them, 451; how sued out, &c. 451 ; distringas, 451. 
Defects in, how and when taken advantage of, 452; when court 
will set aside, 452, 451 ; when application for, to be made, 
452; notice not to appear to, 452. 

Amendment of 452; when allowed, 452; costs on, 453; re- 
sealing writ, 453. 

Appearance o % ^ 45«f ; in what time to be made, 453 ; when may 
be entered by plaintiff for defendant, 453; affidavit for, 
454 ; practical directions as to entering, 454 ; form of, 454. 
Declaration and subsequent proceedings, 454. 

Summons and distringas, proceedings by, 450; see “ Distringas.” 

Summons on a scire facias, 012, 613, 433; if not made, leave of 
court to sign judgment requisite, 013, 433. 

Summons and severance after error brought, 328. 

Summons of jury, on writ of inquiry, 517 ; on trial at nisi prius, 259; 
on trial before the sheriff, 286 c. 

Sunday, when first day of term, 50 ; when reckoned in proceedings, 
58, 160, 197 ; not reckoned as one of the days for sci. fa. lying 
in sheriff’s office, 612; nor for ca. sa. to fix bail, 432; defen- 
dant cannot be detained, &c. in custody on illegal arrest on, 
77; arrest cannot be made on, 119; unless after negligent 
escape, 129; writ cannot be served on, 449 ; service of decla- 
ration in ejectment on, had, 534; service of rule on, bad, 881; 
attachment cannot be executed on, 934; bail may seize i>rincipal 
on, 423; execution caniuft be executed on, 380. 

Superfluous counts, &c. striking out, &c. 732, 733, 189. 

Supersedeas generally, for prisoner for not declaring, 638, 649; for 
not proceeding to trial or judgment, 641, 649; for not charging 
in execution, 642, 650; what matters will prevent, 650; lists 
of prisoners supersedeable, 651; notice to marshal, &c., of 
grounds for preventing, 651 ; prisoner supersedeable for one 
month, to be superseded, 651, 652 ; how supersedeas obtained, 
652; practical directions, 6,^2, 653: effect of supersedeas, 653; 
once supersedeable always so, 651, 653; that rule considered, 
651; ca. sa. after judgment, 653 ; how far a supersedeas after 
judgment* discharges it, 653, 77,78; arrest after, 653; on al- 
lowance of b&l to get defendant out of custody, 174, 179; 
supersedeas of outlawry, 705; when a writ of error is a su- 
persedeas of execution, 336, 337, 358; writ of second de- 
liverance, a supersedeas of Tetorno liabendo, 584, 593. 

Supplementary affidavit of debt, not allowed, 95; when allowed in 
other cases, 882, 884. 

Surety, see “ Bail,” in replevin, 578, 595, see ts Replevin Bond;” 
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surety becoming a witness, 578; cannot arrest principal until 
damnified, &c., 79. 

Surgeon, exempt from being juror, 290. 

Surname, see “Names.” 

Surprise, time for plaintiff to inquire as to bail after, 173; term’s 
notice to prevent, see “ Term's Notice new trial, in case of 
verdict, &c. by, 821, 827. 

Surrebutter, 213. 

Surrejoinder, &c., 213. ' 

Surrender by bail, see “Render;” of copyhold, proof of, 235; see 
“Copyhold” 

Surveys, how proved, 237. 

Survivorship, see “ Death.” * 

Suspension, of cause, see “ Injunction ,” ** Laches “ Term's Notice;” 
of trial, 273. 


T. 

Tales, 274, 203, 270. 

Tam quam, writ of error, 332, 330. 

Tarde, return of, &c., 581. 

Taxation of costs, 320, see “ Costs;” of attorney’s bill, 48; costs 
of taxation, 51. 

Taxes, t:o be paid in case of execution, 398. 

Temporary privilege from arrest, 113 — 118. 

Tenant, see “ Ejectment “Landlord;” in tail, error by, 326; col- 
lusion by, against landlord in ejectment, 538, 539; bound to 
give landlord notice of ejectment, 541 ; ejectment by landlord 
against, 559, 503, 508. 

Tenant in common, service of declaration in ejectment on, 531 ; con- 
sent rule in ejectment by, 539. 

Tender, need not be negatived in affidavit of debt, 90; where best 
not to plead it, 730; ])lea of, is issuable, 200; not allowed to 
be pleaded with general issue to whole declaration, 208; pay- 
ment of money into court, on plea of, 744; judgment for not 
paying, 204; nonsuit after, 301; of witnesses’ expenses, 249; 
of rent* &c., in ejectment, 562, 749; of amends in actions 
against justices, officers, &c. 093; of amends in involuntary 
trespasses, 744 ; in replevin, 744. • 

Term, 50; commencement and Tluration of, 50; essoign day of, 
56; returns in, 57; holidays, 7, 8; sittings in banc, and 
bail court, 58 — 61; sittings at nisi prius in and after, 61; 
attendance at chambers, 82 ; party cannot *b0 compelled to 
take more than one step in, 214; term olHvhich judgment on 
warrant of attorney to be entered up, 498. 

Term’s notice to plead, 195; to reply, rejoin, &e., 21.2; to enter 
issue, 222; to move for judgment as in case of a nonsuit, 
808; term’s notice of trial, 227; of inquiry, 515; of motion, 
883; of signing judgment, 318; necessary only before verdict, 
and not as to proceedings after it, 317, 
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Term of years, &c., sale of, under fi. fa., 391; extending, &c. of, 
on elegit, 404. 

Terms on granting time to plead, &c., 200. 

Terre tenants, elegit against, 403; scire facias and execution against 
after death of defendant after final judgment, 601, 602, 879 ; 
the like, after death between verdict and judgment, 503, 878; 
the like, after death between interlocutory and final judgment, 
604, 879 ; the like, on death of one of several defendants, 605, 879. 

Terriers, how proved, 237. 

Teste of writs, see the different titles of Writs. 

Testatum, fi. fa., 389; elegit, 403; ca. sa. 409; sci. fa. 610, 614. 

Thanksgiving day, when reckoned in proceedings, 58, 160, 197. 

Third arrest, never allqwed, 77. 

Threatening letter attorney sending, 41; threatening bail, costs, 
&c., after, 171, 172; attachment for threatening prosecutor, 
&c. 933; plea of per punas need not be signed, 207. 

Time, computation of, 514; for putting in bail, 151, 171, 176, 
179; to inquire after bail, 173; for pleading, 194, 195; further 
time for pleading, 199; when and how obtained, 199; upon 
what terms, 200; for signing judgment for want of plea, 202; 
for replying, 211, 212; for making up issue or paper book, 
219; further time for, 222: for giving notice of trial, &c., 
223, 225, 226, 227. 

Tipstaff*, 14. 

Tithing-man, see “ Constable .” 

Title, of affidavit, 82,899; of declaration, 189; of issue or paper 
hook, 214, 215; of notice of trial, 225. 

Title deeds, not seizable in execution, 392. 

Tombstone, examined copy of inscription on, 237. 

Tower of London, officers of, when privileged from arrest, 65; ex- 
ecution in, not allowed, 382. 

Towns, direction of writs into,^J7, 98. 

Trade, things fixed for, seizable, &c., under fi. fa., 392. 

Tradesman’s books, proof by entries in, 243. 

Trainbearer, 14. 

Transcript, rule to transcribe, 346, 359, 362; not necessary, see 
Addenda ; nonpros for not transcribing, 346; when and by 
whsm made out, &c., 346, 359, 362; in what cases amended, 
347; wh r en necessary to rqmit it to court below, before exe- 
cution sued out, 357. 

Transmitting bail piece, 177. 

Treasurer of company, execution against, 378. 

Treasury, clerk of the, 10; attendance at, 11; bespeaking of record 
at, 483. 

Treble costs, see “ Double Costs.” 

Treble damages, 313. 

Trespass, jurisdiction of the court in, 1 ; arrest in, when allowed, 
82; payment into court in, 737; staying proceedings on pay- 
ment of damages, &c. 748; damages in, 307, 309, 310, 313; 
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for mesne profits, 571; judgment in, 320; judgment by de- 
fault in, interlocutory, 504, 505; writ of inquiry in, 500; proof 
of damages in execution of writ of inquiry in, 518; costs in, 
856, 858; execution in, 377. 

Trial, notice of. 

What notice necessary, 223; in town causes, 223; in country 
causes, 224; short notice, what, 224; notice in all cas£R 
necessary, 224; where fresh notice requisite, 224; when 
must he given, '225, 223, 213; may be given on pleading 
concluding to country, 225 ; effect of, 225; must be given 
before nine at night, 225; to whom to be giv en, 2 25,’ 
213; form of, 225; on back of issue or sepawfli 1 jkTper, 
225; one of several defendants suffering judgment by 
default, 226; consequences of defect, &c., in notice, 226, 
224, 225; or in service of, 226; notice by continuance, 
226; term’s notice, when requisite or not, 227; notice 
of countermand, 227; consequence of not countermand- 
ing in time, 228; new notice of trial, when requisite or 
not, 228. 

Trial, jury process for, 257 ; see “ Jury Process 

Trial, entry of cause for, 265; see “ Entry of Cause for Trial” 

Trial at bar, 268; in what cases granted, 268; when moved for, 
269; notice of trial, &c., 269; jury, 270; trial, 270. 

Trial at Nisi Prius. - 

Order in which causes are tried, 271; limitation of sittings, 
271 ; time for trial of common actions on bills, &e., or 
undefended causes, 271; lists of causes, 272; such lists 
deemed notice of day of trial, 272; when court will try 
cause out of order, 272; when court will suspend trial, 
273; judge not bound to try a wager founded on boxing 
match, &c. 273; consequence of attornies and counsel not 
being ready for trial, 2 73 withdrawing record, 273; ab- 
stract of record usually delivered to judge, 273; jury 
called and sworn, 273; challenges, 274; tales, 274; case 
stated and evidence, 275; who to begin, 275;. order of 
hearing, &c., counsel for plaintiff, 276; calling and ex- 
amining witnesses, 277; leading questions not to he put 
to witness, 277 ; when to object to witness for jjscompe- 
tency, &c., £78; proof of jncompetency, J78*bad charac- 
ter of witness, 278; witness to speak only to facts in his 
own knowledge, 279; when may refresh his memory, 279; 
opinion of witnesses, 279; disproving testimony of facts 
from witness, 279; examining witnesses- Separately, 280; 
suffering witness to remain in court, £m) ; cross-examina- 
tion of witness, 280 ; re-examination, 280; plaintiff should 
take care to adapt evidence to nature of issue, 280 ; when 
plaintiff cannot call fresh evidence, 280, 281; or recall 
witness, 281; the defence and evidence, 281; the reply, 
281; the summing up, 282; how done, 282; withdraw- 
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ing a juror, 282; plea puis darrein continuance, 283; 
bill of exceptions, 283; demurrer to evidence, 283; non- 
suit, 283; verdict, 283; see “Verdict;” proof of trial, 
230. 

Trial before the Sheriff, &c. 

Statute of 3 & 4 IV. 4, c. 42 as to, 286 b; practical directions 
as to, 286 c; proceedings after, 286 d. 

Trial lost, in what cases, 146, 147. 

Trial by proviso, 801 ; see “ Proviso .” 

Trial, on plea of abatement, 473; who to begin on, 276. 

Trial An ejectment, 547,567 ; in replevin, 591 ; in scire facias, 615; 
inactions against prisoners, 641, 645, see “Prisoner.” 

Trial, upon nul tiel record pleaded, 483. 

Trial, putting off, ft) 7, see “ Putting off the Trial.” 

Trial, costs for not proceeding to, 803 ; in what cases, 803 ; how ob- 
tained, &c., 803 ; practical directions, &c., 804; subsequent 
proceedings, 804; discharging rule for, 804. 

Trial, new, see “ New trial.” 

Trifling actions, to what amount court will hold cognizance, 752; 
staying proceedings in, 752; new trial in, 818, 819. 

Trover, arrest in, when allowed, 82; affidavit of debt in, 85, 90; 
payment into court in, 737 ; staying proceedings on restoring 
goods, &c. 748; notice to produce in, 244; damages in, 311, 
307; judgment in, 320; execution in, 377; sheriff may main- 
tain, 402. 

Trustee, attorney holding papers as, 30; co-plaintiff fraudulently 
releasing, 286, n. ; security for costs, &c., when action in name 
of, without consent, &c. 760, 755; relation of judgment as to 
trust estate, 32 1 ; seizing goods of, on marriage settlement, 393 ; 
extending trust estate, 405. 

Turnkey of prison, delivery of papers, &c., to for prisoner, 640, 641, 
642, 645; duties, &c., of, 647, 648; turnkey of marshal not 
to be an articled clerk, &c., 17; remedy for misconduct of, 130. 

Turnpike road, execution against clerk of, 378. 


U. 

Umpirage, 9*15, bee “ Arbitration.” 

Undefended causes, list, &c., and time for trial of, 271, 272; sus- 
pending trial of, 273; nonsuit in, 301. 

Under sheriff*, attorney cannot be, 32, 16; duties and disabilities, 
15, 16; see' '{Sheriff.” 

Undertaking, of ah attorney, 35, 38, 125; when enforceable, 39, 
125; of a third person for defendant’s appearance, &c., 125; 
to pay attorney’s claim against third person, 33; to give ma- 
terial evidence on bringing back venue, 729, 730; on discharg- 
t ing rule for judgment as in case of a nonsuit, 808, 809. 
liquidated damages, see “ Liquidated Damages.” 
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Unnecessary counts, &c., see “ Striking out, $c.” 

Use and occupation, affidavit of debt for, 88; inquiry in, after 
judgment by default, 511. 

Usher of the court, 11. 

Usury, warrant of attorney set aside for, 496, 


’ V. 

Vacant possession, what is, 556; ejectment on, 556, see “Ejectment;" 
when owner may enter on, 556, 529. 

Vacations, sittings in, 59, 61; venire facias, may be reti*hadT?in, 
258; writs on mesne process may be tested in, 185, 445; so 
may writs of execution, 379; judgment bar default may be 
signed in, 505. 

Variance, between writ and affidavit o/ debt, 94,425; between 
affidavit of debt and declaration, &c% 90j 94, 426 ; between writ 
and declaration, in bailable cases, 110, 425, 426; in non-bail- 
able cases, 444; between the issue and declaration, &c., 220, 
821 ; between the writ of error and the record, 331 ; amendment 
of, at Nisi Prius, 231, 232 ; amendment of nisi prius record on, 
256. 

Venditioni exponas, writ of, 400; execution of, &c., 400, 401: on 
special capias utlagatum, 708. 

Vendor and purchaser, see “ Goods Sold “Purchasers affidavit 
of debt by, on sale of estate, 86; particulars of defects of title, 
&c., in action by vendee against vendor, 773. 

Venire, 257, see “Jury Process .” 

Venire de novo, 828, 264, 265. 

Venue, in action on bail bond, 142; in a sci. fa. 610; in actions 
against attornies and officers, 31, 630, 632; in actions against 
justices, officers, &c. 693. 

Venue, change of. 

How and in what cases, 726; local actions, 726, 729,217; 
transitory actions, 726; motion for, in term, 726;.summons 
for, in vacation, 726; when application may be made, 726, 
727*; affidavit for, 726; in what actions the venue cannot 
be changed, in general, 727; in actions for da«msges, &c., 
727 ; in actions on specialties, or written instruments, &c., 
727; where one defendant suffers judgment by default, 
728; in actions by and agaiust barristers, attornies,. &c., 
728; where impartial trial cannot be had, 72^1; where ex- 
pence of witnesses, &c., greatly prepondj»r&ies, 728; other 
special circumstances, 728. ** 

Into what counties, 729; in assize cases, 729. 

Iiow and in what cases brought back, 7 29; on plaintiff’s un- 
dertaking to give material evidence, &c., 729 ; mode of and 
time for making the application, 729; nonsuit of plaintiff 
for not giving material evidence, 730; what sufficient ma- 
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terial evidence, 730; when the Court will dispense with 
the undertaking, 730. 

In what cases changed by plaintiff , 731 ; in transitory actions, 
731; amendment of declaration, 731 ; iu local actions, 731, 
217. 

ir ''”dict, generally, 283; how jury must be kept till they deliver 
it, 283; how they may deliberate, &c., 284; consequence of 
irregularity in this respdct, 8tc., 285; how delivered by jury, 
285; verdict against evidence, 285 ; jury not allowed to give 
verdict on their own knowledge, 285; writ of attaint for false 
verdict abolished, 286; consequences of false verdict, 286; ge- 
*nerftl' verdict, 302, 285; form of, 302, 303; must compre- 
hend whole issue, 303; special verdict, 303, 285; public ver- 
dict, 285; psSvy verdict, 285; general verdict, subject to a 
special case, 305; proceedings upon it, 306; care to be taken 
not to enter up verdict on a bad count, 310; damages given on, 
307, see “ Damages;” tposX&ZL, 314, see “Posted;” setting aside 
verdict for error in panel or distringas, 294; for misconduct 
of jurors, 285; for want of regular notice of trial, 225, 226; 
what defects cured by, 834, &c. ; amendment of, 846, see 
“ Amendment .” 

Verdict in ejectment, 547, 548, 549; in replevin, 592; in actions 
against executors, 665, 287. 

Verdict taken subject to an award, 929; award of, 920. 

Vexatious arrest, when not allowed, 75, 76; vexatious action, stay- 
ing proceedings in, 746, 752, 751; new trial in vexatious ac- 
tion not granted, 818. 

Vicecomes non misit breve, continuances by, 258; no longer re- 
quisite, see Addenda. 

View, how and in what cases, 263; practical directions, 264; jury 
on, how called and sworn, 274. 

Void writ, amendment of, not allowed, 111, 837; defect in, not 
waived, 110; purchaser under sale under, gains no title, 398; 
part of void warrant held good, 497; so, of an award, 920, 923. 
execution without a sci. fa. not void but voidable, 600. 

Voluntary escape, 128,411; see “Escape.” 


,W. 

Wager, when judge not bound to try cause pending on, 273. 

Wages, affid&>jt of debt for, 88, 89. 

Waiver of privilfc&e. by attorney or officer of Court, 629, 631. 

Waiver of irregularity, &c., in affidavit of debt, 94, 782; in writ, &c., 
110, 783; of special bail, 159; in appearance, 783; in declara- 
tion, 185, 192, 783; of demand of plea, 198; of irregular plea, 
&c., 204, 205, 783; of irregularity, &e. in plea in abatement, 
471, 472; in issue, not agreeing with declaration, &c., 220, 
784; in notice of trial, 226, 784; in service of rule nisi, 883; 
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in judgment by attending taxation, 319, 506, 784; of super- 
sedeas by prisoner, 784, 6.38; of irregularity, &c. in attending 
an arbitrator, 923; a nullity cannot be waived, 784, 472. 

Waiver, of costs, to obtain speedy execution, 320 a; of lien, by 
seizing goods in execution, 392; of judgment by default, 507. 

Waiver of woman in outlawry, 680, 702. 

Wales, attomies, &c. of courts of, may be admitted in superior 
courts, 17; amount for which party maybe arrested in, 78; 
affidavit to hold to bail in, 78; directions of writs to sheriffs 
in, 97 ; in what cases venire directed to the sheriff of an adjoin- 
ing English county, 217. 

Warning on writ of capias, 96, 106. 

Warrant to sue or defend, 32, 33; when to be filed and entered, 33; 
not to be entered on distinct rolls, 222* n ,\ 9 see the New Rules 
in Addenda; memorandum of it, 35; how long it continues 
in force, 37 ; want of it assigned as error, 34; want of, in what 
cases aided after verdict, 34, 359, ^60,* 835; see * * Addenda 
amendment of, 835. 

Warrant of sheriff, in general, 15; on a capias, 111 ; form of war- 
rant, 112; when to he made, 113, 383; on capias, how execut- • 
ed, 112, 113; on final process, how made, 390, 410; how exe- 
cuted, 380, 390, 411; showing of, 382; not to be executed un- 
less made out, 113, 383; on a distringas in- nonbailable ac- 
tions, 461. 

Warrant upon an attachment, 138. 

Warrant of attorney, to confess judgment. 

What, 492 ; when not so preferable a security as a cognovit, 
486, n. (a) ; stamp on, 492 ; consequences of want, &c.; 
of, 492* one partner cannot bind other by, 492; given by 
one executor, 497 ; by infant, 497 ; by married woman, 
497; attorney to write defeazance, &c., on, 492 ; conse- 
quences of want of such defeazance, 492 ; clause to dis- 
pense with scire facias, &c., 493 ; release of errors, 492, 501. 
How executed, 493, 10; attesting witness, &c.,493; when defen- 
dant a prisoner, attorney for him should attest, 493. 

How far revocable, &c., 493; death of party, when a revoca- 
tion, 495; marriage, 495. 

When ordered to be given up, 496; when obtain ed by fraud, 
494; usury, 496; gambling, 496; defrauding creditors, 
496; prostitution, 496;* charging ecclesiastical benefice, 
496; securing void annuity, 496; securing attorney^ fu- 
ture costs, 496, 53 ; when Court will direct isspe to try, 496; 
when alleged to be forged, 496; alterati^^f warrant, 496; 
when given by infant, 497 ; by mawsied woman, 497 ; by 
one of several executors, 497 ; when good in part only, 497 ; 
costs on application, 497. 

When filed, &c., 497 ; consequences of not filing, in cases of 
bankruptcy, 497 ; or insolvency, 497. 

Judgment on, when to be signed, &c., 498; when given as in- 
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demnity, 498 ; when demand necessary, 498; of what term 
to be signed, 498; after a year and a day, leave of Court 
. necessary, 498 ; how such leave* obtained, 498 ; swearing 
as to defendants being alive, 499; attesting witness’s oath 
&c., 499; compelling his attendance 500; statement of 
consideration, &c. in affidavit, 500; when only a rule nisi 
granted, 500. 

Judgment on, how signed, &c., 500; practical directions, 500; 
warrant must be filed, &c., with clerk of dockets, 500; 
prudent to docket judgment immediately, 501; form of 
declaration in, 501; form of the judgment, 501 ; incase 
of joint warrant, &c., 501; where a misnomer, 501; 
quashing writ of error on, 501. 

Execution on, 501; when issuable, 501; for what amount 
501; consequences of excess in, 501, 502; when warrant 
given as indemnity, 502; demand when necessary, 502; 
execution in case of bankruptcy or insolvency, 395, 502; 
when scire facias^iot necessary before issuing, 502, 498. 

Warrant to distrain, 573; proof of, 212 . 

. Waste, view in case of, 264; rule not to commit, pending error, &c. 
357, 549, 567. 

Watchmen, attorney privileged from being, 31. 

Wife, see “ Husbfind and wife.” 

Will, of realty, how proved, 241 ; proof of, where it remains in 
^Chancery, 234; of personalty, proved by probate, 235; in 
fraud of creditors, void, &c. 069, 672. 

Withdrawing a juror, 282; costs on, 282. 

Withdrawing pleas not allowed, without leave, 210; plaintiff may 
sign judgment in case of, 210, 205; replication, 213; in re- 
plevin, 591; withdrawing pleas by executor, &e. 664. 

Withdrawing record, 273. 

Witnesses, in an action, wli?t necessary, see “ Evidence;” on 
writ of inquiry, 517; subpoena of, 245; subpoena duces 
tecum, 246; how served, &c., 246; how to be obeyed, 246; 
habeas 0017)118 ad testificandum, 247 ; where witness a pri- 
soner, 247; privilege from arrest, 247, 114, 115; penalty 
and consequences of not obeying subpoena, 247, 24S; at- 
tachment, &c. for, 248; expenses of, 248; what eltra expenses 
allowed, 249 ; tender of, 249 ; examination of, on interrogatories, 
219, 250, see “ Interrogatories how examined, 277; order 
of, 277; leading questions, 277; when allowed, 277; exami- 
nation on voire dire, 278; examination as to competency, 278* 
questions^ criminate, &c., 278; release of, to restore compe- 
tency, 279 jltecent enactment as to allowing interested wit- 
ness to be examined, Addenda to 279; witness to speak .only 
to facts in his own knowledge, 279; not allowed to read tes- 
timony, 279; when. may refresh memory, 279; when may give 
opinion in questions of science, &c., 279; party not allowed 
to contradict his own witness, &c., 279; when otherwise, 279; 
examination of witnesses separately, 280; when witness or- 
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dered to withdraw, 280 ; cross-examination, 280 ; re-examina- 
tion, 280 ; putting off trial for absence of, 707, 798 ; new trial 
for absence, &c. of, 818; new trial for perjury, &c. of, 818. 
Witnesses on an arbitration, 911, 912. 

Witness, to assignment of bail bond, 139; bail cannot be a witness, 
until his name be struck out of the bail piece, 428 ; may be 
struck out, 428, 429; becoming interested, need not be called, 
240. . 

Women, see “ Baron and Feme;” cannot serve in general on 
juries, 290; seizure of goods of, when cohabiting with defen- 
dant, 393. 

Worcester, direction of writs to, 98. 

Work and labour, affidavit of debt for, 89; see “Attorney.” 

Writ, c.ustos brevium must indorse on, thetime of filing it, 11, 133; 
blank writs not to be scaled, &c., 1 3 ; . sheriff not to execute 
writ until delivered, 15; return of, by sheriff, &c., 15, 133; rule 
or order to return, 131 — 1*35; attachment for not returning, 
137; proof by, 52, 229, 230; Culling on opposite party to 
admit, 228. 

of capias on mesne process, see “ Capias , Writ of.” 

of capias, on final process, see “ Capias ad Satisfaciendum ” 

of capias in withernam, 577, 579, 594. 

of distringas on mesne process, see “ Distringas , Writ of” 

of error, 324, see “Error, Writ of 

of exigi facias, 704. 

of fieri facias, see “ Fieri Facias .” 

of inquiry, generally, 508, see “ Inquiry , Writ of ” 

of possession, in ejectment, 553, 554. 

of privilege, (»9. 

de proprictate probanda, 577. 

of protection, 114. 

of replegiari facias, 1, 577. • 

de rctorno habendo, 584, 585, 594. 

of second deliverance, 584, 590, 594. 

of summons on mesne process, see “ Summons , Writ of” 

of venditioni exponas, see “ Venditioni Exponas.” * 

of venue facias juratores, 257, see “ Jury Process.” 

Writings, not under seal, how proved, &e., 242, see “ Evidence;” 
not seizable in execution, 392. 

Y. 

Year, see “Time;” computation of, 599; affidavpt^f debt only in 
force for, 93; statement of, in capias, ip5; in summons, 445; 
plaintiff must declare in, 186; suing out execution in, 374, 
599; scire facias to revive judgment after, 599. 

Yeoman of guard, when privileged from arrest, 65. 

York, direction of writs to, 93; registry of judgment to bind lands 
in, 324. 


FINIS. 



LONDON 

H’. M'LCnV-AIvL, PEMBRBTON ROW, 
GOUGH SQUARE. 






